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highlights

“THE FEDERAL REGISTER— WHAT IT IS  AND 
HOW TO USE IT”

Reservations for April are being accepted for the free Friday 
workshops on how to use the FEDERAL REGISTER. The 
sessions are held at 1100 L Street NW., Washington, D.C. in 
room 9409 from 9 to 11:30 a.m.

Each session includes a brief history of the FEDERAL REGIS
TER, the difference between legislation and regulations, the 
relationship of the FEDERAL REGISTER to the Code of Federal 
Regulations, the elements of a typical FEDERAL REGISTER 
document, and an introduction to the finding aids.
. FOR RESERVATIONS call: Martin V. Franks, Workshop Coor

dinator, 202-523-3517.

SUNSHINE ACT MEETINGS M .._______ 10466

SUBSCRIPTION PRICE FOR THE CODE OF 
FEDERAL REGULATIONS
Administrative Committee of the Federal Register increases
annual rate from $350 to $400; effective 4-12-78______ ...... 10329

CELLULOSE HOME INSULATION
CPSC begins development of mandatory fire hazard standard;
comments by 4-12-78___      10427

AIR TRANSPORT OF HAZARDOUS 
MATERIALS
DOT/FAA amends enforcement procedures; effective 
3-13-78........    10333

TRANSPORT CATEGORY AIRPLANES 
DOT/FAA requires installation of pitot heat indication systems; 
effective 4-12-78___________________________________  10338

NUCLEAR FACILITIES
NRC proposes decommissioning criteria; comments by 
5-15-78___________________________________________  10370

SMALL BUSINESS SIZE STANDARDS 
SB A  establishes standard for offshore marine services; effec
tive 4-12-78__________________-____________________  10332

PUBLIC COAST RADIOTELEGRAPH  
SERV ICES
FCC amends rules and issues a proposal designed to upgrade 
facilities and improve service; comments by 4-17-78 (2 docu
ments) -----------------------------------------------  10344, 10414

CONTINUED INSIDE



AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK
The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 

Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6,1976.)

Monday Tuesday Wednesday Thursday Friday

DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS

DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS

DOT/FAA USDA/FNS DOT/FAA USDA/FNS

DOT/OHMO USDA/FSQS DOT/OHMO USDA/FSQS

DOT/OPSO USDA/REA DOT/OPSO USDA/REA

CSC CSC

LABOR LABOR

HEW/ADAM HA HEW/ADAM HA

HEW/CDC HEW/CDC

HEW/FDA HEW/FDA

HEW/HRA HEW/HRA

HEW/HSA HEW/HSA

HEW/NIH HEW/NIH

HEW/PHS HEW/PHS

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the 
next work day following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis
tration, Washington,’ D.C. 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page.

1 im  »  • —  «o> I 
§

Published dally. Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
*  ^ holidays), by the Office of the Federal Register, National Archives and Records Service, General Services

Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C., 
*> Ch- 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I ) . Distribution 

is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

The F ederal R egister provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public Interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency.

The F ederal R egister will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington. 
D.C. 20402.

There are no restrictions on the republication of material appearing In the F ederal R egister .
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INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General inquiries

may be made by dialing 202-523-5240. 

FEDERAL REGISTER, Daily Issue:
Subscription orders (GPO).......... 202-783-3238
Subscription problems (GPO)......  202-275-3050
“Dial - a - Regulation“ (recorded 202-523-5022

summary of highlighted docu
ments appearing in next day's 
issue).

Scheduling of documents for 523-3187
publication.

Copies of documents appearing in 523-5240
the Federal Register.

Corrections__________________  523-5237
Public Inspection Desk_________  523-5215
Finding Aids____.____________  523-5227

Public Briefings: “How To Use the 523-3517
Federal Register.“

Code of Federal Regulations (CFR).. 523-3419
523-3517

Finding Aids............................ 523—5227

PRESIDENTIAL PAPERS:
Executive Orders and Proclama- 523-5286

tions.
Weekly Compilation of Presidential 523—5284

Documents.
Public Papers of the Presidents.... 523-5285
Index .........      523—5285

PUBLIC LAWS:
Public Law dates and numbers..... 523-5266

523-5282
Slip Laws...................    523-5266

523-5282
U.S. Statutes at Large...............  523-5266

523-5282
Index ..._____________________  523-5266

523-5282
U.S. Government Manual...............  523-5287
Automation .......     523-5240
Special Projects...........   523-4534

HIGHLIGHTS— Continued

MANDATORY CRUDE O IL PRICE 
REGULATIONS
FEA adjusts lower and upper tier price ceilings to reflect 
inflation; effective 3-1-78_____________________________  10329
WATER POLLUTION
EPA issues rules and proposes new requirements on hazard
ous substances; effective 6-12-78; effective 9-11-78 for ves
sels; comments by 5-12-78 (5 documents) (Part II of this
issue)_____________ ____ ______________ ..___________10474
COASTAL ZONE MANAGEMENT ACT 
Commerce/NOAA issues policies and procedures for imple
mentation of Federal consistency provisions; effective 
4-15-78 (Part III of this issue)........................................ 10510
PRIVACY ACT
ACTION adopts a new system of records; effective 3-13-78.. 10421 
FREEDOM OF INFORMATION 
Justices makes available indexes to final opinions, orders, 
statements of policy, interpretations, administrative staff man
uals and instructions...................................................  10447
MUNICIPAL SECURITIES DEALERS 
FRS adopts disclosure requirements for bank holding compa
nies; effective 4-5-78................. ................ ...................... 10331
SECURITIES
FDIC, FRS, and Treasury/Comptroller propose changes in 
disclosure requirements (3 documents)____  10371, 10387, 10401
MINING ON FEDERAL AND INDIAN LANDS 
Interior/GS changes basis for royalty computation; effective 
4-12-78___________________________________________ 10341

BEARER CERTIFICATES OF DEPOSIT  
Treasury/IRS proposes information reporting requirements;
comments by 4-27-78____ ______________________________  10411

GIFT PARCELS FOR EXPORT
Commerce/ITA increases value limit to $200 for items shipped 
tv general license “gift”; effective 3-6-78_________________ 10340

MEETINGS—
DOD/Secy: Defense Science Board Task Force on Soviet

Missile Defense, 3-29 and 3-30-78___________________ 10433
DOE: Industry Working Party to the International Energy

Agency, 3-15-78___________________________________  10434
DOT/CG: Chemical Transportation Industry Advisory Com

mittee, 4-6-78____________ .._________ ___________  10455
FCC: Radio Technical Commission for Marine Services,

Special Committee No. 71 "VHF Automated Radiotele
phone Systems”, 3-29-78_______ .___________________ 10440

Federal Mediation and Conciliation Service: Arbitration Serv
ices Advisory Committee, 4-8-78_____________________ 10441

GSA: Regional Public Advisory Panel on Architectural and
Engineering Services, 3-28 and 3-29-78.......... .........  10444

HEW/OE: National Advisory Council on Women’s  Educa
tional Programs, 3-28 through 3-31-78.....____________  10444

NSF: Alan T. Waterman Award Committee, 3-25-78___ __  10451
Behavioral and Neural Sciences Advisory Committee, Ex

ecutive Subcommittee, 3-24-78______—__________ .... 10451x * *

SEPARATE PARTS OF THIS ISSUE
Part ii, EPA___ ._________ ___________________________  10474
Part III, Commerce/NOAA____________________ _________10510
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contente
ACTION
Notices
Privacy Act; systems of re

cords ..................................... 10421

AGRICULTURAL MARKETING SERVICE
Proposed Rules
Oranges (Valencia) grown in 

Ariz. and Calif....................... 10370

AGRICULTURE DEPARTMENT

See Agricultural Marketing 
Service.

ALCOHOL, TOBACCO AND FIREARMS 
BUREAU

Notices
Authority delegations:

Assistant Director (Regula
tory Enforcement); distilled 
spirits in nonbeverage prod
ucts........ ............................  10458

COAST GUARD 
Rules
Safety zones, establishment: 

Chesapeake Bay, Md 10342
Notices 
Meetings:

Chemical Transportation In
dustry Advisory Commit
tee......................................  10455

COMMERCE DEPARTMENT

See Industry and Trade Admin
istration; National Oceanic 
and Atmospheric Administra
tion; National Technical In
formation Service.

COMPTROLLER OF CURRENCY
Proposed Rules
Securities Exchange Act disclo

sure rules; conformance with 
SEC......................................  10371

CONSUMER PRODUCT SAFETY 
COMMISSION

Notices
Home insulation; cellulose; man

datory safety standard, pro-
ceeding.................................  10427

DEFENSE DEPARTMENT
Notices
Meetings:

Science Board task forces......  10433

ECONOMIC REGULATORY 
ADMINISTRATION

Rules
Petroleum price regulations, 

mandatory:
Crude oil, lower and upper 

tier; adjustments to reflect 
inflation impact.................. 10329

Notices
Environmental statements; 

availability, etc.:
Southern California Gas Co... 10434 

EDUCATION OFFICE 
Notices 
Meetings:

Women’s Educational Pro
grams National Advisory 
Council.............................. 10444

ENERGY DEPARTMENT

See also Economic Regulatory 
Administration; Energy Infor
mation Administration; Feder
al Energy Regulatory Com
mission.

Notices
Meetings:

International Energy Agency, 
Industry Working Party ..... 10434

ENERGY INFORMATION 
ADMINISTRATION

Notices
Oil and gas reserves survey; esti

mates, production and owner
ship, etc.; extension of time.... 10435

ENVIRONMENTAL PROTECTION 
AGENCY

Rules
E P A  grants; minimum stand-

ards for procurement............... 10342
Water pollution control:

Hazardous substances; desig
nation; lis t .........................  10474

Hazardous substances; deter
mination of removability..... 10488 

Hazardous substances; deter
mination of harmful quanti
ties  .................................... 10489

Hazardous substances; deter- _ 
mination of measurement 
units and penalty rates......... 10495

Proposed Rules 
Water pollution control:

Hazardous substances; desig
nation, etc.; lis t .................. 10506

FEDERAL AVIATION ADMINISTRATION 
Rules
Airworthiness directives:

Teledyne Continental Mo
tors..................................... 10340

Airworthiness standards; air 
traffic operating and flight 
rules:

Transport category airplanes; 
pitot heat indication sys
tems.................................... 10338

Control areas; correction............ 10340
Enforcement procedures:

Hazardous materials; trans
portation or shipment by 
a ir........................... ...........  10333

Proposed Rules 
Airworthiness directives:

Israel Aircraft Industries......  10410
Notices
Hazardous materials shipment, 

selection of hearing officers;
inquiry..................................  10456

Meetings:
Aeronautics Radio Technical 

Commission............ 10456

FEDERAL COMMUNICATIONS 
COMMISSION

Rules
FM broadcast stations, table 

of assignments:
Georgia.................................  10343
New York ..............................  10343

Industrial radio services:
Pulsed carrier emissions.......... 10368

Maritime services, land and 
shipboard stations:

Radiotelegraph stations, pub
lic coast; closure .................... 10344

Practice and procedure:
Waivers, request for; editorial 

change................................ 10342
Proposed Rules
FM broadcast stations; table of 

assignments:
Virginia ...................................... 10413

Maritime services, land and 
shipboard stations:

Radiotelegraph services, in
terconnection and upgrad
ing of public coast facili
ties .......................   10414

Notices
Domestic public radio services; 

applications accepted for fil
ing ................................f.......  10437

FM broadcast applications 
ready and available for pro
cessing ............   10439

Meetings:
Marine Services Radio Tech

nical Commission................ 10440
Hearings, etc.:

WJPD, Inc.._________________  10439

FEDERAL DEPOSIT INSURANCE 
CORPORATION

Proposed Rules
Securities of insured State non

member banks:
Disclosure regulations under 

Securities Exchange Act; 
conformance with SEC..___  10401

FEDERAL DISASTER ASSISTANCE 
ADMINISTRATION

Notices
Disaster and emergency areas:

California................L .......... 10445
Maine.......................................... 10445
Massachusetts..... . 10446
New Hampshire......................... 10446
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CONTENTS

North Dakota (3 docu
ments)........................ 10446,10447

Rhode Island............................. 10447
FEDERAL ENERGY REGULATORY 

COMMISSION
Notices
Hearings, etc.:

Arkansas Louisiana Gas Co.,
correction ............................... 10435

Northwest Pipeline Corp ........ 10435
Western Gas Interstate Co..... 10436
Western Transmission Corp... 10437 
Transwestem Pipeline Co....... 10436

FEDERAL MARITIME COMMISSION 
Notices
Agreements filed, etc................... 10440
Freight forwarder licenses:

Atlantic Caribbean Export 
Shipping Corp. et al ............. 10440

FEDERAL MEDIATION AND 
CONCILIATION SERVICE

Notices
Meetings:

Arbitration Services Advisory
Committee.........................  10441

FEDERAL REGISTER OFFICE 
Rules
CFR subscription rate ................ 10329
FEDERAL RESERVE SYSTEM  
Rules
Bank holding companies:

Municipal securities dealers.... 10331 
Proposed Rules
State member banks, securities;

conformance with SEC............ 10387
Notices
Applications, etc.:

Wyoming Bancorporation ...... 10441
FISH AND WILDLIFE SERVICE
Rules

Fishing:
Upper Souris National Wild

life Refuge, N. Dak.; correc
tion .................................... 10369

FOREIGN-TRADE ZONES BOARD 
Notices
Foreign-trade zone applications:

Harrisburg, P a ......................  10422
Wilkes-Barre, P a ...................  10423

GENERAL ACCOUNTING OFFICE 
Notices
Regulatory reports review; pro

posals, ^ approvals, etc.
(IC C )..................................... 10441

GENERAL SERVICES ADMINISTRATION 

See also Federal Register Office.
Rules
Federal travel regulations; tem

porary; cross reference............ 10342
Notices
Federal travel regulations; tem

porary................................... 10442

Meetings:
Architectural and Engineer

ing Services Regional Public 
Advisory Panel ...................... 10444

GEOLOGICAL SURVEY 
Rules
Exploration, development, and 

production; royalty computa
tion, general mining orders is
suance.................. ................  10341

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT

See Education Office.

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT

See Federal Disaster Assistance 
Administration.

INDUSTRY AND TRADE 
ADMINISTRATION

Rules
Export licensing:

General licenses; increased 
value for gift parcels ..........  10340

Notices
Scientific articles; duty free en

try:
Rome Air Development Cen

ter et al ................................... 10423
INTERIOR DEPARTMENT

See Fish and Wildlife Service; 
Geological Survey.

INTERNAL REVENUE SERVICE 
Proposed Rules 
Income taxes:

Bearer certificates of deposit; 
information reporting re
quirements ........................  10411

INTERSTATE COMMERCE COMMISSION 
Rules
Rail carriers:

Commuter service continu
ation subsidies and emergen
cy operating payments;
extension of time ...___.....__ 10368

Notices
Hearing assignments................... 10458
Motor carriers:

Property broker special licens
ing, applications.................. 10465

Temporary authority applica
tions .........................     10459

Transfer proceedings (2 docu
ments)....................... 10462,10464

Railroad services abandonment: 
Southern Pacific Transporta

tion Co ............................... 10464
Rerouting of traffic:

Norfolk & Western Railway 
C o........ ..............................  10464

JUSTICE DEPARTMENT 
Notices
Freedom of information index; 

availability............................  10447

LEGAL SERVICES CORPORATION
Notices
Grants and contracts; applica

tions (3 documents) ...... 10450,10451

MANAGEMENT AND BUDGET OFFICE
Notices
Clearance of reports; list of re

quests .......................................... 10452
NATIONAL HIGHWAY TRAFFIC SAFETY 

ADMINISTRATION
Notices
Motor vehicle fuel economy 

standards; exemption peti
tions, etc.:

Aston Martin Lagonda, Inc .... 10456

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION

Rules
Coastal zone .management pro

grams:
Federal consistency provi

sions; implementation pro
cedures..................................  10510

Notices
Fishery management plans, en

vironmental statements, 
meetings, etc.:

Salmon f  isheries, commercial 
and rëcreational; Pacific
Coast.................................  10426

Surf clam and ocean quahog 
fisheries; closure................. 10426

NATIONAL SCIENCE FOUNDATION
Notices
Meetings:

Behavioral and Neural Sci
ences Advisory Committee... 10451 

Waterman, Alan T., Award 
Committe e .........................  10451

NATIONAL TECHNICAL INFORMATION 
SERVICE

Notices
Inventions, Government-owned; 

availability for licensing........  10425
NUCLEAR REGULATORY COMMISSION
Proposed Rules
Byproduct material, source ma

terial, and production and 
utilization facilities licens
ing, etc.:

Decommissioning criteria for
nuclear facilities ..............  10370

Notices
Issuances, semiannual hard

bound volume; availability ..... 10452 
Standard review plan; issuance 

and availability......................  10452

SMALL BUSINESS ADMINISTRATION 
Rules
Small business size standards:

Small business, definition; 
loans and procurement as
sistance, offshore marine 
services.................................... 10332
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Notices

Applications, etc.:
Capital Assistance Corp. of

Connecticut.......... .............. 10454
Consumer Growth Capital

In c____________ .__________  10454
Disaster areas:

Indiana.................................  10454
Massachusetts....................... 10455
Mississippi............................  10455

Nebraska.................................. 10455
Pennsylvania............................. 10455
Tennessee............... .............. 10455

TRADE NEGOTIATIONS, OFFICE OF 
SPECIAL REPRESENTATIVE

Notices

Import quotas; reallocation:
Steel, specialty; shortfalls..... 10453

TRANSPORTATION DEPARTMENT 
See Coast Guard; Federal Avi

ation Administration; Nation
al Highway Traffic Safety 
Administration.

TREASURY DEPARTMENT 
See Alcohol, Tobacco and Fire

arms Bureau; Comptroller of 
the Currency; Internal Rev
enue Service.
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list of cfr ports affected in this Issue
The following numerical guide is a list o f the parts o f each title o f the Code o f Federal Regulations affected by documents published in today's 

issue. A  cumulative list o f parts affected, covering the current month to date, follows beginning with the second issue o f the month.
A Cumulative List o f CFR Sections Affected is published separately at the end o f each month. The guide lists the parts and sections affected 

by documents published since the revision date o f each title.

1 CFR 14 CFR 40 CFR—Continued
.......... 10329 13.................................. ..........  10333 117............................. . .......... 10484

25.................................. . 118.................................7 CFR 39.................................. ...........  10340 119.................................. .......... 10495
Proposed Rules: 71..................................

91.................................. ...........  10338 Proposed Rules:
908.......................... 116..... .-.____________

Proposed Rules: 117...........................
10 CFR 39............................ 118...........................
212................................ 15 CFR 119.........................

41 CFRProposed Rules: 371 ..........  10340
30............................ ..........  10370 930................................ . Ch. 101..........................
40............................
50............................

..........  10370

...........  10370 26 CFR 47 CFR

70............................ ...........  10370 Proposed Rules:
1.....................................
73 (2 documents)...........'........... 10343

12 CFR 1.............................. 81................... ...............

225...........................................  10331 30 CFR 91...................................
Proposed Rules:

Proposed Rules: 231................................. 73.............................
11............................. 33 CFR 81.............................
206...........................
335....................................  10401 165................................. 49 CFR

40 CFR 1127.................................
13 CFR 33............... ........1..................... 10342 50 CFR
121................................. 116................................. .......... 10474 33................................... .

reminders
(The Items in this list were editorially compiled as an aid to F ederal R egister  users. Inclusion or exclusion from this list has no legal 

significance. Since this list is Intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

Labor/OSHA—Permanet standard for regula
tion of benzene............... 5918; 2-10-78

WHO—Increases in subminimum wage rates
for learners in certain industries____ 5816;
2-10-78

List of Public Laws

N o te : N o public bills which have become 
law were received by the Office of the Feder
al Register for inclusion in today’s L is t  o f  
P u b lic  L a w s .

/
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CUMULATIVE LIST OF PARTS AFFECTED DURING MARCH

The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
March.

1 CFR 10 CFR— Continued 15 CFR— Continued

3...............................................
Ch. I .................................... »

3 CFR

Executive Orders:
12042 __________
12043 __________

10329
8251

9269
9773

Proposed Rules:
30................
40__________
50__________
70__________
211______
212 ...............
1 0 1 0 _____

10370
10370
10370
10370
9488
9488
9284

Proposed Rules: 
904..............

16 CFR

13 ......................
600.....................
1303.................. .

9623

9141, 9469-9471
..... ........ 9471
________  8514

Memorandums:
February 13,1978 __________ » » .  8247
February 15,1978 ....................  8249

4 CFR

331.. ..
332 .. ..
351 .. ..
403 .. ..
406 .. ..
409 .. ..
5 CFR

Ch. X ................
Ch. X I I ________
213......... ...........
Proposed Rules:

300..............
7 CFR

2........... ........
29......................
180______________
247....................
250.. ............
272....................
701....................
711_____________
722_____________
795__________ .....
905_____________
907 .......................................
908 ..........................
910.................... .
1207..................
1464..................
1468..................
1472..................
1861..................
1901..................
Proposed Rules:

410............
908..............
1409............
2853...... ......

9 CFR

78......................
Proposed Rules:

317 ____
318 .......

10 CFR

212.. ...........

9775
9780
9781 
9781 
9781 
9781

.............  8505

.............  8505
8251, 8777, 9781

9131

________  8252
.............  9585
.............  9782
.............  8777
.............  9782
.............  9783
...........». 8783
__ ______  9783
________  8785
.............  9784
.............  9455
.......  8505, 9586
8506, 8785, 9586
.......  8785, 9787
.............  9133
............»  9133
.............  9456
.............  9461
.............  8786
.............  8787

9616
10370
9155
9284

8787

8807
8807

10329

12 CFR

215............................................ 8506
225............................................ 10331
303.............    9788
329............................................ 9789
545............................................ 9790
Proposed Rules:

11.......   10371
206 ..............................  10387
335_________________  10401

13 CFR
107............................................ 9134
121.................   10332
308 ....................................  8252
309 ......................   8252, 8507
Proposed Rules:

112 ___________________  9488
113    ________ .__________  9488

14 CFR
13.....................................   10333
25....................    10338
36.............................................  8722
39.......... 9135, 9587, 9590-9593,10340
71.............................................  8507-

8508, 9137-9139, 9594, 9595,
10340

73____________________   9139, 9596
91...............................    10338
95........................................    8508
97....................    9596
121............................................ 9598
302....................... „..................  8254
1214_______     9790
Proposed Rules:

37....   9155
39......................9156, 9617,10410
71....................... 9157, 9617-9622
75_________________________  9157
121 .........................    9159, 9160
129...........   9160
207 ..............................  8266
208 ___________________  8266
212______________________ .. 8266
214...................................... 8266
223________________________ 8266
1221............  8267

15 CFR
16 .................................... 8254
371_______________     10340
923______ ___________ .....___   8378
930________    10510

Proposed Rules:
13............... 9493, 9495, 9497, 9623
443............... ........... 8268

17 CFR
140.................... . .............  9143
211..................... .............  9599
229..................... .............  9602
231..................... .............  9599
241.................... . ...... ....... 9599
P roposed R ules :

210........ » .... ........... . 9823
230.............. .............  9823
231.............. ..............  8807
239.............. .............  9823
240 .............. 8269,, 8807 9271, 9823
241 .............. .....  8807, 10288
249 .............. ___ _ 8807, 9823

18 CFR

P roposed R ules :
2 .................. .............. 8270
154.............. ________ _ 8270

20 CFR

602.................... .............. 10311
603..................... .............. 9103
621.................... ..............  10311
651..................... ___  9103, 10311
653..................... ___  9092, 10312
654.................... .............. 9103
655.................... ............... 10312
658.................... ... ..........  9105
P roposed R ules :

404.............. .............. 9284
416............. .......  8555, 9284

21 CFR

81...................... .............. 8796
101.................... .............. 8793
103.................... .............. 9272
314.................... ..............  8797
431.................... ..............  9792
436.................... ..............  9799
440.................... ........ 9799, 9800
442.................... ..............  9800
444.................... ..............  9801
449.................... ........... 9800
452.................... ..............  9800
455.................... ........ 9801, 9802
460.................... ..............  9792
500.................... ..............  9802
510.................... ..............  9803
520.................... ........ 8797, 9804
522.................... ........ 9272, 9804
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21 CFR— Continued 30 CFR— Continued 41 CFR

558............. ........... ___________  9803
640........................ .
P roposed R ules :

..................  9804

109.................. ........... .......  8808
133.................. ...................  9823
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rules one! regulations
This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 

codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U .S .C  1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 

month.

[1505-01]

Title 1— General Provisions

CHAPTER I— ADMINISTRATIVE COM
MITTEE OF THE FEDERAL REGISTER

PART 3— SERVICES TO THE PUBLIC

Code of Federal Regulations 
Subscription Rate

AGENCY: Administrative Committee 
of the Federal Register.
ACTION: Final rule.
SUMMARY: The annual subscription 
price of the Code of Federal Regula
tions (CFR) is increased from $350.00 
to $400.00. The increased price is 
based on increased production costs 
that have occurred since the last CFR 
price increase was put into effect on 
January 1, 1974.
EFFECTIVE DATE: April 12, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Ms. Denise Normandin, Office of the 
Federal Register, National Archives 
and Records Service, Washington, 
D.C. 20408, 202-523-5240.

SUPPLEMENTARY INFORMATION: 
Production costs of the CFR have 
risen substantially since the last price 
adjustment of the annual subscription 
rate was announced effective January 
1, 1974. By increasing the annual rate 
from $350.00 to $400.00, the Superin
tendent of Documents will substantial
ly recover the cost of servicing annual 
CFR subscribers. Prices of individual 
CFR volumes will continue to be set 
annually by the Superintendent of 
Documents under the general direc
tion of the Administrative Committee 
of the Federal Register.
~ Paragraph (b)(4) of §3.4 of Title 1 of 
the CFR is amended to read as fol
lows:

§ 3.4 Subscriptions and availability of 
Federal Register publications.
* * * * *

(b) * * *
(4) Code o f Federal Regulations. A 

complete set of the Code will be fur
nished by mail to subscribers for 
$400.00 per year payable in advance to 
the Superintendent of Documents. In

dividual copies of the Code volumes 
are sold by the Superintendent of Doc
uments at prices determined by him, 
under the general direction of the Ad
ministrative Committee.

* * *
(44 U.S.C. 1506; Sec. 6, E.O. 10530, 19 FR  
2709; 3 CFR 1954-1958 Comp. p. 189.)

James B. Rhoads, 
Chairman. 

John J. Boyle, 
Member.

Mary O. Eastwood, 
Member.

Approved: February 27, 1978.
G riffin B. Bell,

Attorney General.
Jay Solomon,

Administrator of General 
Services.

[FR  Doc. 78-6410 Filed 3-10-78; 8:45 am]

[3128-01]
Title 10— Energy

CHAPTER II— FEDERAL ENERGY 
ADMINISTRATION1

PART 212— MANDATORY 
PETROLEUM PRICE REGULATIONS

Adjustments to Lower and Upper Tier 
Crude Oil Price Ceilings To Reflect 
Impact of Inflation

AGENCY: Economic Regulatory Ad
ministration, Department of Energy.
ACTION: Final ride.
SUMMARY: The Economic Regula
tory Administration ( “ERA” ), of the 
Department of Energy ( “DOE” ), by 
this action issues Crude Oil Price 
Schedule No. 10, effective March 1, 
1978, for the months of March, April, 
and May 1978. The Schedule provides 
monthly crude oil price increases to 
take into account the impact of infla
tion, as permitted under the Emergen
cy Petroleum Allocation Act of 1973, 
as amended (“EPAA,” Pub. L. 93-159). 

Beginning in March 1978, inflation

1 E d it o r ia l  N o te : Chapter n  will be ren
amed at a future date to reflect that it con
tains regulations administered by the Eco
nomic Regulatory Administration of the De
partment of Energy.

adjustments will be applied to the pro
jected February 1978 lower tier and 
upper tier prices (approximately $5.32 
per barrel and $11.90 per barrel re
spectively) at an annual rate of 6.1 
percent, resulting in lower tier and 
upper tier prices for the months of 
March, April, and May 1978 of ap
proximately $5.35, $5.38, and $5.41 per 
barrel (lower tier) and $11.96, $12.02, 
and $12.08 (upper tier), respectively. 
EFFECTIVE DATE: March 1, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Ed Vilade (Media Relations), De
partment of Energy, 12th & Penn
sylvania Avenue NW., Room 3104, 
Washington, D.C. 20461, 202-566- 
9833.
William D. Carson (Office of Regula
tions and Emergency Planning), Eco
nomic Regulatory Administration, 
2000 M Street NW., Room 2310 
Washington, D.C. 20461, 202-254- 
7477.
Everard A. Marseglia, Jr. (Office of 
General Counsel), Department of 
Energy. 12th is Pennsylvania 
Avenue NW., Room 5140, Washing
ton, D.C. 20461, 202-566-9565.

SUPPLEMENTARY INFORMATION: 
A  Introduction.
B. Crude Oil Price Schedule No. 10.

A. Introduction

Under the EPAA, Congress provided 
flexibility to control first sale prices of 
domestic crude oil as long as the na
tional weighted average first sale price 
(“actual composite price” ) did not 
exceed $7.66 per barrel ("statutory 
composite price” ) for all domestic 
crude oil produced and sold in Febru
ary 1976. Beginning in March 1976, 
the EPAA authorized increases in the 
statutory composite price to reflect 
the effects of inflation and to provide 
production incentives. Under present 
authority, the statutory composite 
price is adjusted upward at a rate not 
to exceed 10 percent annually.

With the issuance of Crude Oil Price 
Schedule No. 9, (42 FR 62125, Decem
ber 9, i977), the ERA undertook to 
continue the policy, announced by the 
President in the National Energy Plan 
( “NEP” ) and implemented by the Fed
eral Energy Administration ( “FEA” ) 
in Crude Oil Price Schedule No. 8 (42 
FR 45284, September 9, 1977), to 
adjust both lower tier and upper tier 
ceiling prices to reflect only the rate

FEDERAL REGISTER, V O L  43, NO. 49— MONDAY, MARCH 13, 1978



10330 RULES AND REGULATIONS

of inflation as measured by the GNP 
deflator. Reference should be made to 
the Notice which accompanied Crude 
Oil Price Schedule No. 8 for a descrip
tion of prior actions taken by PEA to 
achieve compliance with the compos
ite price constraints o f the EPAA and 
for a discussion of the domestic crude 
oil pricing policy set forth in the NEP.

B. Crude O il Price Schedule N o. 10
This price schedule continues the 

policy as described in the Notice which 
accompanied Crude Oil Price Schedule 
No. 8. Accordingly, under Crude Oil 
Price Schedule No. 10, effective March 
1, 1978, the February 1978 lower tier 
ceiling price (the May 15, 1973 posted 
price plus $1.63 per barrel, resulting in 
an average first sale price of approxi
mately $5.32 per barrel), and the Feb
ruary 1978 upper tier price (the Sep
tember 30, 1975 posted price less $.77, 
resulting in an average first sale price 
of approximately $11.90 per barrel), 
are adjusted for inflation for March, 
April, and May 1978, based on the first 
revision of the GNP deflator pub
lished on February 21, 1978 which re
flects an annual rate of inflation of 6.1 
percent.

1. LOWER TIER CEILING PRICES

Adjustments to ceiling prices for 
lower tier crude oil and the approxi
mate average first sale prices pursuant 
to those ceiling prices in March, April, 
and May 1978, are determined pursu
ant to the following methodology:
A. ERA has computed a monthly adjust

ment factor of 0.00496 which when ap
plied over a 12-month period yields an ef
fective annual rate of adjustment of 6.1 
percent.

B. March adjustment=($5.32) (0.00496) per 
barrel=$0,026 per barrel rounded to $0.03 
per barrel.

C. April adjustment=($5.32+0.03) (0.00496) 
per barrel=$0,027 per barrel rounded to 
$0.03 per barrel.

D. May adjustment=($5.32+0.03+0.03) 
(0.00496) per barrel=$0.027 per barrel 
rounded to $0.03 per barrel.

Based upon the monthly adjustments 
computed above, average lower tier 
ceiling prices for the months of 
March, April, and May 1978 are com
puted as follows:
March=$5.32+$0.03=$5.35.
April=$5.35+$0.03=$5.38.
May=$5.38+$0.03=$5.41.
In determining lower tier ceiling prices 
for the months of September, October, 
and November 1977, FEA assumed the 
average highest posted field price on 
May 15, 1973 to be $3.69 per barrel. 
This assumption was based upon a 
projected average first sale price for 
lower tier crude oil in August 1977 of 
$5.17, at which time lower tier ceiling 
prices were frozen at the May 15, 1973 
highest posted field prices plus $1.48 
per barrel. Data collected by FEA and 
ERA since September 1, 1977 tend to

confirm FEA’s assumption regarding 
May 15, 1973 highest posted field 
prices. Therefore, in this and future 
Price Schedules, ERA will continue to 
use $3.69 per barrel as the May 15, 
1973 highest posted field price unless 
subsequent data are received that 
question the validity of that assump
tion. Accordingly, using that posted 
price and the monthly adjustments as 
computed above, lower tier prices for 
the next three months have been de
termined as follows:

Month Ceiling price
Estimated 

average first 
sale price

March 1977____
highest posted 
field price plus 
$1.66.

$5.35

April..........--------
highest posted 
field price plus

5.38

$1.69.
M ay .....................

highest posted 
field price plus 
$1.72.

5.41

2. UPPER TIER CEILING PRICES

Adjustments to ceiling prices for 
upper tier crude oil and the approxi
mate average first sale prices pursuant 
to those ceiling prices in March, April, 
and May 1978 are determined pursu
ant to the following methodology:
A. Adjustment factor (explained 

above)=0.00496.
B. March adjustment=($11.90) (0.00496) per 

barrel=$0,059 per barrel rounded to $0.06
- per barrel.
C. April adjustment=($11.90-i-0.06) 

(0.00496) per barrel=$0.059 per barrel 
rounded to $0.06 per barrel.

D. May adjustment=($11.90+0.06+0.06) 
(0.00496) per barrel=$0.06 per barrel.

Based upon the monthly adjustments 
computed above, average upper tier 
ceiling prices for the months of 
March, April, and May 1978 are com
puted as follows:
March=$11.90+$.06=$11.96.
April=$11.96+$.06=$12.02.
May=$12.02+$.06=$12.08.

In determining upper tier ceiling 
prices for the months of September, 
October, and November 1977, FEA as
sumed the average highest posted 
field price on September 30, 1975 to be 
$12.67 per barrel. This assumption was 
based upon an average actual first sale 
price of $11.62 per barrel during the 
months of June through December 
1976, at which time upper tier ceiling 
prices were frozen at the September 
30,1975 highest posted field prices less 
$1.05 per barrel' Data collected by 
FEA and ERA since September 1, 1977 
tend to confirm FEA’s assumption re
garding September 30, 1975 highest 
posted field prices. Therefore, in this 
and future Price Schedules, ERA will 
continue to use $12.67 per barrel as 
the September 30, 1975 highest posted 
field price unless subsequent data are 
received that question the validity of 
that assumption. Accordingly, using 
that posted price and the monthly ad
justment as computed above, upper 
tier prices for the next three months 
have been determined as follows:

Month Ceiling price
Estimated 

average first 
sale price

March...................... Sept. 30.1$75, $11.96
highest posted 
field price less 
$0.71.

April................. .... Sept. 30,1975, 
highest posted 
field price less 
$0.65.

12.02

M ay.................. .... Sept. 30,1975, 
highest posted 
field price less 
$0.59.

12.06

On or before June 1, 1978, the ERA 
will issue Crude, Oil Price Schedule 
No. 11, setting forth lower tier and 
upper tier ceiling prices for the 
months of June, July, and August 
1978.

The following table summarizes on a 
monthly basis the projected cumula
tive receipts for the months February 
1976 through May 1978.

Month Lower tier Upper tier price 
price

Statutory 
composite price

Actual composite Cumulative excess 
price* receipts (millions)

* 1976
February.............. , $11.48 $7.66 $7.87 $49
March................... 11.39 7.72 7.79 67
April........................._____ 5.07 11.52 7.78 7.86 86
May...................... 11.55 7.84 7.89 97
June......................... 11.60 7.88 7.99 123
July......... ............. _____ 5.19 11.60 7.93 8.04 152
August..................... 11.62 7.98 8.03 164
September............ .......  5.17 11.65 8.04 8.19 198
October................ .......  5.15 11.62 8.11 8.23 228
November............. .......  5.17 11.62 8.17 8.40 282
December............. . 5.17 11.64 8.24 8.40 322

1977
January................ ._____ 5.17 11.44 8.30 8.28 316
February................. 11.39 8.37 8.33 308
March...................... 11.03 8.44 8.19 246
April....,................. . 10.97 8.50 8.14 161
May...................... 10.98 8.57 8.23 76
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[6210-01]Month Lower tier Upper tier price Statutory Actual composite Cumulative excess
price composite price price1 receipts (millions)

1977
June............................ . 5.16 10.92 8.64 8.17 -36
July............................. 5.16 10.99 8.71 8.21 -159
August......................... 5.18 10.93 8.78 8.25 -295
September................... 5.20 11.21 8.85 8.26 -446
October....................... 5.23 11.42 8.92 8.36 -595
November.................... 5.24 11.63 8.99 8.35 -761
December»................... 5.25 11.76 9.06 8.40 -937

1978
January»..................... . 5.30 11.85 9.13 8.64 -1,074
February».................. 5.32 11.90 9.21 8.71 -1,198
March*........................ 5.35 11.96 9.28 8.79 -1,334
April»............................ 5.38 12.02 9.35 8.85 -1,473
M ay»........................... . 5.41 12.08 9.43 8.94 -1,613

‘Beginning with the month of September 1976, includes prices for stripper well crude oil production at 
values imputed in accordance with sec. 121 of the ECPA. Effects of Alaska North Slope crude oil produc
tion, which commenced June 20,1977, are included.

»Preliminary.
»Projected on the basis of Crude Oil Price Schedule Nos. 9 and 10.

(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L.
93- 511, Pub. L. 94-99, Pub. L. 94-133, Pub. L.
94- 163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-385; Energy Policy 
and Conservation Act, Pub. L. 94-163, as 
amended, Pub. L. 94-385; E.O. 11790, 39 FR  
23185; Department of Energy Organization 
Act^Pub. L. 95-91; E.O. 12009, 42 FR 46267.)

In consideration of the foregoing, 
Part 212 of Chapter I I  of Title 10 of 
the Code of Federal Regulations is 
amended as set forth below, effective 
March 1,1978.

Issued in Washington, D.C., March 
2,1978.

D avid  J. B a r d in , 
Administrator, Economic 
Regulatory Administration.

Section 212.77 is amended in the Ap
pendix to add Schedule No. 10 of 
Monthly Price Adjustments, as fol
lows:

§ 212.77 Adjustments to ceiling prices.
*  *  *  *  *  

A p p e n d ix

* * * * *
SCHEDULE NO. 10 OF MONTHLY PRICE 

ADJUSTMENTS EFFECTIVE MARCH 1, 1978

Lower tier,' Upper tier. 
May 15, Sept. 30, 

1973, posted 1975, posted 
Month price1 (plus) price» (less)

1976:
February...........„...... 1.35 1.32
March........................... 1.38 1.25
April....-------------------- 1.41 1.18
M ay......................   1.45 1.11
June..----------------------  1.48 1.05
July..... ...............   1.48 1.05
August--------------------- 1.48 1.05
September................... 1.48 1.05
October....---------------- 1.48 1.05
November.................... 1.48 1.05
December.................... 1.48 1.05

1977:
January....... ........ ..... 1.48 1.25
February.— ....----- ..... 1.48 1.25
March— ____ .............. 1.48 1.70
April-----------------------  1.48 1.70
M ay------------------- —  1.48 1.70

SCHEDULE NO. 10 OF MONTHLY PRICE 
ADJUSTMENTS EFFECTIVE MARCH 1, 1978

Lower tier. Upper tier. 
May 15, Sept. 30, 

1973, posted 1975, posted 
Month price1 (plus) price» (less)

1977:
June....._____    1.48 1.70
July-------...........______ 1.48 1.70
August.......................... 1.48 1.70
September................... 1.51 1.44
October....................... 1.54 1.18
November.................... 1.57 .92
December.................... 1.59 .87

1978:
January....................... 1.61 .82
February...........__...... 1.63 .77
March___ ..................... 1.66 .71
April---------- ...______ _ 1.69 .65
M ay-----------     1.72 .59

»The price referred to in 10 CFR 
212.73(b)(1) or in 212.73(c)(1), 212.73(c)(3), 
and 212.73(c)(4).

»the price referred to in 10 CFR 
212.74(b)(1).

This schedule of monthly price ad
justments was issued by the Economic 
Regulatory Administration on March 
2, 1978 pursuant to 10 CFR 212.77. It 
restates without change the lower and 
upper tier price ceilings applicable to 
crude oil produced and sold in the 
months of February 1976 through 
February 1978, as determined under 10 
CFR 212.73, 212.74, and 212.77. Both 
lower tier and upper tier ceiling prices, 
which were increased under Schedule 
No. 9 effective December 1, 1977, are 
further increased as indicated in this 
schedule, effective March 1,1978.

This schedule is effective only 
through May 31, 1978. Price ceilings 
for subsequent months will be pro
vided by Schedule No. 11, to be issued 
on or about June 1, 1978. This sched
ule may, however, be superseded prior 
to June 1, 1978 by early issuance of 
Schedule No. 11 to reflect further ceil
ing price adjustments based on pres
ently unanticipated trends in actual 
composite price levels.

[FR Doc. 78-6337 Filed 3-8-78; 8:45 am]

Title 12— Banks and Banking

CHAPTER II— FEDERAL RESERVE 
SYSTEM

SUBCHAPTER A — BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM

[Docket No. R-0090; Reg. Y ]

PART 225— BANK HOLDING 
COMPANIES

Municipal Securities Dealers

AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Final rule.
SUMMARY: This rule requires bank 
holding companies which have been 
authorized by the Board to conduct 
municipal securities dealer activities 
and for which the Board is designated 
in the Securities Exchange Act of 1934 
as the appropriate regulatory agency 
to file with the Board information 
about persons who are associated with 
them as municipal securities principals 
or municipal securities representa
tives. These requirements will facili
tate compliance by those dealers with 
Municipal Securities Rulemaking 
Board rules concerning the qualifica
tion of municipal securities principals 
and municipal securities representa
tives.
EFFECTIVE DATE: April 5,1978.
FOR FURTHER INFORMATION 
CONTACT:

Robert S. Plotkin, Assistant Direc
tor, Division of Banking Supervision 
and Regulation, Board of Governors 
of the Federal Reserve System, 
Washington, D.C. 20551, 202-452- 
2782.

SUPPLEMENTARY INFORMATION: 
On March 30, 1977, the Board issued 
for comment in the F ederal R egister  
(42 FR 16821) proposed amendments 
to its Regulation H (12 CFR Part 208) 
and Regulation Y  (12 CFR Part 225) 
to require State member banks and 
bank holding companies and certain of 
their subsidiaries, departments, and di
visions, that are municipal securities 
dealers for which the Board is the ap
propriate regulatory agency under sec
tion 3(a)(34) of the Securities Ex
change Act of 1934 (15 U.S.C.
78c(a)(34)) to file with the Board in
formation about persons who are asso
ciated with them as municipal securi
ties principals or municipal securities 
representatives. In conjunction with 
that proposal, the Board also proposed 
Form MSD—5, "Uniform Application 
for Municipal Securities Principal or 
Municipal Securities Representative 
Associated with a Bank Municipal Se
curities Dealer,” and Form MSD-%, 
"Uniform Tennination Notice for Mu-

FEDERAL REGISTER, V O L  43, NO. 49— MONDAY, MARCH 13, 1978



10332

nicipal Securities Principal or Munici
pal Securities Representative Associat
ed with a Bank Municipal Securities 
Dealer,” for use in complying with the 
proposed amendments to Regulations 
H andY. >

Concurrent with the Board’s propos
al of amendments to Regulations H 
and Y, the Federal Deposit Insurance 
Corporation and the Comptroller of 
the Currency proposed similar regula
tions requiring the filing of proposed 
Forms MSD-4 and MSD-5. Proposed 
Form MSD-4 and proposed Form 
MSD-5 were drafted jointly by the 
Board, the Federal Deposit Insurance 
Corporation, and the Comptroller of 
the Currency for use by municipal se
curities dealers subject to their regula
tion. After considering the comments 
submitted on the proposed amend
ments to Regulations H and Y  and 
proposed Forms MSD-4 and MSD-5, 
the Board, on September 1, 1977, 
adopted Regulation H and form sub
stantially as proposed. At that time, 
the Board decided to defer adoption of 
the proposed amendment to Regula
tion Y  in view of its action of October 
19, 1976 deferring action on applica
tions filed under section 4(c)(8) of the 
Bank Holding Company Act for au
thority to underwrite and deal in Fed
eral government and municipal securi
ties.

On January 26, 1978, the Board an
nounced that it would resume process
ing of applications from bank holding 
companies to engage in Federal gov
ernment and municipal security dealer 
activities on a case-by-case basis. 
Therefore, this amendment to Regula
tion Y  will extend to bank holding 
companies and certain of their subsid
iaries the filing requirements that are 
now imposed on State member banks 
with respect to municipal securities 
dealer activities.

Pursuant to sections 15B(c) (5), 17, 
and 23 of the Securities Exchange Act 
of 1934 (15 U.S.C. 780-4(0(5), 78q, and 
78w), the Board amends its Regulation 
Y  (12 CFR 225) by adding a new para
graph ( f ) to § 225.5 as set forth below:

§ 225.5 Administration.

* * * * *

(f ) Bank holding companies, certain 
of their subsidiaries, and subsidiaries, 
departments or divisions o f such sub
sidiaries, which are municipal securi
ties dealers. (1) For purposes of this 
paragraph, the terms herein have the 
meanings given them in section 3(a) of 
the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)) and the rules of'the 
Municipal Securities Rulemaking 
Board. The term Act shall mean the 
Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.).

(2) A  bank holding company, or a 
subsidiary of a bank holding company 
which is a bank (other than a national
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bank or a bank operating under the 
Code of Law for the District of Colum
bia or a bank insured by the Federal 
Deposit Insurance Corporation), or a 
subsidiary or a department or a divi
sion of such a subsidiary, which is a 
municipal securities dealer shall not 
permit a person to be associated with 
it as a municipal securities principal or 
municipal securities representative 
unless it has filed with the Board an 
original and two copies of Form MSD- 
4, “Uniform Application for Municipal 
Securities Principal or Municipal Se
curities Representative Associated 
with a Bank Municipal Securities 
Dealer,” completed in accordance with 
the instructions contained therein, for 
that person. Form MSD-4 is pre
scribed by the Board for purposes of 
paragraph (b) of Municipal Securities 
Rulemaking Board rule G-7, “ Infor
mation Concerning Associated Per
sons.”

(3) Whenever a municipal securities 
dealer receives a statement pursuant 
to paragraph (c) of Municipal Securi
ties Rulemaking Board Rule G-7, “ In
formation Concerning Associated Per
sons,” from a person for whom it has 
filed a Form MSD-4 with the Board 
pursuant to subparagraph (2) of this 
paragraph, such dealer shall, within 
ten days thereafter, file three copies 
of that statement with the Board ac
companied by an original and two 
copies of a transmittal letter which in
cludes the name of the dealer and a 
reference to the material transmitted 
identifying the person involved and is 
signed by a municipal securities princi
pal associated with the dealer.

(4) Within thirty days after the ter
mination of the association of a mu
nicipal securities principal or munici
pal securities representative with a 
municipal securities dealer which has 
filed a Form MSD-4 with the Board 
for that person pursuant to subpara
graph (2) of this paragraph, such 
dealer shall file an original and two 
copies of a notification of termination 
with the Board on Form MSD-5, “Uni
form Termination Notice for Munici
pal Securities Principal or Municipal 
Securities Representative Associated 
with a Bank Municipal Securities 
Dealer,” completed in accordance with 
the instructions contained therein.

(5) A  municipal securities dealer 
which files a Form MSD-4, Form 
MSD-5, or statement with the Board 
under this paragraph shall retain a 
copy of each such Form MSD-4, Form 
MSD-5 or statement until at least 
three years after the termination of 
the employment or other association 
with such dealer of the municipal se
curities principal or municipal securi
ties representative to whom the form 
or statement relates.

(6) The date that the Board receives 
a Form MSD-4, Form MSD-5, or state
ment filed with the Board under this

paragraph shall be the date of filing. 
Such a Form MSD-4, Form MSD-5, or 
statement which is not prepared and 
executed in accordance with the appli
cable requirements may be returned as 
unacceptable for filing. Acceptance for 
filing shall not constitute any finding 
that a Form MSD-4, Form MSD-5, or 
statement has been completed in ac
cordance with the applicable require
ments or that any information report
ed therein is true, current, complete, 
or not misleading. Every Form MSD-4, 
Form MSD-5, or statement filed with 
the Board under this paragraph shall 
constitute a filing with the Securities 
and Exchange Commission for pur
poses of section 17(c)(1) of the Act (15 
U.S.C. section 78q(c)(l) and a 
“ report,” “ application,” or “docu
ment” within the meaning of section 
32(a) of the Act (15 U.S.C. 78ff(a)).

By order of the Board of Governors, 
March 6,1978.

Theodore E. Allison, 
Secretary o f the Board.

[FR  Doc. 78-6463 Filed 3-10-78; 8:45 am]

[8025-01]
Title 13— Business Credit and 

Assistance

CHAPTER I— SMALL BUSINESS 
ADMINISTRATION 
[Rev. 13, Amdt. 18]

PART 121— SMALL BUSINESS SIZE 
STANDARDS

Definition of Small Business for Pur
pose of SBA Loans and Procure
ment Assistance— Offshore Marine 
Services

AGENCY: Small Business Administra
tion.
ACTION: Final rule.
SUMMARY: This rule establishes a 
size standard for small offshore 
marine services firms for the purpose 
of receiving Small Business Adminis
tration financial and procurement as
sistance. This rule is necessary because 
of the changing nature of water trans
portation, especially as it relates to pe
troleum and gas development at sea. It 
is intended to result in the increased 
eligibility of offshore marine services 
firms for SBA assistance.
EFFECTIVE DATE: April 12,1978.
FOR FURTHER INFORMATION 
CONTACT:

Harvey D. Bronstein, 202-653-6373.
SUPPLEMENTARY INFORMATION: 
On January 3, 1978, the SBA pub
lished a proposed rule in the Federal 
Register to adopt a small business size
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standard for offshore marine services 
firms of $10 million in annual receipts. 
The Agency has received no comments 
to this proposal. Accordingly, Part 121 
of Chapter I, Title 13, of the Code of 
Federal Regulations is amended by:

1. Renumbering paragraphs (u), (v), 
(w), (x), and (y) of § 121.3-2 as para
graphs (v), (w), (x), (y), and (z) respec
tively, and inserting new § 121.3-2(u) 
to read as follows:

§ 121.3-2 Definition of terms used in this 
part.

* * * * *

(u) “ Offshore marine services” 
means firms furnishing to concerns 
engaged in offshore oil and/or natural 
gas exploration drilling production or 
marine research, and such services as 
passenger and freight transportation, 
rig towing, anchor handling, and relat
ed logistical services, to and from the 
work site or at sea.

* * * * *

2. Revising § 121.3-8(f) by adding 
subparagraph (4) to read as follows:

§ 121.3-8 Definition of small business for 
Government procurement.

* * * * *

( f ) Transportation. * * *
(4) As small if it is primarily engaged 

in the provision of offshore marine 
services as defined in § 121.3-2(u) and 
its annual receipts do not exceed $10 
million.

* * * * *

(3) Revising § 121.3-10(f) by adding 
subparagraph (5) to read as follows:

§ 121.3-10 Definition of small business for 
SBA loans.

*  *  *  *  *

(f ) Transportation and warehousing. 
* * *

(5) As small if it is primarily engaged 
in the provision of offshore marine 
services as defined in § 121.3-2(u) and 
its annual receipts do not exceed $10 
million.

*  *  *  *  *

Dated: March 6,1978.
A. Vernon W eaver, 

Administrator.
[FR Doc. 78-6408 Filed 3-10-78; 8:45 am]

[4910-13]
Title 14— Aeronautics and Space

CHAPTER I— FEDERAL AVIATION AD- 
MINSTRATION, DEPARTMENT OF 
TRANSPORTATION

[Docket No. 17687; Amdt. No. 13-13] 

PART 13— ENFORCEMENT 
PROCEDURES

Enforcement Procedures for Cases In
volving the Transportation or Ship
ment by Air of Hazardous Materi
als

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY: These amendments pre
scribe enforcement procedures for 
cases involving the transportation or 
shipment by air of hazardous materi
als under the Hazardous Materials 
Transportation Act, and update cer
tain other procedures dealing with en
forcement of the Federal Aviation 
Regulations. The requirements are in
tended to provide persons who are al
leged to have violated the hazardous 
materials regulations with a simple 
but effective process for submitting in
formation concerning an alleged viola
tion or for contesting a violation deter
mination.
DATE: Effective date, March 13, 1978. 
Comments requested on operation 
under the procedures before Septem
ber 13,1978.
ADDRESS: Send comments on the 
procedures to: Federal Aviation Ad
ministration, Office of the Chief 
Counsel, Attn: Rules Docket (AGC- 
24), Docket No. 17687, 800 Indepen
dence Avenue SW„ Washington, D.C. 
20591.
FOR FURTHER INFORMATION 
CONTACT:

Dewey R. Roark, Jr., Regulations 
and Enforcement Division (AGC-20), 
Office of the Chief Counsel, Federal 
Aviation Administration, 800 Inde
pendence Avenue SW., Washington, 
D.C. 20591, telephone 202-426-9097.

SUPPLEMENTARY INFORMATION:

T he  R ule

In § 1.47(k) of the Regulations of the 
Office of the Secretary (49 CFR 
1.47(d)), the Secretary of Transporta
tion has delegated to the Administra
tor of the Federal Aviation Adminis
tration the functions vested in the 
Secretary by Sections 109, 110, and 111 
of the Hazardous Materials Transpor
tation Act (49 U.S.C. 1808, 1809, and 
1810) relating to investigations, re
cords, inspections, penalties, and spe

cific relief so far as they apply to the 
transportation or shipment of hazard
ous materials by air.

Pursuant to this delegation, these 
amendments establish procedures for 
assessing civil penalties in accordance 
with Section 110 of the Hazardous Ma
terials Transportation Act, for issuing 
orders of compliance in accordance 
with Section 109(a) of the Act, and for 
obtaining injunctive and other relief 
in accordance with Section 111 of the 
Act. The procedures adopted herein 
provide for notice to an alleged viola
tor and an opportunity for informal 
conferences with the FAA official who 
issued the notice, a formal evidentiary 
hearing before a Hearing Officer, and 
an appeal to the Administrator. The 
procedures comply with the provisions 
of Sections 109 and 110 of the Hazard
ous Materials Transportation Act that 
provide for the issuance of an order of 
compliance and the assessment of a 
civil penalty “after notice and an op
portunity for a hearing.” Any appeal 
to the Administrator from a Hearing 
Officer’s decision and order assessing a 
civil penalty will be decided on appeal 
on the record of the FAA hearing and 
will not involve a trial de novo. It is 
contemplated that appeal from the 
Administrator’s decision and order 
would be to a United States Court of 
Appeals and also would be decided on 
the record of the FAA hearing and not 
involve a trial de novo because of a 
satisfaction of the requirements of due 
process. Moreover, if the alleged viola
tor fails to request a hearing and re
fuses to pay a civil penalty assessed by 
an official authorized to assess a civil 
penalty, or if he refuses to pay a civil 
penalty assessed by a Hearing Officer 
following a hearing and following the 
exhaustion of his appeal rights, the 
agency would request the Attorney 
General to recover the assessed civil 
penalty in an action brought in the ap
propriate U.S. District Court in accor
dance with Section 110(a)(2) of the 
Hazardous Materials Transportation 
Act. Such an action in the District 
Court would be in effect a suit to col
lect on a judgment ̂ and it is contem
plated that this would not involve a 
trial de novo.

With respect to specific procedures 
adopted herein, it should be noted 
that the revision of § 13.11 reflects the 
existing practice whereby not only the 
officials of the Flight Standards Ser
vice but also the officials of the Office 
of Airport Programs and the Civil Avi
ation Security Service are authorized 
to take administrative action. More
over, the revision incorporates the ex
isting practice of issuing a Warning 
Notice or a Letter of Correction as the 
two types of administrative action.

Section 110 of the Hazardous Mate
rials Transportation Act provides that, 
prior to the referral to the Attorney 
General for collection, a civil penalty
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may be compromised. Thus, § 13.16 
provides that the FAA may not only 
reduce the amount of a proposed civil 
penalty prior to assessment, but may 
also compromise an assessed civil pen
alty at any time prior to referral of 
the action to the Attorney General.

At the present time, Subpart D of 
Part 13 provides rules of practice for 
formal hearings in aircraft registra
tion certificate proceedings. Since it is 
desirable from the point of view of 
uniformity and convenience of Hear
ing Officers to have the same rules of 
practice apply to all hearings, § 13.31 
has been amended to make Subpart D 
applicable to hearings in aircraft regis
tration certificate proceedings and 
hazardous materials proceedings. The 
amendments also revise Subpart D by 
deleting certain obsolete provisions 
and by adding new provisions intended 
to streamline the hearings process.

In addition, a new Subpart £ is being 
adopted to provide procedures for 
orders of compliance issued in accor
dance with Section 109 of the Hazard
ous Materials Transportation Act. New 
§13.81 of Subpart E provides that 
orders of immediate compliance may 
be issued in cases of imminent hazard. 
However such orders of immediate 
compliance will be issued only in the 
few cases where circumstances and 
lack of time preclude the use of any 
other procedures to prevent or amelio
rate an imminent hazard to health or 
safety of life or property. Moreover, 
the accelerated hearing procedure in 
§ 13.81 is being adopted to protect the 
alleged violator by affording him an 
opportunity for a hearing and appeal 
to the Administrator without delay.

Finally provisions for bringing an 
action in the appropriate United 
States District Court for an injunction 
or other equitable relief and punitive 
damages have been included in new 
§ 13.25.

Effective Date and Request for 
Comments

Since these amendments are proce
dural in nature and represent imple
mentation of existing statutory au
thority, notice and public procedure 
thereon are not required, and good 
cause exists for making them effective 
less than 30 days after publication. 
However, the FAA contemplates a 
review of the procedures established 
by these amendments after they have 
been in operation for at least six 
months and desires public participa
tion in that review. Interested persons 
are invited to submit such comments 
as they may desire with respect to the 
new enforcement procedures. Commu
nications should identify the regula
tory docket number and be submitted 
in duplicate to the Federal Aviation 
Administration, Office of the Chief 
Counsel, Attention: Rules Docket, 
AGC-24, 800 Independence Avenue
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SW., Washington, D.C. 20591. All com
ments recieved on or before Septem
ber 13, 1978, will be considered during 
the review, and will be available both 
before and after that date in the Rules 
Docket for examination by interested 
persons.

Drafting Information

The principal authors of this docu
ment are Matthew Z. Markotic and 
Dewey R. Roark, Jr., Office of the 
Chief Counsel.

Adoption of the Amendments

Accordingly, Part 13 of the Federal 
Aviation Regulations (14 CFR Part 13) 
is amended, effective March 13, 1978, 
as follows:

1. By revising § 13.11 to read as fol
lows:

§ 13.11 Administrative disposition of cer
tain violations.

(a) I f  it is determined that a viola
tion or an alleged violation of the Fed
eral Aviation Act of 1958, or an order 
or regulation issued under it, or of the 
Hazardous Materials Transportation 
Act, or an order or regulation issued 
under it, does not require legal en
forcement action, an appropriate offi
cial of the Flight Standards Service, 
the Office of Airport Programs, or the 
Civil Aviation Security Service, or 
other appropriate FAA official may 
take administrative action in disposi
tion of the case.

(b) An administrative action under 
this section does not constitute a 
formal adjudication of the matter and 
may be taken by issuing the alleged 
violator—

(1) A “Warning Notice" which re
cites available facts and information 
about the incident or condition, and 
indicates that it may have been a vio
lation; or

(2) A  “Letter of Correction" which 
confirms the FAA decision in the 
matter and states the necessary cor
rective action the alleged violator has 
taken or agrees to take. I f  the agreed 
corrective action is not fully complet
ed, legal enforcement action, may be 
taken.

2. By amending § 13.15 by changing 
the heading to read as follows:

§ 13.15 Civil penalties: Federal Aviation 
Act of 1958.

*  *  *  *  *

3. By amending § 13.16 by adding 
new paragraphs (d) through (q) to 
read as follows:

§ 13.16 Civil penalties: Hazardous Materi
als Transportation Act.

* * * * *

(d) I f a civil penalty is contemplated 
in a case involving the transportation

or shipment by air of hazardous mate
rials, the Chief Counsel, the Assistant 
Chief Counsel for Regulations and En
forcement, or the Regional Counsel 
concerned sends to the person charged 
with the violation a notice of proposed 
civil penalty advising him of the 
charges and stating the amount of the 
civil penalty proposed to b$ assessed. 
Within 30 days after the service of the 
notice, the person charged with a vio
lation may—

(1) Present to the official who signed 
the notice written information in 
answer to the charges, and, if desired, 
request a conference with the official 
who signed the notice in order to pre
sent information in answer to the 
charges;

(2) Offer to pay the amount of the 
civil penalty proposed to be assessed, 
or offer to pay a reduced amount and 
submit reasons for the reduction; or

(3) Request a hearing in accordance 
with Subpart D of this part.

(e) Within 10 days after the receipt 
of a reply to any submission made in 
accordance with paragraphs (d)(1) and
(d)(2) of this section, the person 
charged with a violation may request a 
hearing in accordance with Subpart D 
of this part.

( f )  The person charged with the vio
lation may pay the amount of the civil 
penalty proposed to be assessed, or an 
amount agreed upon, by sending a cer
tified check or money order for that 
amount, payable to the Federal Avi
ation Administration, to the official 
who issued the notice of proposed civil 
penalty. The official then issues an 
order assessing the civil penalty in the 
proposed or agreed upon amount.

(g) I f  the person charged with the 
violation requests a hearing, the pro
cedure in Subpart D of this part ap
plies. At the close of the hearing, the 
Hearing Officer will, either on the 
record or subsequently in writing, 
issue—

(1) A decision which includes the 
reasons for his decision and order; and

(2) An order which either—
(i) Dismisses the charges; or
(ii) Sets forth the violation and as

sesses a civil penalty not greater than 
the amount proposed in the notice of 
proposed civil penalty.

(h) Either party may appeal from 
the Hearing Officer’s decision to the 
Administrator by filing a notice of 
appeal within 20 days after the date of 
the decision and serving a copy on the 
other party. The appellant shall file 
an appeal brief within 40 days after 
the date of the decision and serve a 
copy on the other party. Any reply 
brief must be filed within 20 days 
after service of the appeal brief. A 
copy of the reply brief must be served 
on the appellant.

(i) I f  no appeal is filed from the 
Hearing Officer’s decision and order or 
if an appeal is withdrawn by the ap-
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pellant prior to the Administrator’s 
decision, the order of the Hearing Of
ficer dismissing the charges or assess
ing the civil penalty is the final agency 
order in the case.

( j) I f  an appeal is filed from the 
Hearing Officer’s order the Adminis
trator reviews the record of the hear
ing, and issues a decision and order 
dismissing, reversing, modifying, or af
firming the Hearing Officer’s order. 
The Administrator does not assess a 
civil penalty in an amount greater 
than the amount proposed in the 
notice of proposed civil penalty. The 
Administrator’s decision includes the 
reasons for his action, and his order is 
the final agency order in the case.

(k) I f  the person charged with the 
violation does not request a hearing in 
accordance with Subpart D of this 
part, and does not pay the amount of 
the civil penalty proposed to be as
sessed, or an amount agreed upon, the 
official who issued the notice of pro
posed civil penalty issues an order as
sessing a civil penalty in an amount he 
determines to be appropriate, or takes 
such other action as may be appropri
ate. This official does not assess an 
amount greater than the amount pro
posed in the notice of proposed civil 
penalty. The order issued under this 
paragraph is the final agency order in 
the case.

(l) An order issued under this section 
assessing a civil penalty against a 
person charged with a violation is 
issued only after consideration of—

(1) The nature and circumstances of 
the violation;

(2) The extent and gravity of the 
violation;

(3) The person’s degree of culpabil
ity;

(4) The person’s history of prior vio
lations;

(5) The person’s ability to pay;
(6) The effect on the person’s ability 

to continue in business; and
(7) Such other matters as justice 

may require.
(m) I f  the person charged with a vio

lation asserts that he cannot pay the 
proposed penalty or assessment or 
that it would prevent him from con
tinuing in business, he should provide 
substantiating information in support 
of the assertion to the official who is 
issuing the civil penalty assessment.

(n) I f  an assessed civil penalty is not 
paid within 60 days after service of the 
order assessing it, the official who 
issued the notice of proposed civil pen
alty may refer it to the Attorney Gen
eral, or his delegate, with a request 
that an action to collect the assessed 
penalty be brought in the appropriate 
United States District Court.

(o) The amount of an assessed civil 
penalty may be compromised by the 
official who assessed the penalty at 
any time prior to its referral to the At
torney General.
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(p) Piling and service of documents 
under this section shall be accom
plished in accordance with § 13.43; and 
the periods of time specified in this 
section shall be computed in accor
dance with § 13.44.

(q) The officer who signed the notice 
of proposed civil penalty, for good 
cause shown, may grant an extension 
of time to file any document specified 
in'this section, except documents to be 
filed with the Administrator. Exten
sions of time to file documents with 
the Administrator may be granted by 
the Administrator upon written re
quest, served upon all parties, and for 
good cause shown.

4. By adding a new § 13.25 to read as 
follows:

§ 13.25 Injunctions.
(a) Whenever it is determined that a 

person has engaged, or is about to 
engage, in any act or practice consti
tuting a violation of the Federal Avi
ation Act of 1958, or any regulation or 
order issued under it for which the 
FAA exercises enforcement responsi
bility, or, with respect to the transpor
tation or shipment by air of any haz
ardous materials, in any act or prac
tice constituting a violation of the 
Hazardous Materials Transportation 
Act, or any regulation or order issued 
under it for which the FAA exercises 
enforcement responsibility, the Chief 
Counsel, the Assistant Chief Counsel 
for Regulations and Enforcement, the 
Regional Counsel concerned, or the 
Aeronautical Center Counsel may re
quest the Attorney General, or his del
egate, to bring an action in the appro
priate United States District Court for 
such relief as is necessary or appropri
ate, including mandatory or prohibi
tive injunctive relief, interim equitable 
relief, and punitive damages, as pro
vided by Section 1007 of the Federal 
Aviation Act of 1958 (49 U.S.C. 1487) 
and Section 111(a) of the Hazardous 
Materials Transportation Act (49 
U.S.C. 1810).

(b) Whenever ft is determined that 
there is substantial likelihood that 
death, serious illness, or severe person
al injury, will result from the trans
portation by air of a particular hazard
ous material before an order of com
pliance proceeding, or other adminis
trative hearing or formal proceeding 
to abate the rude of the harm can be 
completed, the Chief Counsel, the As
sistant Chief Counsel for Regulations 
and Enforcement, or the Regional 
Counsel concerned may bring, or re
quest the Attorney General to bring, 
an action in the appropriate United 
States District Court for an order sus
pending or restricting the transporta
tion by air of the hazardous material 
or for such other order as is necessary 
to eliminate or ameliorate the immi
nent hazard, as provided by Section 
111(b) of the Hazardous Materials 
Transportation Act (49 U.S.C. 1810).
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5. By amending Subpart D by revis
ing the heading to read as follows:
Subpart D—- Rules of Practice for FAA 

Hearings

* ♦ * * *

6. By revising § 13.31 to read as fol
lows:

§ 13.31 Applicability.
This subpart applies to proceedings 

in which a hearing has been requested 
in accordance with §§ 13.16(d)(3), 
13.16(e), 13.19(c)(5), 13.75(a)(2),
13.75(b), or 13.81(e).

7. By revising § 13.35 to read as fol
lows:

§ 13.35 Request for hearing.
(a) A  request for hearing must be 

made in writing to the Office of the 
Hearing Officers, Federal Aviation Ad
ministraron, 800 Independence 
Avenue SW., Washington, D.C. 20591. 
It must describe briefly the action pro
posed by the FAA, and must contain a 
statement that a hearing is requested. 
A copy of the request for hearing and 
a copy of the answer required by para
graph (b) of this section must be 
served on the official who issued the 
notice of proposed action.

(b) An answer to the notice of pro
posed action must be filed with the re
quest for hearing. All allegations in 
the notice not specifically denied in 
the answer are deemed admitted.

(c) Within 15 days after service upon 
him of the copy of the request for 
hearing, the official who issued the 
notice of proposed action forwards a 
copy of that notice, which serves as 
the Complaint, to the Office of the 
Hearing Officers.

8. By revising § 13.37 (d) and (k) to 
read as follows:

§ 13.37 Hearing Officer’s powers.

* • • • *

(d) Adopt procedures for the submis
sion of evidence in written form.

* * * * *

(k) Issue decisions, make findings of 
fact, make assessments, and issue 
orders, as appropriate.

§ 13.41 [Reserved]
9. By revoking and reserving § 13.41.
10. By revising § 13.43 to read as fol

lows:

§ 13.43 Service and filing o f pleadings, 
motions, and documents.

(a) Copies of all pleadings, motions, 
and documents filed with the Office of 
the Hearing Officers must be served 
upon all parties to the proceeding by 
the person filing them.

(b) Service may be made by personal 
delivery or by mail.
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(c) A certificate of service shall ac
company all documents when they are 
tendered for. filing and shall consist of 
a certificate of personal delivery or a 
certificate of mailing, executed by the 
person making the personal delivery 
or mailing the document.

(d) Whenever proof of service by 
mail is made, the date of mailing or 
the date as shown on the postmark 
shall be the date of service, and where 
personal service is made, the date of 
personal delivery shall be the date of 
service.

(e) The date of filing is the date the 
document is actually received.

11. By adding a new § 13.44 to read 
as follows:

§ 13.44 Computation of time and exten
sion of time.

(a) In computing any period of time 
prescribed or allowed by this subpart, 
the date of the act, event, default, 
notice or order after which the desig
nated period of time begins to run is 
not to be included in the computation. 
The last day of the period so comput
ed is to be included unless it is a Satur
day, Sunday, or legal holiday for the 
FAA, in which event the period runs 
until the end of the next day which is 
neither a Saturday, Sunday nor a legal 
holiday.

(b) Upon written request filed with 
the Office of the Hearing Officers and 
served upon all parties, and for good 
cause shown, a Hearing Officer may 
grant an extension of time to file any 
documents specified in this subpart.

12. By revising § 13.47 to read as fol
lows:

§ 13.47 Withdrawal of notice or request 
for hearing.

At any time before the hearing, the 
FAA counsel may withdraw the notice 
of proposed action, and the party re
questing the hearing may withdraw 
his request for hearing.

13. By amending § 13.49 by deleting 
the word “certificate” from paragraph 
(a), and by revoking and reserving 
paragraph (b).

§ 13.49 Motions.

* * * * *

(b) [Reserved.]

* * * * *

14. By revising § 13.55 to read as fol
lows:

§ 13.55 Notice of hearing.
The Hearing Officer shall set a rea

sonable date, time, and place for the 
hearing, and shall give the parties ade
quate notice thereof and of the nature 
of the hearing. Due regard shall be 
given to the convenience of the parties 
with respect to the place of the hear
ing.

15. By amending § 13.57 by adding a 
new paragraph (d) to read as follows:

§ 13.57 Subpoenas and witness fees.

* * * * *

(d) Notwithstanding the provisions 
of paragraph (c) of this section, the 
FAA pays the witness fees and mileage 
if the Hearing Officer who issued the 
subpoena determines, on the basis of a 
written request and good cause shown, 
that—

(1) The presence of the witness will 
materially advance the proceeding; 
and

(2) The party at whose instance the 
witness is subpoenaed would suffer a 
serious hardship if required to pay the 
witness fees and mileage.

§ 13.59 [Amended]
16. By amending § 13.59 by deleting 

the second and third sentences of 
paragraph (a). V

17. By amendirig § 13.67 by revising 
the heading to read as follows:

§ 13.67 Final order of Hearing Officer in 
certificate of aircraft registration pro
ceedings.

* * * * *

18. By adding a new Subpart E to 
read as follows:

Subpart E— Orders of Compliance Under the 
Hazardous Transportation Act

Sec.
13.71 Applicability.
13.73 Notice of proposed order of compli

ance.
13.75 Reply or request for hearing.
13.77 Consent order of compliance.
13.79 Hearing.
13.81 Order of immediate compliance.
13.83 Appeal.
13.85 Filing, service, and computation of 

time:
13.87 Extension of time.

A u t h o r it y : Secs. 109, 110, 111, hazardous 
Materials Transportation Act (49 U.S.C. 
1808, 1809, 1810); sec. 302(f), 303(d), 313(a), 
1007, Federal Aviation Act of 1958 (49 
U.S.C. 1343(f), 1344(d), 1354(a), 1487); sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); §1.47, Regulations of the 
Office of the Secretary of Transportation 
(49 CFR 1.47).

Subpart E— Orders of Compliance 
Under the Hazardous Materials 
Transportation Act

§ 13.71 Applicability.
Whenever the Chief Counsel, the 

Assistant Chief Counsel for Regula
tions and Enforcement, or the Region
al Counsel concerned has reason to be
lieve that a person is engaging in the 
transportation or shipment by air of 
hazardous materials in violation of the 
Hazardous Materials Transportation 
Act, or any regulation or order issued

under it for which the FAA exercises 
enforcement responsibility, and the 
circumstances do not require the issu
ance of an order of immediate compli
ance, he may conduct proceedings pur
suant to section 109 of that Act (49 
U.S.C. 1808) to determine the nature 
and extent of the violation, and may 
thereafter issue an order directing 
compliance.

§ 13.73 Notice of proposed order of com
pliance.

A compliance order proceeding com
mences when the Chief Counsel, the 
Assistant Chief Counsel for Regula
tions and Enforcement, or the Region
al Counsel concerned sends the alleged 
violator a notice of proposed order of 
compliance advising him of the 
charges and setting forth the remedial 
action sought in the form of a pro
posed order of compliance.

§ 13.75 Reply or request for hearing.
(a) Within 30 days after service upon 

him of a notice of proposed order of 
compliance, the alleged violator may—

(1) File a reply in writing with the 
official who issued the notice; or

(2> Request a hearing in accordance 
with Subpart D of this part.

(b) I f a reply is filed, as to any 
charges not dismissed or not subject to 
a consent order of compliance, the al
leged violator may, within 10 days 
after receipt of notice that the remain
ing charges are not dismissed, request 
a hearing in accordance with Subpart 
D of this part.

(c) A reply must—
(1) Respond to each factual allega

tion and state whether it is admitted 
or denied; and

(2) Set forth any affirmative de
fenses and include a statement of the 
form and nature of proof by which 
those defenses are to be established.

(d) I f  it is necessary to respond to an 
amendment to the notice, the reply 
may be amended within 15 days after 
service of the amended notice.

(e) I f  the alleged violator elects not 
to contest one or more factual allega
tions, he shall so state in the reply. In 
the reply the alleged violator may pro
pose an appropriate order for issuance 
or propose the negotiation of a con
sent order.

( f )  Failure of the alleged violator to 
file a reply or request a hearing within 
the period provided in paragraph (a) 
of this section constitutes—

( 1 )  A waiver of his right to appeal 
and contest the allegations, and to a 
hearing; and

(2) Authorizes the official who 
issued the notice to find the facts to 
be as alleged in the notice and to issue 
an appropriate order directing compli
ance, without further notice or pro
ceedings.

§ 13.77 Consent order of compliance.
(a) At any time before the issuance 

of an order of compliance, the official
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who issued the notice and the alleged 
violator may agree to dispose of the 
case by the issuance of a consent order 
of compliance by the official.

(b) A proposal for a consent order 
submitted to the official who issued 
the notice under ths section must in
clude—

(1 )  A proposed order of compliance;
(2) An admission of all jurisdictional 

facts;
(3) An express waiver of right to fur

ther procedural steps and of all rights 
to judicial review;

(4) An incorporation by reference'of 
the notice and an acknowledgment 
that the notice may be used to con
strue the terms of the order of compli
ance; and

(5) I f the issuance of a consent order 
has been agreed upon after the filing 
of a request for hearing in accordance 
with Subpart D of this part, the pro
posal for a consent order shall include 
a request to be filed with the Hearing 
Officer withdrawing the request for a 
hearing and requesting that the case 
be dismissed.

§13.79 Hearing.
I f  an alleged violator requests a 

hearing in accordance with § 13.75, the 
procedure of Subpart D of this part 
applies. At the close of the hearing, 
the Hearing Officer, on the record or 
subsequently in writing, sets forth his 
findings and conclusion and the rea
sons therefor, and either—

(a) Dismisses the notice of proposed 
order of compliance; or

(b) Issues an order of compliance.

§ 13.81 Order of imiftediate compliance.
(a) Notwithstanding §§ 13.73 through 

13.79, the Chief Counsel, the Assistant 
Chief Counsel for Regulations and En
forcement, or the Regional Counsel 
concerned may issue an order of imme
diate compliance, which is effective 
upon issuance, if he finds that—

(1) There is strong probability that a 
violation is occurring or is about to 
occur;

(2) The violation poses a substantial 
risk to health or to safety of life or 
property; and

(3) The public interest requires the 
avoidance or amelioration of that risk 
through immediate compliance and 
waiver of the procedures afforded 
under §§ 13.73 through 13.79.

(b) An order of immediate compli
ance is served promptly upon the 
person against whom the order is 
issued by telephone or telegram, and a 
written statement of the relevant facts 
and the legal basis for the order, in
cluding the findings required by para
graph (a) of this section, is served 
promptly by personal service or by 
mail.

(c) The official who issued the order 
of immediate compliance may rescind 
or suspend the order if it appears that
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the criteria set forth in paragraph (a) 
of this section are no longer satisfied, 
and, when appropriate, may issue a 
notice of proposed order of compliance 
under § 13.73 in lieu thereof.

(d) I f  at any time in the course of a 
proceeding commenced in accordance 
with § 13.73 the criteria set forth in 
paragraph (a) of this section are satis
fied, the official who issued the notice 
may issue an order of immediate com
pliance, even if the period for filing a 
reply or requesting a hearing specified 
in § 13.75 has not expired.

(e) Within 3 days after the service 
upon him of an order of immediate 
compliance, the alleged violator may 
request a hearing in accordance with 
Subpart D of this part and the proce
dure in that subpart will apply except 
that—

( 1 ) The case will be heard within fif
teen days after the date of the order 
of immediate compliance unless the al
leged violator requests a later date;

(2) The order will serve as the com
plaint; and

(3) The Hearing Officer shall issue 
his decision and order dismissing, re
versing, modifying, or affirming the 
order of immediate compliance on the 
record at the close of the hearing.

( f ) The filing of a request for hear
ing in accordance with paragraph (e) 
of this section does not stay the effec
tiveness of an order of immediate com
pliance.

(g) At any time after an order of im
mediate compliance has become effec
tive, the official who issued the order 
may request the Attorney General, or 
his delegate, to bring an action for ap
propriate relief in accordance with 
§ 13.25.

§ 13.83 Appeal
(a) Any person against whom an 

order of compliance has been issued 
by a Hearing Officer or the official 
who issued the notice of proposed 
order of compliance may appeal from 
the order of the Hearing Officer by 
filing a notice of appeal with the Ad
ministrator within 20 days after the 
date of issuance of the order.

(b) Any person against whom an 
order of immediate compliance has 
been issued in accordance with § 13.81 
or the official who issued the order of 
immediate compliance may appeal 
from the order of the Hearing Officer 
by filing a notice of appeal with the 
Administrator within three days after 
the date of issuance of the order by 
the Hearing Officer.

(c) Unless the Administrator ex
pressly so provides, the filing of a 
notice of appeal does not stay the ef
fectiveness of an order of immediate 
compliance.

(d) I f  a notice of appeal is not filed 
from the order of compliance issued 
by a Hearing Officer, such order is the 
final agency order of compliance.
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(e) Any person filing an appeal au
thorized by paragraph (a) of this sec
tion shall file an appeal brief with the 
Administrator within 40 days after the 
date of the issuance of the order, and 
serve a copy on the other party. Any 
reply brief must be filed within 20 
days after service of the appeal brief. 
A  copy of the reply brief must be 
served on the appellant.

(f ) Any person filing an appeal au
thorized by paragraph (b) of this sec
tion shall file an appeal brief with the 
Administrator with the notice of 
appeal and serve a copy on the other 
party. Any reply brief must be filed 
within 3 days after receipt of the 
appeal brief. A copy of the reply brief 
must be served on the appellant.

(g) On appeal the Administrator re
views the available record of the pro
ceeding, and issues an order dismiss
ing, reversing, modifying, or affirming 
the order of compliance or the order 
of immediate compliance. The Admin
istrator’s order includes the reasons 
for his action.

(h) In cases involving an order of im
mediate complianace, the Administra
tor’s order on appeal is issued within 
10 days after the filing of the notice of 
appeal.

§ 13.85 Filing, service and computation of 
time.

Filing and service of documents 
under this subpart shall be accom
plished in accordance with § 13.43, 
except service of orders of immediate 
compliance under § 13.81(b); and the 
periods of time specified in this sub
part shall be computed in accordance 
with § 13.44.

§ 13.87 Extension of time.
(a) The official who issued the 

notice of proposed order of compli
ance, for good cuase shown, may grant 
an extension of time to file any docu
ment specified in this subpart, except 
documents to be filed with the Admin
istrator.

(b) Extensions of time to file docu
ments with the Administrator may be 
granted by the Administrator upon 
written request, served upon all par
ties, and for good cause shown.
(Secs. 109, 110, and 111, Hazardous Materi
als Transportation Act (49 UJ5.C. 1808,1809, 
and 1810); sec. 302(f), 303(d), 313(a), and 
1007, Federal Aviation Act of 1958 (49 
U.S.C. 1343(f), 1344(d). 1354(a), and 1487); 
sec. 6(c) Department of Transportation Act 
(49 U.S.C. 1655(c)); and § 1.47, Regulations 
of the Office of the Secretary of Transpor
tation (49 CFR 1.47).)

N o te .—The Federal Aviation Administra
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an economic impact state
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107.
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Issued in Washington, D.C., on Feb
ruary 28,1978.

Langhorne Bond, 
Administrator. 

[FR Doc. 78-6447 Filed 3-10-78; 8:45 am]

[4910-13]
[Docket No. 15594; Arndts. 25-43 and 91- 

148]

PART 25— AIRWORTHINESS STAND
ARDS: TRANSPORT CATEGORY 
AIRPLANES

PART 91— GENERAL OPERATING 
AND FLIGHT RULES

Transport Category Airplanes— Pitot 
Heat Indication Systems

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This amendment adds re
quirements for the installation of a 
pitot heat indication system for the 
type certification of transport catego
ry airplanes having flight instrument 
pitot heating systems and for the in
stallation, within 3 years, of a pitot 
heat indication system in all transport 
category airplanes equipped with 
flight instrument pitot heating sys
tems. The amendment is based on ser
vice experience that indicates that 
pitot heat indication systems are 
needed in transport category airplanes 
having flight instrument pitot heating 
systems to provide greater assurance 
that incidents and accidents, caused 
by pilot reliance on faulty flight data 
instrumentation indications resulting 
from ice blockage of pitot ports, do not 
occur.
EFFECTIVE DATE: April 12,1978.
FOR FURTHER INFORMATION 
CONTACT:

Raymond E. Ramakis, Regulatory 
Projects Branch, Safety Regulations 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue SW., Wash
ington, D.C. 20591; telephone 202- 
755-8716. *

SUPPLEMENTARY INFORMATION:

Background and D iscussion of 
Comments

This amendment is based on a notice 
of proposed rulemaking (Notice 76-12) 
published in the Federal Register on 
April 22, 1976, (41 FR 16827). Except 
as discussed herein, the reasons for 
this amendment are the same as those 
contained in Notice 76-12.

Interested persons have been afford
ed an opportunity to participate in the 
making of this amendment and due 
consideration has been given to all
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matter presented. A number of sub
stantive changes and changes of an 
editorial and clarifying nature have 
been made to the proposed rule based 
upon the relevant comments received 
and upon further review within the 
FAA. The significant public comments 
and noneditorial changes to the pro
posed rule are discussed below.

The majority of the comments re
ceived in response to Notice 76-12 
were opposed to the proposed require
ment for a pitot heat indication 
system. These commentators asserted 
that a properly trained pilot following 
proper checklist procedures would not 
leave the pitot heat switch turned off, 
when it should be on, that such a pilot 
would be able to recognize incorrect 
flight data caused by an inoperative 
pitot heating element and resultant 
pitot tube ice accumulation, and that, 
after recognition such a pilot would 
use other flight deck instrumentation 
to continue safe flight. These com
mentators recommended that the FAA 
encourage pilot professionalism and 
the use of proper checklist procedures 
instead of requiring the addition of an 
unnecessary and costly indicator to 
the already too numerous indicators, 
both visual and aural, that are in
stalled on the flight deck. While the 
FAA agrees with the need for proper 
training and the use of proper flight 
deck checklist procedures, experience 
indicates that human error is likely to 
continue to occur and that With re
spect to pitot heating systems this 
could and has led to disastrous results. 
The addition of a pitot heat indication 
system while not guaranteeing against 
human error will provide additional 
assurance that pilots will become 
aware as early as possible of potential
ly dangerous situations. Considering 
the benefits expected and the relative
ly limited cost involved in the installa
tion of a pitot heat indication system, 
the FAA believes the requirement to 
be warranted.

A number of commentators suggest
ed the proposal be revised to permit 
the use of alternate indicating sys
tems. Among the alternatives suggest
ed were pitot heat element failure 
warning indicators, ammeters to mea
sure current in pitot heat elements, 
and indicators to warn of ice accuinu- 
lation at the pitot ports. In addition to 
being beyond the scope of Notice 76-* 
12, the FAA does not believe any of 
these suggested alternate systems to 
be equivalent to the system proposed 
with respect to certain necessary char
acteristics. These alternates either 
provide no effective indication of 
whether the pitot heating system is 
switched on, provide a display that can 
be easily misinterpreted or overlooked 
by a flight crew, or provide an indica
tion at a time after flight instrumenta
tion indications have been adversely 
affected.

Several commentators pointed out 
that warning lights, which are usually 
red in color, are used only to provide 
an indication to the flight crew that a 
very serious situation exists that re
quires immediate corrective action. 
The commentators contended, and the 
FAA agrees, that the existence of an 
inoperative pitot heating system is not 
such a situation. Based on these com
ments, proposed § 25.1326(a) has been 
revised to change the required color of 
the indication light to amber, a color 
used to alert the flight crew of a less 
serious situation. In addition, proposed 
§§ 25.1326 and 91.50 have been revised 
to redesignate the name of the re
quired system as a "pitot heat indica
tion system”.

As an alternative to requiring an in
dication for an inoperative pitot heat
ing system, one commentator suggest
ed that high reliability pitot heating 
elements could be required. The FAA 
does not agree. The reliability of pitot 
heating elements has not reached a 
level that would, for the reasons previ
ously discussed, negate the need for an 
indication system.

A  large number of commentators 
argued that the proposal was not con
sistent with the design of modem 
transport category airplanes that have 
master caution lights and annunciator 
panel displays and that the proposal 
should be revised to allow the incor
poration of the pitot heat indication 
system into the existing displays. In 
this connection, the commentators 
stated that the proposed requirement, 
contained in § 25.1326(b), that the in
dicator be adjacent to the pilot in com
mand airspeed indicator, and the pro
posed requirement, contained in 
§ 25.1326(d), that the indicating light 
not be extinguishable when a pitot 
heating element is inoperative, could 
not be met with the existing master 
caution light and annunciator panel 
display. In addition, with respect to 
proposed § 25.1326(d), one commenta
tor argued that an unnecessary bat
tery drain would result from the pro
posal that could be hazardous during 
power-out conditions.' The FAA agrees 
that the required pitot heat indication 
system should be allowed to be a part 
of the master caution light and annun
ciator panel display. This type of dis
play is extremely effective because of 
its central location and the ease with 
which it can be checked by the flight 
crew. Accordingly, proposed §§25.1326 
(b) and (d) have been deleted. In addi
tion, consistent with these changes, 
proposed § 25.1326 has been revised to 
provide that the required indication 
must be to a flight crewmember in
stead of the pilot. These changes also 
respond to a comment that the pro
posal went too far in dictating design.

One commentator questioned the re
quirement of proposed § 25.1326(c) 
which refers to pitot heating system
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switch positions. The commentator 
pointed out that on many airplanes 
the pitot heating system activates 
automatically and there exists no 
“switch.”  Based on this comment, the 
proposal has been revised to more 
clearly cover automatic switches.

One commentator pointed out that 
some airplanes have several pitot heat
ing elements and questioned whether 
under proposed §25.1326 an indicator 
would be required for each of these. 
As proposed the pitot heat indication 
system was required to provide an in
dication of an inoperative pitot heat
ing system. Based on this comment, 
proposed § 25.1326(c) (§ 25.1326(b) as 
adopted) has been revised to make it 
clear that the indication is required ir
respective of which pitot heating ele
ment is inoperative. Another commen
tator argued that the pitot heat indi
cation system should indicate to the 
pilot which pitot heating element is 
inoperative. The FAA does not agree 
with this comment. Once the pilot is 
aware that there is an inoperative 
pitot heating element, the pilot can 
utilize other available instrumentation 
to determine which, if any, flight in
struments are accurate and take ap
propriate action. Therefore, separate 
pitot heat indications are not neces
sary.

Based on several comments proposed 
§ 25.1326(e) has been deleted. That 
provision is adequately covered under 
§ 25.1301.

Several commentators objected to 
the provision contained in proposed 
§ 91.50 that would require the installa
tion of pitot heat indication systems in 
all transport category airplanes within 
3 years. These commentators argued 
that service experience did not justify 
the adoption of the rule and that if 
the rule were to be adopted it should 
only apply to air carriers, air taxis, 
and commercial operators, or only to 
newly manufactured airplanes. The 
FAA disagrees. Contrary to the claims 
of the commentators, service experi
ence justifies the adoption of the rule. 
At least one accident and a number of 
incidents have been reported that 
might have been-avoided if a pitot 
heat indication system were installed, 
and the FAA believes that accidents 
and incidents will be avoided in the 
future by the adoption of this amend
ment. With respect to the operations 
involved, the FAA is unaware of any 
data or information to indicate that 
air carriers, air taxis, or commercial 
operators are any more susceptible 
than general aviation operators to the 
problems at which this amendment is 
directed. Moreover, due to the relative 
inexpense of the required indication 
system, the FAA does not believe re
stricting the retrofit rule to certain 
transport category airplanes is justi
fied when the safety benefits are con
sidered.

RULES AND REGULATIONS

One commentator argued that 5 
years would be necessary to install the 
pitot heat indication systems under 
proposed §91.50. Another commenta
tor stated that the 3 years provided in 
the proposal was too lengthy a period 
of time. In this connection, sufficient 
time is needed for the production, pro
curement, and installation of the re
quired indication system. The FAA be
lieves the 3 years proposed is a realis
tic time for accomplishing these tasks. 
However, the FAA recognizes that 
conditions beyond the control of an 
operator can occur to' delay compli
ance with the rule. This could be the 
case even though a good faith effort 
was made by an operator to comply. 
Because of this, the proposal has been 
revised to provide, under appropriate 
circumstances, for a limited extension 
of the compliance date in accordance 
with a schedule acceptable to the 
FAA.

Many commentators objected to pro
posed §§ 91.50 (b) and (c) which would 
have required the termination of a 
flight at the nearest suitable airfield if 
a pitot heating system became inoper
ative during flight and would have 
only permitted flights to a base for 
repair if the actual or forecasted free 
air temperature was above 32 degrees 
F. These commentators argued that 
the proposal could create other haz
ards by requiring landings at unfamil
iar airports and that the altitudes per
mitted for flights to repair bases 
under the 32 degree F. temperature 
criteria were unrealistically low. The 
FAA agrees with these comments. A 
pilot made aware of a malfunctioning 
pitot heating system would be able to 
safely continue operations in accor
dance with procedures with which 
pilots are aware. These procedures are 
contained in airplane flight manuals 
and minimum equipment lists. More
over, many transport category air
planes are equipped with dual pitot 
and flight Instrumentation systems 
and angle of attack indicators to assist 
the pilot in safely operating an air
craft with a malfunctioning pitot heat
ing system. Accordingly, proposed 
§§ 91.50 (b) and (c) have been deleted.

One commentator suggested that a 
pitot heat indication system should be 
required in each aircraft approved for 
operations under instrument flight 
rules (IFR). The FAA does not agree. 
In addition to the comment being 
beyond, the scope of the notice, the 
FAA does not believe the benefits to 
be expected from the commentator’s 
suggestion justify its adoption.

The FAA has determined, based on 
an evaluation of the expected benefits 
and other impacts on the public and 
private sectors, that the adoption of 
this amendment will result in greater 
assurance that pilots of transport cate
gory airplanes will not be dangerously 
misled by faulty flight instrument in-
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dications caused by pitot tube ice accu
mulation. Based on service experience 
and other information available, it is 
estimated that over a 5 year period ap
proximately 140 lives may be saved by 
this amendment with the cost of 
equipment installation being between 
$500 and $700 for each of the approxi
mately 4,300 airplanes covered by the 
amendment.

Drafting Information

The principal authors of this docu
ment are Mr. Thomas Ryan, Flight 
Standards Service, and Mr. Samuel 
Podberesky, Office of the Chief Coun
sel.

The Amendment

Accordingly, parts 25 and 91 of the 
Federal Aviation Regulations (14 CFR 
parts 25 and 91) are amended effective 
April 12, 1978, as follows:

1. By adding a new §25.1326 to read 
as follows:

§ 25.1326 Pitot heat indication systems.
I f  a flight instrument pitot heating 

system -is installed, an indication 
system must be provided to indicate to 
the flight crew when that pitot heat
ing system is not ̂ operating. The indi
cation system must comply with the 
following requirements:

(a) The indication provided must in
corporate an amber light that is in 
clear view of a flight crewmember.

(b) The indication provided must be 
designed to alert the flight crew if 
either of the following conditions 
exist:

(1) The pitot heating system is 
switched “ off” .

(2) The pitot heating system is 
switched “on” and any pitot tube heat
ing element is inoperative.

2. By adding a new § 91.50 to read as 
follows:

§91.50 Transport category airplanes—  
Pitot heat indication systems.

(a) Except as provided in paragraph 
(b) of this section, after April 12, 1981, 
no person may operate a transport cat
egory airplane equipped with a flight 
instrument pitot heating system 
unless the airplane is also equipped 
with an operable pitot heat indication 
system that complies with §25.1326 of 
this chapter in effect on April 12, 
1978.

(b) An operator may obtain an ex
tension of the April 12, 198i, compli
ance date specified in paragraph (a) of 
this section, but not beyond April 12, 
1983, from the Director, Flight Stan
dards Service if the operator:

(1) Shows that, due to circumstances 
beyond its control, it cannot comply 
by the specified compliance date; and

(2) Submits, by the specified compli
ance date, a schedule for compliance, 
acceptable to the Director, indicating
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that compliance will be achieved at 
the earliest practicable date.
(Secs. 313(a), 601, 603, 604, Federal Aviation 
Act of 1958 (49 U.S.C. 1354(a), 1421, 1423, 
1424); sec. 6(c), Department of Transporta
tion Act (49 U.S.C.1655(c)).)

N o t e .—The FAA has determined that this 
document does not contain a major proposal 
requiring preparation of an Economic 
Impact Statement under Executive Order 
11821, as amended by Executive Order 
11949, and OMH Circular A-107.

Issued in Washington, D.C., on 
March 6,1978.

Langhorne Bond, 
Administrator. 

[FR Doc. 78-6460 Filed 3-10-78; 8:45 am]

[4910-13]
[Docket No. 78-SO-14; Arndt. 39-3153]

PART 39— AIRWORTHINESS 
DIRECTIVES

Teledyne Continental Motors Models 
TSIO-520-J and TSIO-520-N En
gines

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY: the nature of this Air
worthiness Directive (AJD.) is to re
quire repetitive inspection, adjust
ment, and/or replacement, if neces
sary, of the left-hand and right-hand 
engine induction system elbows on the 
intake manifolds. The intended effect 
of this A.D. is to prevent loss of engine 
power. Instances have occurred in
flight in which the flexible elbow sep
arated from the induction manifold 
which resulted in total or partial loss 
of engine power. Elbow ruptures have 
also caused loss of engine power or 
engine roughness.
DATES: Effective Date: March 14, 
1978. Compliance Date: Prior to accu
mulation of next 25 hours time in ser
vice and thereafter at each 100 hours 
time in service.
ADDRESSES: Copies of Teledyne 
Continental Motors (TCM) Service 
Bulletin M78-5 may be obtained from 
Teledyne Continental Motors, Aircraft 
Products Division, P.O. Box 90, 
Mobile, Ala. 36601. Copies of TCM 
Service Bulletin M78-5 are maintained 
in the A.D. Docket File and may be ex
amined in Room 264, Federal Aviation 
Administration, Southern Region, 
3400 Whipple Street, East Point, Ga. 
30344.
FOR FURTHER INFORMATION 
CONTACT:

H. D. Roe, ASO-214, Propulsion Sec
tion, Engineering and Manufactur
ing Branch, Southern Region, P.O. 
Box 20636, Atlanta, Ga. 30320, tele
phone 404-763-7435.

RULES AND REGULATIONS

SUPPLEMENTARY INFORMATION: 
There have been reports of engine in
duction system flexible elbow ruptur
ing and separation on Teledyne Conti
nental Motors (TCM) Models TSIO- 
520-J, TSIO-520-N and on Riley Sup
plemental Type Certificate (STC) No. 
SE1908SW (TCM) TSIO-520-K modi
fied engines.

Elbow separation or rupture caused 
by excessive relative motion between 
the engine and airframe can produce 
improper fuel air mixtures to the 
engine which can cause partial or total 
loss of engine power.

Since these conditions are likely to 
exist or develop in other airplanes 
using this part, a condition exists that 
requires immediate adoption of this 
regulation. It is found that notice and 
public procedure hereon are impracti
cable and good cause exists for making 
this amendment effective in less than 
30 days.

Drafting Information

The principal authors of this docu
ment are H. D. Roe, Flight Standards 
Division, and Eddie L. Thomas, Office 
of the Regional Counsel.

Adoption of Amendment

Accordingly, pursuant to the author
ity delegated to me by the Administra
tor, §39.13 of the Federal Aviation 
Regulations (14 CFR 39.13) is amend
ed by adding the following new Air
worthiness Directive:
T e le d y n e  C o n t in e n t a l  M o to r s . Applies to 

Model TSIO-520-J and TSIO-520-N en
gines installed in, but not limited to, 
Cessna Models 340-A, 414 and Model 340 
as modified by STC’s SA1881SW or 
SA186NW.

Compliance: Prior to the accumulation of 
25 hours time in service after the effective 
date of this A.D. and thereafter at intervals 
not to exceed 100 hours time in service.

To prevent engine malfunction or stop
page accomplish the following: Inspect left 
and right TCM flexible elbows, TCM Part 
No. 635930, for proper installation, structur
al condition and clamp tightness as follows:

(1) Inspect TCM Part No. 635930 for rup
tures or cracks, particularly in the convolut
ed areas. Inspect for wall porosity, indica
tion of leakage or broken fibers. If these 
conditions are found to exist, replace with 
serviceable parts.

(2) Inspect the elbow installation for full 
engagement over intake manifold and inter
cooler nipple beads with the hose clamps 
properly located behind nipple beads.

(3) Check torque on left and right flexible 
intake manifold clamps (Cessna Part No. 
U84-270-SH) and intercooler clamps 
(Cessna Part No. U84-260-SH) for 45 to 50 
inch pounds. On aircraft which use TCM  
clamps (Part No. 631972) at these joints, 
check for torque of 25 to 30 inch pounds. On 
Riley conversions which use Riley P/N 
631972 clamps on these joints, check for 30- 
35 inch pounds.

(4) Alternate methods of compliance may 
be acceptable if approved by the Chief, En
gineering and Manufacturing Branch, Fed
eral Aviation Administration, Southern 
Region, Atlanta, Ga.

(5) Appropriate log book entries must be 
made in accordance with FAR 43.9.

This amendment becomes effective 
March 14, 1978.
(Secs. 313(a), 601, 603, Federal Aviation Act 
of 1958, as amended (49 U.S.C. 1354(a), 1421, 
1423); sec. 6(c), Department of Transporta
tion Act (49 U.S.C. 1655(c), and 14 CFR 
11.89.)

N o te .—The Federal Aviation Administra
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107.

Issued in East Point, Ga», February 
28,1978.

G eorge R. LaCaille, 
Acting Director, 
Southern Region.

[FR  Doc. 78-6450 Filed 3-10-78; 8:45 am]

[1505-03]

[Airspace Docket No. 78-EA-8]

PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE
PORTING POINTS

Alteration of Terminal Control Area;
New York, N.Y.

Correction
In FR Doc. 78-5322 appearing at 

page 8507 in the issue for Thursday, 
March 2, 1978, in the third column of 
page 8507, in the 12th line of the de
scription of Area A, the number “349°” 
should have read “340°”» Also, in the 
second line of the description of Area 
B, the number “ 340°” should have 
read “349°”.

[3510-25]
Title 15— Commerce and Foreign 

Trade

CHAPTER III— INDUSTRY AND TRADE 
ADMINISTRATION, DEPARTMENT 
OF COMMERCE

PART 371— GENERAL LICENSES

Increased Value for Gift Parcels
AGENCY: Office of Export Adminis
tration, Bureau of Trade Regulation, 
U.S. Department of Commerce.
ACTION: Final rule.
SUMMARY: The dollar-value limita
tion placed on the combined total do
mestic retail value of commodities in
cluded in a gift parcel shipped under 
General License G IFT is increased
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from $100 to $200. The Export Admin
istration Regulations currently impose 
a $100 limitation on the combined 
total domestic retail value of all com
modities included in each gift parcel 
shipped under the provisions of Gen
eral License GIFT. Because this $100 
limitation was established over 20 
years ago and inflation has significant
ly reduced the purchasing power of 
that amount in the intervening years, 
the Regulations are amended to in
crease the limit from $100 to $200.
EFFECTIVE DATE: March 6,1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Charles C. Swanson, Director, 
Operations Division, Office of 
Export Administration, U.S. Depart
ment of Commerce, Washington, 
D.C. 20230, 202-377-4196.
Accordingly, Part 371 of the Export 

Administration Regulations (15 CFR 
Part 371) is amended by revising 
§ 371.18(b)(2) as follows:

§ 371.18 General license GIFT shipments 
of gift parcels.

* * * * *
(b) * * *
(1 )* * *
(2) Dollar-value limitations. The 

combined total domestic retail value of 
all commodities included in a gift 
parcel shall not exceed $200.

* * * * *

S ta n ley  J. M arcuss, 
Deputy Assistant Secretary 

fo r Trade Regulation. 
[FR Doc. 78-6484 Filed 3-10-78; 8:45 am]

[4310-31]

Title 30— Mineral Resources

CHAPTER II— GEOLOGICAL SURVEY, 
DEPARTMENT OF THE INTERIOR

PART 231— OPERATING REGULA
TIONS FOR EXPLORATION, DEVEL
OPMENT, AND PRODUCTION

Basis for Royalty Computation, 
Issuance of General Mining Orders

AGENCY: Geological Survey, Interior. 
ACTION: Final rule.
SUMMARY: This rule clarifies the 
basis for computation of royalty pay
ments due for the ore and mineral 
products governed by this part. The 
currently employed method of compu
tation of royalty payments is based on 
“ the highest and best obtainable 
market price.” On April 29, 1976, the 
Secretary of the Interior approved 
clarification of the method of compu-

RULES AND REGULATIONS

tation as being based on the contract 
price established in a bona fide trans
action between independent parties.

This regulation also authorizes the 
Area Mining Supervisor to issue Gen
eral Mining Orders that would imple
ment, in specific geographical areas, 
the general regulations that are appli
cable to exploration and mining oper
ations under Federal mineral leases or 
permits for minerals (except coal, oil, 
and gas) covering Federal and Indian 
lands.
EFFECTIVE DATE: April 12, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Andrew V. Bailey, Chief, Branch 
of Mining Operations, Conservation 
Division, U.S. Geological Survey, 
Reston, Va. 22092.

SUPPLEMENTARY INFORMATION: 
Proposed rules to amend 30 CFR Part 
231 were published in the F ederal 
R egister on December 10, 1976 (41 FR 
54003). At the close of the comment 
period, comments had been received 
from three commentera. An extension 
of the comment period and clarifica
tion of the proposed language were re
quested.

The purpose of these regulations is 
to clarify the method of computation 
of royalty payments for the ore and 
mineral products governed by this 
part, and to authorize issuance of 
General Mining Orders.

The currently employed method of 
computation of royalty payments is 
based on “ the highest and best obtain
able market price.” On April 29, 1976, 
the Secretary of the Interior approved 
clarification of the method of compu
tation as being based on the contract 
price established in a bona fide j~.ra.ns- 
action between independent parties.

This regulation also authorizes the 
Area Mining Supervisor to issue Gén
éral Mining Orders that would imple
ment, in specific geographical areas, 
the general regulations contained in 
30 CFR Part 231 that are applicable to 
exploration and mining operations 
under Federal mineral leases or per
mits for minerals (except coal; oil, and 
gas) covering Federal and Indian 
lands.

The principal author of this rule- 
making is Donal F. Ziehl, Branch of 
Mining Operations, U.S. Geological 
Survey, 703-860-7506.

It is hereby determined that this 
rulemaking is not a major Federal 
action significantly affecting the qual
ity of the human environment and 
that no detailed statement pursuant to 
section 102(2X0 of the National Envi
ronmental Policy Act of 1969, 42 
U.S.C. 4332(2X0 is required.

N ote.—The Department of the Interior 
has determined this document does not con
tain a major proposal requiring preparation 
of an Economic Impact Statement under
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Executive Order 11821 and OMB Circular 
A-107.

Dated: March 6,1978.
C harles L. E dd y , 

Acting Assistant 
Secretary o f the Interior.

Pursuant to the authority of the 
Secretary of the Interior contained in 
the Mineral Leasing Act of February 
25, 1920, as amended and supplement
ed (30 U.S.C. 181-287), the Mineral 
Leasing Act for Acquired Lands (30 
U.S.C. 351-359), section 402, Reorgani
zation Plan No. 3 of 1946 (60 Stat. 
1099), and various statutes relating to 
mining operations on Indian Lands, 30 
CFR 231.2(j), 231.3(c), and 231.61 are 
amended to read as follows:

§ 231.2 Definitions.

* * * * *

(j) General Mining Order means a 
formal numbered order issued in a ru
lemaking procedure by the Mining Su
pervisor, with the prior approval of 
the Chief, Conservation Division 
which implements the regulations in 
this Part and applies to mining and re
lated operations in a specified geo
graphic area.

§ 231.3 Responsibilities.

* * * * *
(c) * * *
(9) Implementation o f regulations. 

Issue General Mining Orders and 
other orders, make determinations, 
and grant consents and approvals as 
necessary to implement or assure com
pliance with the regulations in this 
Part. Any oral orders, approvals, or 
consents shall be promptly confirmed 
in writing.

§ 231.61 Value basis for royalty computa
tion.

(a) The gross value for royalty pur
poses shall be the sale or contract unit 
price times the number of units sold, 
provided, however, That where the 
Mining Supervisor determines:

(1) That a contract of sale or other 
business arrangement between the 
lessee and a purchaser of some or all 
of the commodities produced from the 
lease is not a bona fide transaction be
tween independent parties because it 
is based in whole or in part upon con
siderations other than the value of the 
commodities, or (2) That no bona fide 
sales price is received for some or all 
of such commodities because the 
lessee is consuming them, the Mining 
Supervisor shall determine their gross 
Yalue, taking into account: (i) All 
prices received by the lessee in all 
bona fide transactions, (ii) Prices paid 
for commodities of like quality pro
duced from the same general area, and 
(iii) Such other relevant factors as the
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Mining Supervisor may deem appro
priate; and provided further, That in a 
situation where an estimated value is 
used, the Mining Supervisor shall re
quire the payment of such additional 
royalties, or allow such credits or re
funds as may be necessary to adjust 
royalty payment to reflect the actual 
gross value.

(b) The lessee is required to certify 
that the values reported for royalty 
purposes are bona fide sales not in
volving considerations other than the 
sale of the mineral, and he may be re
quired by the Mining Supervisor to 
supply supporting information.

[FR  Doc. 78-6504 Piled 3-10-78; 8:45 am]

[4910-14]
Title 33— Navigation and Navigable 

Waters

CHAPTER I— COAST GUARD, DE
PARTMENT OF TRANSPORTATION

[CGD5-78-02R]

PART 165— SAFETY ZONES

Establishment of Safety Zone in Vi
cinity of Cove Point, Maryland, 
Chesapeake Bay

AGENCY: Coast Guard, DOT. 
ACTION: Pinal rule.
SUMMARY: This amendment to the 
Coast Guard’s Safety Zone Regula
tions establishes the waters of Chesa
peake Bay in the vicinity of the Co
lumbia LNG Corporation, Cove Point 
Terminal as a safety zone. The Gener
al Regulations contained in 33 CFR
165.20 apply: All vessels and vehicles 
are prohibited from entering this 
safety zone without expressed authori
zation of Captain of the Port Balti
more, Md.
EFFECTIVE DATE: This is effective 
upon the arrival of the El Paso Sona
trach in the vicinity of the Columbia 
LNG Corporation terminal on or 
about 14 March 1978 and terminates 
upon the departure of the El Paso 
Sonatrach on or about 22 March 1978.
FOR FURTHER INFORMATION 
CONTACT:

LCDR Randolph DeKroney, Marine 
Safety Office, U.S. Custom House, 
Baltimore, Md. 21202, 301-752-3573.

SUPLEMENT AR Y  INFORMATION: 
The establishment of this safety zone 
is authorized by Title 33 CFR Part
165.10 and is issued by the Captain of 
the Port, Baltimore, Md. for this 
reason. Issuance of a notice of pro
posed rule making is impractical due 
to the limited time before the arrival 
of the El Paso Sonatrach.
DRAFTING INFORMATION: The 
principal persons involves in the draft-
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ing of this rule are LCDR R. DeK
roney, Cove Point Project Officer, and 
Capt. K. B. Schumacher, Captain of 
the Port, Baltimore, Md.

In consideration of the above. Part 
165 of Title 33 of Code of Federal Reg
ulations is amended to read as follows:

§ 165.513 Cove Point, Chesapeake Bay, 
Maryland.

The waters and waterfront facilities 
located within the following boundary 
constitute a gaiety zone: A line begin
ning at a point Vi mile NW of the end 
of the North pier of the Columbia 
LNG facility at Cove Point, Md, locat
ed at 38°24'43" N latitude 76°23'32" W 
longitude; thence 056° T  to a point 
2,800 yards offshore at 38°24'59" lati
tude, 76°3'01” W longitude; thence 1468 
T  to point located 2,300 yards offshore 
at 38°23'52" N latitude, 76°22'02" W 
longitude; thence 236° T  to point Vi 
mile SE of the end of the South pier 
of the Columbia LNG Facility at Cove 
Point, Md., located at 38°23'39" N lati
tude, 76°22'35" W longitude; thence 
northwesterly to the point of origin.
(86 Stat. 427 (33 U.S.C. 1224)); (46 CFR 
1.46(nX4).)

Dated: March 3,1978.
K. B. Schumacher, 

Captain, U.S. Coast Guard Cap
tain o f the Port, Baltimore, 
Md.

[FR  d o c . 78-6476 Filed 3-10-78; 8:45 am ]

[6560-01]
Title 40— Protection of Environment

CHAPTER I— ENVIRONMENTAL 
PROTECTION AGENCY

SUBCHAPTER B— GRANTS AND OTHER 
FEDERAL ASSISTANCE

[FRL 866-2]

PART 33— SUBAGREEMENTS

Minimum Standards for Procurement 
Under EPA Grants

AGENCY: Environmental Protection 
Agency.
ACTION: Interim rule.
SUMMARY: Interim subagreement 
regulations were promulgated by the 
Environmental Protection Agency on 
February 8, 1977 (42 FR 8089) with an 
effective date of March 31, 1977, 
which was subsequently extended to 
March 1, 1978 (42 FR 53600). This doc
ument again changes the effective 
date to permit further agency evalua
tion.
EFFECTIVE DATE: October 1,1978.
FOR FURTHER INFORMATION 
CONTACT:

Alexander J. Greene, Director,

Grants Administration Division 
(PM-216), Environmental Protection 
Agency, Washington, D.C. 20460, 
202-755-0850.
Interim subagreement regulations 

were promulgated by the Environmen
tal Protection Agency on February 8, 
1977 (42 FR 8089) with an effective 
date of March 31, 1977, which was sub
sequently extended to March 1, 1978 
(42 FR 53600). By this action, the ef
fective date is changed as follows: 

Effective date: These interim Part 33 
subagreement regulations shall 
become effective on October 1, 1978, 
and shall govern all procurement ac
tions under grants awarded on or after 
that date. Procurement actions taken 
under grants awarded prior to October 
1, 1978, are subject to these regula
tions if the grant (1) includes a special 
condition requiring compliance with 
40 CFR Part 33, or (2) is a section 208 
FWPCA grant.

Dated: March 5,1978.
W illiam Drayton, 

Assistant Administrator 
fo r Planning and Management. 

[FR Doc. 78-6578 Filed 3-10-78; 8:45 am]

[6320-24]
Title 41— Public Contracts and 

Property Management Regulations

CHAPTER 101— FEDERAL PROPERTY 
MANAGEMENT REGULATIONS 
[FPMR Temp. Reg. A -ll,  Supp. 5]

FEDERAL TRAVEL REGULATIONS

Temporary Regulations
Cross Reference: For the text of a 

document published by the General 
Services Administration on the subject 
of Federal travel regulations, see FR 
Doc. 78-6599 appearing in the Notices 
section of this issue under the heading 
“ General Services Administration” .

[6712-01]
Title 47— Telecommunication

CHAPTER I— FEDERAL 
COMMUNICATIONS COMMISSION

PART 1— PRACTICE AND PROCEDURE

Requests for Waivers
AGENCY: Federal Communications 
Commission.
ACTION: Editorial change in rule.
SUMMARY: (i) Deletion of
§ 1.953(b)(2) of the Commission’s Rules 
to remove the incorrect implication 
therein that the Chief, Safety and 
Special Radio Services Bureau, does
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not have authority with respect to 
waivers of over 180 days duration. 
This editorial action brings the rule 
into consistency with Commission 
action of January 15, 1975 (40 FR 
4423) which gave him such authority 
in amending Part 0. (ii) There is a 
need to eliminate the editorial inconsi- 
tency between Parts 0 and 1 of the 
Commission’s rules, (iii) The intended 
effect is to eliminate any confusion 
that might be caused by the inconsis
tency.

EFFECTIVE DATE: March 15.1978.

ADDRESSES: Federal Communica
tions Commission, Washington, D.C. 
20554.

FOR FURTHER INFORMATION 
CONTACT:

Newton B. Jaslow, Federal Commu
nications Commission, telephone
number: 202-632-7511.

Adopted: March 1,1978.

Released: March 3,1978.

Order in the matter of editorial dele
tion of §1.953(bX2) of Part 1 of the 
Commission’s rules and regulations 
concerning requests for waivers.

1. On January 15, 1975, the Commis
sion simplified its rules concerning del
egations of authority to the Chief, 
Safety and Special Radio Services 
Bureau (the Chief) and broadened 
those delegations (50 FCC 2d 727, 40 
FR 4423). The new delegations were 
spelled out in §§0.331 and 0.332 of the 
rules. At that time, § 1.953(b)(2) re
flected the fact that, prior to the 
broadening, the Chief had not been 
delegated authority with reference to 
certain waivers of over 180 days dura
tion. On January 15th, as part of the 
broadening, that authority was dele
gated to him. As a result, § 1.953(b)(2) 
should have been deleted. However, 
because of an oversight this was not 
done then but is being done now by 
this action. The deletion of this sec
tion does not in any way change the 
authority of the Chief.

2. The purpose of this Order is to 
rectify an editorial oversight.

3. Because this amendment is edito
rial in nature, the prior notice and ef
fective date provisions of 4 U.S.C. 553 
do not apply.

4. Authority for the amendment 
adopted herein is contained in 
§ 0.231(d) of the Commission’s rules 
and regulations and Sections 4(i) and 
5(d) of the Communications Act of 
1934, as amended.

5. Accordingly, it  is ordered, That, 
effective March 15, 1978 Part 1 of the 
Commission’s rules and regulations is 
amended as set forth below.

RULES AND REGULATIONS

(Secs. 4, 5, 303, 48 Stat. as amended, 1066, 
1068, 1082; (47 U.S.C. 154, 155, 303).)

Federal Communications 
Commission,

R ichard D. L ichtwardt, 
Executive Director.

Part 1 of Chapter I of Title 47 of the 
Code of Federal Regulations is amend
ed as follows:

§ 1.953 [Amended]
In § 1.953(b), subparagraph (2) is de

leted.
£FR Doc. 78-6409 Filed 3-10-78; 8:45 am)

[6712-01]
[Docket No. 20337; RM-2296]

PART 73— RADIO BROADCAST 
SERVICES

FM Broadcast Station in Sparta, Ga.
AGENCY: Federal Communications 
Commission.
ACTION: Memorandum opinion and 
order.
SUMMARY: Action taken herein sub
stitutes FM Channel 249A at Sparta, 
Ga., for Channel 244A which had been 
assigned earlier. Channel 244A is 
short-spaced to a co-channel assign
ment at Wrens, Ga., and the Commis
sion ended this short-spacing problem 
by making the substitution on its own 
motion.
EFFECTIVE DATE: April 17,1978.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION 
CONTACT:

Jonathan David, Broadcast Bureau, 
202-632-7792.

SUPPLEMENTARY INFORMATION:

Memorandum Opinion  and Order-  
Proceeding Terminated

Adopted: March 3,1978.
Released: March 7,1978.

In the matter of amendment of 
§ 73.202(b), Table o f Assignments, FM 
Broadcast Stations. (Baxley, Sanders- 
ville, and Sparta, Ga.), Docket No. 
20337, RM-2296.

1. The Commission has before it the 
Report and Order in this proceeding 
adopted under delegated authority on 
January 30,1978.1

2. Because of information coming to 
the Commission’s attention after 
adoption of the Report and Order, it is 
necessary to reconsider that action on 
our own motion.

‘The text of the Report and Order was 
published in the F ederal R e g iste r  on Feb
ruary 3, 1978, 43 FR 4611.

10343
3. This proceeding* assigned FM 

Channel 233 to Baxley, Ga., and Chan
nel 244A to Sparta, Ga.3 Earlier, in an
other proceeding, the Commission had 
assigned Channel 244A to Wrens, Ga., 
but the Commission overlooked this 
fact when it assigned Channel 244A to 
Sparta. This is a problem since the dis
tance between the two Channel 244A 
assignments is less than the rules re
quire. To deal with this situation it is 
necessary to assign a different channel 
to Sparta. Channel 249A is available 
for assignment to Sparta, where it can 
be used consistent with all applicable 
spacing requirements. While we could 
simply delete the Sparta channel for 
which no interest has yet been shown, 
we think it appropriate to continue to 
have a channel available for use there. 
For that reason, we shall substitute 
channels rather than just delete the 
current short-spaced assignment.

4. Accordingly, pursuant to author
ity contained in Sections 4(i), 5(d)(1), 
303 (g) and (r), and 307(b) of the Com
munications Act of 1934, as amended. 
It  is ordered, That effective April 17, 
1978, the FM Table of Assignments 
(§ 73.202(b) of the Commission’s rules) 
is amended as regards to Sparta, Ga., 
as follows:

City and Channel No.
Sparta, Ga.; 249A

5. It  is further ordered, That this 
proceeding is terminated.
(Secs. 4, 303, 307, 48 Stat., as amended, 1066, 
1082, 1083 (47 U.S.C. 154, 303, 307).)

Federal Communications 
Commission,

W allace E. Johnson,
Chief, Broadcast Bureau.

[FR  Doc. 78-6405 Filed 3-10-78; 8:45 am)

[6712-01]
[Docket No. 20863; RM-2624; FCC 78-157)

PART 73— RADIO BROADCAST 
SERVICES

FM Broadcast Station in Rome, New 
York; Changes Made in Table of 

Assignments
AGENCY: Federal Communications 
Commission.
ACTION: Report and order.
SUMMARY: FCC assigns Class B 
Channel 273 to Rome, N.Y. This

“This proceeding and the related one in 
Docket No. 19551, dealt with a group of in
terrelated proposals involving a series of 
channel changes, one of which was designed 
to accommodate an assignment to Atlanta. 
Once a decision had been made not to assign 
an additional channel to Atlanta, the Com
mission went ahead with the other assign
ments mentioned. *

“This was a substitution for the channel 
originally assigned to Sparta.
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action brings a second FM and third 
fulltime radio station to Rome and re
sults from a petition filed by Promedia 
Communications, Inc.
EFFECTIVE DATE: April 14, 1978.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION 
CONTACT:

Freda Lippert Thyden, Broadcast
Bureau, 202-632-7792.

SUPPLEMENTAL INFORMATION:
Report and Order—Proceeding 

Terminated

Adopted: February 28,1978.
Released: March 7,1978.
In the matter of amendment of 

§ 73.202(b), Table o f Assignments, FM 
Broadcast Stations. (Rome, N.Y.), 
Docket No. 20863, RM-2624.

1. The Commission has before it a 
memorandum opinion and order and 
further notice of proposed rulemak
ing, adopted in this proceeding on Oc
tober 27, 1977, 42 FR 58189. That doc
ument denied an application for 
review of an earlier memorandum 
opinion and order (adopted on March 
2, 1977, 42 FR 13140) denying a peti
tion submitted by Promedia Communi
cations, Inc. (“Promedia” ),1 seeking to 
assign Class B FM Channel 273- to 
either Rome or Utica, N.Y.

2. Since no interest was expressed in 
the Utica assignment, and Utica’s pop
ulation of 91,611 did not appear to 
warrant a fifth assignment,* Utica was 
not assigned the channel. In regard to 
Rome, which has one Class A FM sta
tion (WKAL-FM, licensed to Maurer 
Broadcasting, Inc.*) the proposed 
Class B assignment was denied based 
on petitioner’s failure to justify an ex
ception to the Commission’s general 
policy of avoiding intermixing classes 
of FM channels in the same communi
ty.4 Promedia then filed an Applica
tion for Review in which it indicated 
for the first time that if the licensee 
of Rome’s Class A Station W KAL de
sired to change frequencies, shifting to 
Channel 273, Promedia would accept 
an assignment on Channel 240A. Since 
this approach seemed to provide the 
basis for an exception to the intermix
ture policy, the Commission again pro
posed the assignment of Channel 273 
to Rome, New York. In effect, the case 
became the equivalent of the usual sit
uation where the Commission has per
mitted an exception because a party 
was willing to operate a Class A sta
tion in competition with Class B or C 
stations in the community.

1 Promedia is licensee of daytime-only AM  
Station W RNY at Rome, New York.

»All population information is from the 
1970 U.S. Census.

’Also the licensee of AM Station WKAL.
4 In addition to the matter of assigning a 

particular class of station to a community of

3. Filings were submitted by not only 
Station WKAL-FM and Promedia, * 
but also by Dean B. Edwards. The two 
latter submissions indicate an interest 
in the assignment of Channel 273 to 
Rome, as well as an intent to apply for 
the channel if assigned. Promedia reit
erates, however, that if WKAL-FM de
sires to change frequencies, shifting to 
Channel 273, it will accept assignment 
on the Class A channel (240A) present
ly allocated to Rome. However, 
WKAL-FM in its response clearly indi
cates that it is not interested in oper
ating a Class B station, and in fact 
contends that it cannot afford to do 
so. It also argues that Rome itself 
cannot support another fulltime 
broadcast facility, but the Commission 
has consistently held that such eco
nomic issues are best deferred for reso
lution at the application stage. At that 
point the Commission has the benefit 
of a hearing record with testimony 
subject to cross-examination. See In 
the Matter of Healdsburg, Calif., 52 
FCC 2d 244 (1975).

4. As noted by Dean B. Edwards, 
Rome is the second largest community 
in Oneida County, New York (pop. 
273,037). Rome's population of 50,148, 
clearly meets the criteria for a Class B 
assignment. In fact, under our popula
tion criteria it could warrant two to 
four such assignments. Rome now has 
only one FM station and two AM sta
tions, only one operating at night. It 
would benefit from a third fulltime fa
cility. Since the licensee of the Class A 
station (which also has an AM facility 
at Rome) has no desire for a Class B 
operation, there is no need to consider 
a possible modification of its license to 
specify the Class B channel. Accord
ingly, we may simply proceed to allo
cate Channel 273 to Rome, New York.

5. We note that to meet separation 
requirements with co-channel CBOF 
at Ottawa-Hull, Ontario, the transmit
ter site for Channel 273 must be locat
ed 18 kilometers (11 miles) south of 
Rome, which would also locate it 14.5 
kilometers (9 miles) west of Utica. Ca
nadian approval has been obtained for 
the assignment and use of this trans
mitter site.

6. Authority for the adoption of the 
amendment contained herein appears 
in sections 4(i), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended.

7. In view of the foregoing: I t  is or
dered, That effective April 14, 1978, 
§ 73.202(b) of the Commission’s rules, 
the FM Table of Assignments, with re
spect to Rome, New York, is amended 
to read as follows:

a given size, this policy has as one of its un
derlying purposes a system of assignments 
which makes it possible for all local stations 
to have the opportunity to obtain compara
ble facilities for service and competition.

«Promedia filed both comments and reply 
comments.

City—Rome, N.Ÿ., Channel No. 240A, 273.

8. It  is further ordered, That this 
proceeding is terminated.
(Secs. 4, 303, 307, 48 Stat., as amended, 1066, 
1082, 1083 (47 U.S.C. 154, 303, 307).)

Federal Communications 
Commission,

W illiam J. Tricarico,
Secretary.

[PR  Doc. 78-6406 Piled 3-10-78; 8:45 am]

[6712-01]
PART 81— STATIONS ON LAND IN 

THE MARITIME SERVICES AND  
ALASKA— PUBLIC FIXED STATIONS

[Docket No. 19544; RM-1838; FCC 78-114] 

PUBLIC COAST RADIOTELEGRAPH 
STATIONS

Order Staying Effectiveness of 
Memorandum Opinion and Order; 
Inquiry

AGENCY: Federal Communications 
Commission.
ACTION: Memorandum Opinion and 
Order for modification, clarification, 
and reconsideration of the Commis
sion’s prior order in this proceeding 
which was released on May 27,1976.
SUMMARY: Modifies and clarifies the 
Commission's Memorandum Opinion 
and Order in this proceeding, released 
on May 27, 1976, and considers appli
cations to close a number of public 
coast radiotelegraph stations located 
on the United States mainland. This 
action authorizes the closure of three 
public coast radiotelegraph stations, 
but denies authorization to close four 
others since the Commission is uncon
vinced that further closures at this 
time would not adversely affect the 
present or future public convenience 
or necessity.
DATES: Proceeding terminated Febru
ary 22,1978.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION 
CONTACT:

James L. Ball, International Pro
grams Staff, Common Carrier 
Bureau, 202-632-3214.

SUPPLEMENTARY INFORMATION: 
Notice of Proposed Rule Making, Gen
eral Docket No. 78-67, regarding inter; 
connection and upgrading of public 
coast radiotelegraph stations is pub
lished elsewhere in today’s Federal 
Register.

Memorandum Opinion and Order 

Adopted: February 22,1978.
Released: February 27,1978.
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Preliminary

In the matter o f inquiry into prob
lems of public coast radiotelegraph  
stations.

1. On May 27, 1976, the Commission 
released a Memorandum Opinion and 
Order, 59 F.C.C. 2d 613 (1976) (herein
after referred to as “Order” ), which 
set forth various findings, conclusions, 
and prescriptions following a compre
hensive review of common carrier ser
vices provided by public coast radiote
legraph (PCRT) stations.1 The 
‘‘Order” dealt with, inter alia: improv
ing PCRT services: applications to 
close certain licensed PCRT stations 
filed by ITT  World Communications, 
Inc. (ITT), RCA Global Communica
tions, Inc. (RCA), and TR T Telecom
munications Corp. (TRT); an applica
tion for a new PCRT station filed by 
Alpha B. Martin; an application for a 
developmental limited coast radiotele
graph station filed by J. Ray McDer
mott; and a petition for rule making 
(RM-1838) regarding radiotelegraph 
operating procedures filed by Steffan 
Sorenson.

2. Subsequent to the release of the 
“Order”:

(a) On June 18, 1976, TRT filed, with the 
Commission, an Application for Stay Pend
ing Judicial Review, seeking a stay of the ef
fectiveness of the “Order” insofar as it per
tains to TRT;1,1

(b) On June 28, 1976, RCA filed, with the 
Commission, a Request for Stay of certain 
portions of the “Order” and a separate Peti
tion for Partial Reconsideration and Modifi
cation of the “Order;”

(c) On July 1, 1976, Mobile Marine Radio, 
Inc. (MMR) filed, with the Commission, a 
Petition for Reconsideration and Clarifica
tion of the “Order” and requested, alterna
tively, certain relief by the grant of a rule 
waiver;

(d) On July 8, 1976, ITT filed, with the 
Commission, an Application for Stay Pend
ing Judicial Review, seeking a stay of the ef
fectiveness of the “Order.”*

3. Considering these petitions and 
applications, the Commission conclud-

1 Published at 41 PR 32317, August 2, 1976.
“ On June 7, 1976, TRT filed a Petition for 

Review of the Commission’s Order in the 
U.S. Court of Appeals for the District of Co
lumbia Circuit. On June 25, 1976, TRT peti
tioned the Court of Appeals for stay of the 
Commission’s Order pending completion of 
judicial review. The Court of Appeals has 
held the TRT filing in abeyance, pending 
Commission action regarding clarification, 
modification and reconsideration of the 
“Order.”

*On June 25, 1976, ITT filed a Petition for 
Review of the Commission’s Order in the 
U.S. Court of Appeals for the District of Co
lumbia Circuit. Thereafter, on June 30, 
1976, ITT filed a Motion to Intervene in the 
review proceedings previously instituted by 
TRT in the same Court (see footnote 1, 
supra). The Court of Appeals has held the 
filings in abeyance, pending Commission 
action regarding clarification, modification 
and reconsideration of the “Order.”
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ed that the intent of the “ Order” tv as 
subject to misinterpretation and that 
the public interest would be served by 
Commission review of the “Order” to 
determine whether clarification or 
modification of the “ Order” would be 
necessary and desirable. Consequently, 
on July 26, 1976, the Commission re
leased an Order, FCC 76-686, which 
stayed the effectiveness of the May 27, 
1976, “Order,” pending further action 
of the Commission.

4. The foregoing petitions and appli
cations raised the following significant 
issues:

(a) Our denial of the then pending closure 
applications, including the question of 
whether Commission action on the applica
tions was appropriately included in this pro
ceeding.

(b) Our authority to order the various 
PCRT licensees to interconnect their mes
sage delivery networks.

(c) Our requirements that the various 
PCRT licensees improve and upgrade the 
operation and facilities of all PCRT sta
tions; more particularly: (1) our authority to 
mandate such requirements and (2) the ap
plicability of such requirements to those 
stations for which closure applications were 
on file.

Additional issues raised by the forego
ing pleadings concern: (1) reinstate
ment of the transmitter type accep
tance requirements in paragraphs 27- 
30 of the “Order;” (2) operator staff
ing in paragraph 26 of the “ Order;” (3) 
the speed of service standard in para
graph 42(c) of the “ Order;” and, (4) 
authorization of a new PCRT station 
in Savannah, Ga.

Overview

5. This proceeding was initiated as 
an overall review of public coast radio
telegraph operations to provide a basis 
for long-term policy-making in this 
area. Our basic concern is in promot
ing the availability, so far as possible, 
of a rapid, reliable and efficient mari
time mobile service with adequate fa
cilities at reasonable charges.3 The 
record in this proceeding clearly dem
onstrates the overall unsatisfactory 
quality of services currently being ren
dered by PCRT stations licensed to 
the international record carriers 
(IRCs), RCA, ITT, and TRT/ We gen-

3 The purpose of the Communications Act 
is "to make available, so far as possible, to 
all the people of the United States, a rapid, 
efficient, Nation-wide, and world-wide wire 
and radio communication service with ade
quate facilities at reasonable charges,” 47 
U.S.C. 151(a).

4 RCA is the licensee of stations WCC  
(Chatham, Mass.), WSC (Tuckerton, N.J.), 
WOE (Lantana, Fla.), W PA (Port Arthur, 
Tex;), and KPH (San Francisco, Calif.). ITT  
is the licensee of stations WSL (Amagansett, 
Long Island, N.Y.), WSF (New York, N.Y.), 
KLC (Arcadia, Tex.), KOK (Los Angeles, 
Calif.), KFS (San Francisco, Calif.), and 
KLB (Seattle, Wash.). TRT is the licensee
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erally concluded in our “Order” that 
the procedures used by IRC coast sta
tions for the collection and delivery of 
traffic cause inefficient customer utili
zation of coast station facilities and 
result in unreasonable delays to ship 
stations in contacting coast stations 
for the exchange of traffic.5 None of 
the pleadings filed before the Commis
sion  ̂subsequent to our “Order” (see 
paragraph 2 above) specifically chal
lenge the findings upon which this 
general conclusion is based. Following 
a complete review of the entire record 
in this proceeding/ we are uncon
vinced that this conclusion should be 
altered.

6. However, we find that sustaining 
the overall quality of PCRT service 
even at its current level is not neces
sarily dependent on maintaining the 
number of PCRT stations now in oper
ation. We conclude for the reasons 
that follow that the immediate closure 
of certain PCRT stations will not ad
versely affect the present or future 
public convenience and necessity. Ac
cordingly, we are substantially modify
ing our “Order” with respect to the 
applications for closure. We are also 
modifying and changing the “Order,” 
with regard to other issues raised in 
the petitions and applications that 
have been filed. Additionally, we are 
releasing simultaneously with the in
stant Memorandum Opinion and 
Order a Notice of Proposed Rule 
Making (NPRM) (Docket No. 78-67) to 
consider whether mandatory intercon
nection and upgrading of PCRT sta
tion facilities should be imposed as 
part of an overall plan for the im
provement of coast station services.

PCRT Station Closures

APPLICATIONS ON FILE

7. At the beginning of this proceed
ing the Commission had on file five 
applications to close public coast ra
diotelegraph stations: RCA’s for sta
tion WOE (Lantana, Fla.); IT T ’s for 
stations WSF (New York, N.Y.), KLC 
(Arcadia, Tex.), and KFS (San Fran
cisco, Calif.); and the Maryland Port 
Administration’s (MPA) for station 
WMH (Baltimore, Md.). During the 
course of this proceeding MPA with
drew its application for closure of sta
tion WMH and TR T submitted an ap
plication for closure of station W AX 
(Hialeah, Fla.). Also during the course 
of this proceeding, RCA indicated that 
it planned to close stations WSC 
(Tuckerton, N.J.), and WPA (Port 
Arthur, Tex.), and ITT  indicated it in
tended to close stations KO K (Los An-

of stations W AX  (Hialeah, Fla.), and W NU  
(New Orleans, La.).

3 See Public Coast Radiotelegraph Sta
tions, 59 FCC 2d at 616 and 626 (1976).

* Including pleadings, applications, com
ments, and other filings subsequent to the 
“Order” and properly before the Commis
sion.
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geles, Calif.) and KLB (Seattle, 
Wash.); however, neither RCA nor 
ITT  filed proper applications for clo
sure of these latter stations prior to 
the Commission’s "Order” of May 27, 
1976.7 Subsequent to our “Order,” ITT  
did not file any further applications 
for PCRT station closure;. however, 
RCA filed an application (Pile No. W- 
P-D-88) for closure of stations, WSC, 
WOE, and WPA in December, 1976.» 
This application generated over eighty 
comments from users and other inter
ested parties. Under the circum
stances, we will treat RCA’s new appli
cation as an amendment to the closure 
application for station WOE already 
on file (T-D-17603) and as original clo
sure applications for stations WSC 
and WPA. All officially filed, and 
pending, closure applications for 
PCRT stations will be dealt with in 
the instant Memorandum Opinion and

’Paragraph 17 of the "Order” inaccurate
ly implied that RCA and ITT had officially 
filed closure applications for these stations. 
It appears that both licensees supported the 
third alternative presented in the Advanced 
Technology Systems, Inc. (ATS) study, (see 
paragraphs 14-16, infra), wherein all their 
stations would be closed except for each 
one’s major station on the Atlantic and Pa
cific coasts, but neither licensee filed an of
ficial application to that end prior to the 
“Order.” In November, 1974, the Commis
sion requested the carriers to submit com
ments regarding their proposed plans to up
grade and improve service and to indicate 
their affirmation of their closure applica
tions then on file. In its response dated Jan
uary 13, 1975, RCA proposed consolidation 
of its PCRT operations into stations WCC  
and KPH and the closure of stations WSC, 
WOE, and WPA, in conformance with ATS 
alternative Number 3. ITT’s response dated 
December 31, 1974, reaffirmed its position 
as stated in its filing dated April 26, 1974, 
wherein ITT stated: “We propose a consoli
dation of stations KLB (Seattle) and KOK  
(Los Angeles) with KPS (transmitting from 
Palo, Alto, Calif.; receiving at Lobitos, 
Calif.); the closure of WSP (New York City); 
the closure of KLC (Galveston); and the re
tention of WSL (New York). With respect to 
stations KFS, KOK, and KLB, upon a fa
vorable Commission decision in this docket, 
ITT intends to file appropriate applications 
to achieve the consolidated facility.” (foot
note omitted).

• In its Request for Stay, and Petition for 
Partial Reconsideration, RCA stated that 
the “Order” had dismissed its applications 
to close stations WSC, WPA, and WOE and 
that it would “refile” these applications to 
meet the requirements set forth in the 
“Order.” RCA’s “new application” stated 
that its previously filed applications had 
been dismissed by the Order and that: 
“RCA Globcom is hereby submitting a re
vised application for closure of these sta
tions in accordance with the Commission’s 
Order.” However, the only RCA closure ap
plication before the Commission on the re
lease of the “Order” was for station WOE. 
Additionally, it is noted that RCA’s “new 
application” and the comments thereto pro
vide updated information regarding closure 
of these three particular stations as well as 
PCRT stations in general.
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Order.» Appendix 2 of the "Order” 
will be modified to reflect the listing 
of PCRT stations, the appropriate 
status of any officially filed closure 
applications, and the stations remain
ing following the issuance of the in
stant Memorandum Opinion and 
Order.1»

CLOSURE DISPOSITION W IT H IN  THIS  
PROCEEDING

8. In their Applications for Stay 
Pending Judicial Review, ITT  and 
TR T  implicitly asserted that the dis
position of PCRT closure applications 
within the context of this Inquiry was 
improper.11 TR T explicitly asserted 
that the Commission violated the Ad
ministrative Procedure Act (5 U.S.C. 
551 et seq) by not holding a hearing in 
“adjudicating” TR T ’s closure applica
tion for station WAX.12 However, the 
original Notice of Inquiry in this pro
ceeding showed the PCRT closure ap
plications to be one of the integral 
bases for instituting the Inquiry,18 the 
Second Notice of Inquiry specifically 
stated that the PCRT closure applica
tions was one of the matters con
cerned with in this proceeding,14 and 
the comments and other filings herein 
generally indicated an understanding 
that disposition of the closure applica
tions were a part of this proceeding. 
Indeed, even TR T ’s Application for 
Stay shows TR T ’s similar understand
ing, where at page 31 thereof, TR T 
discusses what it was told regarding 
completing the record (in this proceed
ing) necessary for Commission action 
on its closure application. Further
more, not only were the participants 
in this proceeding aware that disposi
tion of the closure applications was a 
part of the proceeding, none of the ap
plicants for closure challenged this ap
proach, until now. Moreover, neither

•Paragraph 8-9, infra, discuss the propri
ety of disposing of these applications within 
the context of this Inquiry.

“ The modified Appendix 2 is attached 
hereto as Appendix 2.

“ In discussing the original Notice of In
quiry at page 5 of its Application for Stay, 
TRT stated: “Significantly, the Commission 
did not indicate then (nor later until the is
suance of the May 27, 1976, Order itself) 
that it intended to adjudicate closure appli
cations or to hold required hearings con
cerning the imposition of facilities improve
ments.” At page 4 of its Application for Stay 
ITT stated: “(The Notice of Inquiry) did 
not, however, indicate that the Commission 
intended to adjudicate closure applications 
or to hold required hearings concerning the 
imposition of facilities improvements.” (Em
phasis added.)

“ TRT’s Application for Stay, p. 33, foot
note**.

“ See Public Coast Radiotelegraph Sta
tions, 36 FCC 2d 260 (1972).

“ The Second Notice of Inquiry was re
leased on March 8, 1974, after TRT’s appli
cation to close station W AX  was filed on 
August 14,1973. See Public Coast Radiotele
graph Stations, 45 FCC 2d 786 (1974).

the Act nor the Rules prohibit the 
Commission from including the dispo
sition of the closure applications 
within this proceeding. Sections 4 (i) 
and (j) of the Act provide the Commis
sion with discretion in the conduct of 
its proceedings to carry out its func
tions. Due to the interrelationship of 
the overall Inquiry and the closure of 
PCRT stations, it is proper to include 
the disposition of such applications 
within the Inquiry and report the re
sults of both in the same document.

9. As for the necessity of a hearing 
to arrive at the disposition of any 
PCRT closure application, Section 
214(a) of the Act prescribes the stan
dard for discontinuance of service by a 
carrier. It provides that the carrier 
must obtain Commission certification 
that “neither the present nor future 
public convenience and necessity will 
be adversely affected” by discontinu
ance, reduction or impairment of ser
vice to a community, or part of a com
munity.15 However, the plain language 
of Section 214(a) does not provide that 
a hearing be held on applications for 
closure.18 Unlike Sections 201(a). and 
214(d) (see paragraph 84 infra), Sec
tion 214(a) does not have the key lan
guage “ after opportunity for hearing.” 
There is also no reference to a 
“ record” in Section 214(a), necessary 
to trigger the evidentiary require
ments of the Administrative Proce
dure Act.17 Moreover, proceedings on 
applications under Section 214(a) are 
not “Adjudications” and do not neces
sitate the holding of oral evidentiary 
hearings for their disposition.18 IT T ’s 
and TR T ’s unsupported classification 
of the Commission’s disposition of clo
sure applications as “adjudicating” 
those applications is not sufficient to 
place such proceedings in the category 
of those having a statutory require
ment for an oral evidentiary hearing. 
Consequently, TR T ’s mere assertion 
that the Commission violated the Ad
ministrative Procedure Act by not 
holding a hearing on its closure appli
cation is rejected. Furthermore, 
beyond the question of a statutorily 
mandated hearing, the issues regard
ing station closures raised in this pro
ceeding do not appear to be suscepti-

“ A community can be considered an eco
nomic “community” of users, such as ship 
stations licensees and ship owners and 
agents. See ITT World Communications 
Inc. v. New York Telephone Co., 381 F. Supp. 
113 at 121 (S.D.N.Y., 1974). _

“ Section 214(b) of the Act and § 1.764(b) 
of the Rules provide for a hearing at the 
behest of those persons enumerated therein. 
Section 1.764(b) also provides for a hearing 
at the discretion of the Commission. But, 
there is no statutory or rule requirement to 
hold a hearing on 214 closure applications 
other than these.

“ See Bell Telephone Co. of Penn v. FCC, 
503 F. 2d 1250 (3rd Cir. 1974).

“ Section 214 Certificates for CATV, 18 
FCC 2d 615 (1969).
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ble to proper resolution through the 
mechanism of an oral evidentiary 
hearing. Such resolution is more ap
propriate within the context of the 
Commission acting on submitted clo
sure applications, analyzing and utiliz
ing whatever additional data (perti
nent to the question of closure) that 
may be voluntarily submitted by par
ties participating in the proceeding or 
that may be requested by the Commis
sion itself. This approach has been 
used in this proceeding and all appli
cants for closure have had full oppor
tunity to participate herein. And, as 
stated previously, none of the appli
cants for closure challenged this ap
proach until now. Therefore, there is 
not only no statutory basis for an oral 
evidentiary hearing, the approach uti
lized in this proceeding appears to 
have adequately provided the appli
cants for closure a sufficient forum in 
which to present their data and argu
ments to justify requested station clo
sures. See, ATT  v. FCC, No. 77-4057 
(2d Cir. January 26,1978).

REASONS OFFERED FOR CLOSURE

10. In support of their applications 
for closure, the IRC’s generally assert 
that they are suffering financial loss 
from PCRT station operation. Addi
tionally, they maintain that redundan
cy of service (that is, availability of 
comparable service at other stations) 
and diminishing volume of message 
traffic justifies grant of their applica
tions. They also, allege that PCRT sta
tion traffic and revenues will be divert
ed in the future to maritime satellite 
communications systems (e.g. MARI- 
SAT). In sum, the IRC’s generally 
argue that the closure of certain alleg
edly unprofitable and inefficient sta
tions will promote the future economic 
viability of the PCRT industry.

LEGAL CONSIDERATIONS FOR CLOSURE OF 
STATIONS

11. As stated above, Section 214(a) 
establishes the basic statutory test to 
be applied by this Commission in con
sidering applications for discontinu
ance of common carrier service to a 
community—that “neither the present 
nor future public convenience and ne
cessity will be adversely affected” by 
the proposed action.1» The standard of 
the public convenience and necessity 
must be construed so as to secure the 
broad aims of the Communications

‘•The burden is on the carrier which 
wishes to discontinue a service to make the 
proper application for a certificate pursuant 
to Section 214(a). ITT World Communica
tions v. New York Telephone Co., supra at 
120. Part 63 of our rules sets forth the form 
and manner that such applications must be 
submitted to be accepted for filing and con
sidered by the Commission. 47 CFR 63 01- 
63.601.
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Act (footnote 3).20 It is clear that ap
plication of this standard presents the 
Commission with a delicate task of 
balancing the legitimate interests of 
both the carriers (and their investors) 
and the user community. In this re
spect, judicial decisions followed by 
the Interstate Commerce Commission 
in administering Section 1(18) of the 
Interstate Commerce Act (45 U.S.C. 
Section 1(18))”  can provide us guid
ance.”

12. Generally, a carrier cannot be 
compelled to continue operation at a 
loss or give up the salvage value of its 
properties without the just compensa
tion guaranteed by due process of 
law.”  The continued vitality of this 
general principle has been recognized 
by contemporary courts.*4 Although a 
carrier may devote its property to the 
use of the public, it does so on the ex
pectation that the public shall supply 
sufficient traffic on a reasonable rate 
basis to yield a fair return.”  The 
charter or license of a carrier does not 
obligate the carrier to irrevocably or

20 Western Union Division v. United 
States, 87 P. Supp. 324 at 335 (D.C.D.C., 
1947).

21 Section 1(18) of the Interstate Com
merce Act, from which Section 214(a) of the 
Communications Act is derived, provides, in 
part:

* * * no carrier by railroad subject to this 
chapter shall abandon all or any portion of 
a line of railroad, or operation thereof, 
unless or until there first have been ob
tained by the Commission a certificate that 
the present and future public convenience 
and necessity permit such abandonment.

22 We emphasize that this Commission is 
not required to adopt the rationale of ICC 
decisions in considering the disposition of 
Section 214(a) applications if those deci
sions were based on factors not relevant to 
the issues before this Commission. See 
Carter Mountain Transportation Corpora
tion v. F.C.C., 321 P. 2d 359 (1963), cert, 
denied 375 U.S. 951 (1963).

“ Brooks-Scanlon Co. v. Railroad Commis
sion, 251 U.S. 396 (1920); Bullock v. Florida 
ex. rel. Railroad Commission, 254 U.S. 513 
(1921); Railroad Commission v. Eastern 
TexasM.R. Co., 264 U.S. 79 (1924).

“ See Regional Rail Reorganisation Act 
cases, 419 U.S. 102 at 122 (1974); Lehigh & 
New England RY. Co. v: I.C.C., 540 P. 2d 71 
at 82-83 (1976); in re Central Railroad Co. of 
New Jersey, 485 P. 2d 206 at 213-124 (1973); 
in re Penn Central Transportation Co., 494 
P. 2d 270 at 278 (1974) cert, denied 414 U.S. 
1131 (1974); see also New York, N.H. & 
H.R.R., First Mortgage 4% Bondholders 
Committee v. United States, 289 P. Supp. 
418 at 440-441 (S.D.N.Y. 1968); in re New 
York, N.H. &  H.R.R., 304 P. Supp. 793 at 
802-804 (D. Conn. 1969); modified and af
firmed sub. nom. New Haven Inclusion 
cases, 399 U.S. 392 (1970); New York, N.H. & 
H.R.R. First Mortgage 4% Bondholders Com
mittee v. United States, 305 P. Supp. 1049 at 
1055 (S.D.N.Y. 1969), vacated on other 
grounds sub. nom. New Haven Inclusion 
cases, 399 U.S. 392 (1970).

“ See Railroad Commission v. Eastern 
Texas R.R. Co., supra, at 85.
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absolutely operate at a loss.26 A carrier 
may seek to discontinue its operation 
pursuant to applicable statute and 
obtain the salvage value of its proper
ties. However, the disposition of such a 
request by “an agency with substantial 
expertise” 27 such as this Commission 
may not involve consideration of only 
the claim of the carrier that it is sus
taining a loss. It requires that the 
ppblic needs be balanced against the 
financial burden that would be im
posed on the carrier by continued op
eration of its facilities. The benefits to 
a particular community or communi
ties of continued operation must be 
weighed against the burden that 
would be imposed upon commerce and 
the carrier.”  This is the essence of the 
“public necessity and convenience” 
test prescribed by Section 214(a). 
Indeed, the Commission has in the 
past weighed the potential incon- ven- 
ience to the using public against the 
financial effect on the carrier in con
sidering applications for discontinu
ance of service.”
FACTORS TO BE CONSIDERED IN  BALANCING 

INTERESTS

13. In ruling upon the closure appli
cations before us, we therefore must 
consider other factors in addition to 
claims that financial losses are being 
incurred by the provision of redun
dant services. We must determine 
whether alternative PCRT facilities 
will be available to the user communi
ty if station closures are allowed and 
whether the remaining facilities that 
are alternatively available to the user 
community are capable of handling 
the redistribution of traffic that will 
result. In addition we must consider 
whether there is a need for continued 
MF coverage (see paragraph 90 infra) 
in the localities of the PCRT stations 
for which closure applications are on 
file, and, if so, whether other stations 
are available to provide such coverage. 
Further, we must consider whether 
the need for maintaining a MF safety 
watch for the areas served by these 
stations will be fulfilled either by re
maining PCRT stations or the Coast 
Guard (see paragraph 92 infra). We 
will review each closure application 
before us in connection with both

“ See Bullock v. Florida ex. rel. Railroad 
Commission, supra, at 520, 521 citing 
Brooks-Scanlon Co. v. Railroad Commission 
of Louisiana, supra.

“ See Lehigh and New England Ry Co. v. 
I.C.C., supra, at 83 citing in re Central R.R. 
of New Jersey, supra, at 215.

“ Colorado v. United States, 271 U.S. 153 
(1926); Southern Railway Co. v. North Caro
lina, 376 U.S. 93, at 104-105 (1964).

"See Data Transmission Co., 60 FCC 2d 
958 (1976); The Western Union Telegraph 
Co., 37 FCC 2d 813 (1972); Hyperbolic Aero
nautical Navigation System, 31 FCC 2d 233 
(1972); RCA Communications, Inc., 2 FCC 
2d 274 (1966); Western Union International, 
Inc., 2 FCC 2d 184 (1965).
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these factors and the reasons offered 
by the applicants as justifying closure 
of PCRT stations. However, before ad
dressing each application individually, 
we will preliminarily address certain 
general areas relating to station clo
sures.

OVERALL CONFIGURATION OF PCRT 
INDUSTRY

14. Following the original Notice of 
Inquiry and comments submitted 
thereto, the Commission contracted 
with Advanced Technology Systems, 
Inc. (ATS) to provide an independent 
analysis of the problems facing the 
PCRT industry. The ATS study, sub
mitted in December, 1973,30 presented 
three alternative proposals regarding 
PCRT station closures: (1) closure of 
stations for which applications then 
on file (WSF, WOE, WAX, KLC, and 
KFS); (2) closure of stations WSF, 
WSC, WAX, WPA, KOK, and K LB; 
and (3) closure of stations WSF, WSC, 
WOE, WAX, WPA, KLC, KOK, and 
KLB.

15. This study has been extensively 
cited by the IRC’s in support of their 
applications for closure and attacked 
by users, operators, and other com- 
menters as being biased in favor of the 
IRC ’s. The IRC’s have indicated that 
they favor the third alternative, but as 
of the date of the “Order,” the appli
cations for closure filed by the carriers 
did not reflect such an alignment of 
PCRT stations (see paragraph 7 
supra). Moreover, while this Inquiry 
was intended to provide a basis for 
long-term policy making in the area of 
PCRT stations, with a possible final 
arrangement of stations included 
therein, the Second Notice of Inquiry 
in this proceeding made it clear that 
the three alternative station configu
rations presented in the ATS report 
were not the only ones to be exam
ined.81 The Second Notice of Inquiry 
also made clear that any final station 
arrangement would be based primarily 
on the quality and scope of the mari
time services to be rendered and would 
not be limited solely to cost-revenue 
considerations.

16. While all three applicants for 
closure (RCA, ITT  and TR T ) have 
stressed the closure recommendations 
of the ATS study, there are certain 
other recommendations in the study 
which the applicants have not ener
getically pursued, except in opposition 
thereto. The ATS study stated, inter 
alia, that the closing of stations 
should be conditional upon the re-

MIt is noted that the ATS study was com
pleted over four years ago and incorporated 
data mainly from the year 1972. See Final 
Report, the Public Coast Radio Telegraph 
Study by Advanced Technology Systems, 
Inc., December, 1973.

"See Public Coast Radiotelegraph Sta
tions, 45 FCC 2d 786 (1974).

structuring of the PCRT industry into 
common carrier network that would 
assure service to all maritime areas 
from remaining PCRT stations, that 
PCRT stations be required to comply 
with the standards (type acceptance) 
indentified in Docket 18577, that indis
criminate closure of PCRT stations 
without consequential benefits in the 
form of improved service is not in the 
best interests of the public, and that 
selected station closures, in consort 
with provisions for improved service 
from remaining stations, could have 
considerable merit.8* The applicants 
apparently prefer to ignore these rec
ommendations and emphasize only 
ATS’s recommendations for closure. 
We believe that, if the ATS report is 
to be given substantial weight, it must 
be considered in its entirety. And the 
ultimate configuration of the PCRT 
industry must be considered in the 
context of determining an overall plan 
for improvement of public coast sta
tion services (see paragraph 82 infra).

FINANCIAL V IABILITY  OF PCRT INDUSTRY

17. Along with its alternative closure 
proposals, and PCRT station facilities 
improvement recommendations, the 
ATS study also addressed the financial 
problems of the PCRT industry. It 
was found that if the financial infor
mation provided by the carriers were 
taken at face value, the industry was 
not financially viable. However, the 
study also found that if a more proper 
allocation of costs were to be made, 
the PCRT industry was indeed 
viable.88 Nonetheless, the study pro
ceeded to analyze various configura
tions of stations remaining after clo
sure to demonstrate a strengthening 
of the PCRT financial situation. Such 
analysis was primarily based on data 
for the year 1972, assumed a relatively 
constant traffic base to continue» but 
did not consider a possible increase in 
message tariff charges. Additionally, 
the ATS study pointed out that com
parison of the financial information 
from the carriers was extremely diffi
cult because of differences in cost allo
cations and revenue components be
tween the carriers.

18. In paragraphs 18 and 19 of our 
“Order” we pointed out that the fi
nancial information, especially in the 
areas of cost items, derived from sub
missions by the carriers and the ATS

“ The ATS study also concluded that 
there would be a continuing need for 
manual telegraphy in the foreseeable future 
and that promotion of satellite communica
tions services for ships at sea should not be 
allowed to become a deterrent to the im
provement in viability and services offered 
by terrestrial facilities (e.g. PCRT stations).

“ The ATS study raised the probability 
that many costs allocated to PCRT stations 
by the carriers were more properly allocable 
to other services (e.g. international fixed 
service) which share the same sites.

study contained wide variances from 
licensee to licensee. We also stated 
that the total of this information did 
not provide a basis upon which we 
could conclude that the carriers are 
“suffering severe economic loss” from 
operation of PCRT stations. Upon 
review, we conclude the financial in
formation currently on file for the 
various stations requesting closure is 
generally deficient because it: (1) is 
not uniformly up-to-date for all sta
tions; (2) is not uniformly broken- 
down as to cost allocations by the var
ious licensees; (3) is not uniformly re
ported by licensees (e.g. different 
items are reported as constituting rev
enue); and (4) does not present pro
jected traffic, revenues, or costs for in
dividual stations. We therefore adhere 
to our view in the “Order” that the 
present accounting procedures and 
forms used in the PCRT service de
serves more attention.

19. We also affirm the conclusion in 
our "Order” that the totality of the 
information supplied by the IRCs does 
not allow us to conclude that they are 
suffering, as a whole, “severe economic 
loss” from the operation of their coast 
stations. However, we do recognize 
that such conclusion is not an appro
priate standard, standing alone, by 
which to determine whether a station 
should be allowed to close or not. It is 
clear that this conclusion does not 
alone satisfy the requirement that the 
financial interests of the carriers be 
balanced against the needs of the user 
community in considering the closure 
applications before us. We generally

“ In this regard, we are directing the 
Common Carrier Bureau to submit recom
mendations and proposals concerning ac
counting procedures and financial reporting 
forms used in the PCRT service. These pro
posals may result in a Notice of Proposed 
Rule Making looking toward amendment of 
the requirements contained in §43.71 of the 
Rules (semi-annual reports of PCRT sta
tions) to require of each station additional 
information such as, inter alia: (1) further 
breakdown of traffic reported to reflect 
m anual telegraphy vs. teleprinter; (2) fur
ther breakdown of revenues to reflect 
m anual telegraph, teleprinter, landline rev
enue attributable to PCRT traffic, other 
traffic related revenues, and non-traffic rev
enues (e.g. land or equipment sales and 
rentals); (3) a breakdown of costs attribut
able to each type of traffic (especially labor 
costs) and costs of overall station operation 
during the reporting period; (4) a listing of 
capital expenditures and major repairs (in
cluding expense) made at each station 
during the reporting period; (5) a listing of 
all station personnel employed during the 
reporting period (by position and qualifica
tion); and (6) a projection of the next re
porting period for traffic, revenues, costs, 
and personnel. It may be determined that 
not all of the above information is needed 
on a recurring basis and that other types of 
additional information should be required. 
In any event, all information would be sub
ject to Commission audit pursuant to Sec
tion 220 of the Communications Act.
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agree with the carriers that we should 
not avoid individual consideration of 
the financial situation of each PCRT 
station for which closure is requested. 
We hasten to add that the deficiencies 
in the information before us, as noted 
above, may restrict our consideration 
of some closure applications. However, 
with this in mind, we will consider, in
sofar as practicable, the financial situ
ation of each PCRT station for which 
a closure application has been filed.»» 
Financial considerations as well as 
other relevant factors will be weighed 
in determining whether closure will 
adversely affect the public conve
nience and necessity at each station 
involved.»» In doing so, we will consider 
the tariff increases for PCRT charges 
made by the IRCs subsequent to our 
“Order.” »7

EFFECT OF MARISAT ON THE PCRT 
INDUSTRY

20. While other factors affecting 
consideration of PCRT station clo-

55 We acknowledge that there are many 
, unanswered questions raised by the com
ments (notably the unions representing the 
operators at the stations) which generally 
apply to overall PCRT operations by the 
IRCs, including: basis of cost allocations; 
rate of return; depreciation bases; etc. Lack
ing the precise information to adequately 
address these subjects within this proceed
ing, we will defer general consideration of 
these questions until such time as the im
provements and upgrading issues of Docket 
No. 78-67 are completed and we can obtain 
complete and up-to-date information from 
the carriers. However, we feel it appropriate 
at this time to point out one misconception 
stated by several commenters opposed to 
station closure: that depreciation is allowed 
as a business expense in order to generate 
funds for replacement of equipment. See, 
e.g. Comments of Communications Workers 
of America filed January 2, 1975. In actual
ity, depreciation is a business expense al
lowed for the recovery of the original in
vestment cost of capital equipment. Re
placement of that equipment is a matter of 
business judgment for the person or compa
ny involved. P. Garfield &  W. Lovejoy, 
Public Utility Economics, 94-114 (1964); see 
United Railways & Electric Co. v. West, 280 
U.S. 234 (1930); FPC  v. Hope Natural Gas 
Co., 320 U.S. 591 (1944); Treas. Reg. 
§ 1.167(a), Income Tax Reg. 510 (1977).

“ Although we are considering each clo
sure application individually, we emphasize 
that no application is being granted or 
denied because of the denial or grant of an
other application.

»^Throughout this proceeding, comments 
from those opposed to PCRT station clo
sures have questioned the IRCs not increas
ing their tariffs if they were really suffering 
financial problems. New tariff increases for 
message charges at PCRT station became 
effective in April and May of 1977 and rep
resent the first such increase since 1963. See 
Marine Telegraph Charges, 34 PCC 929, 
adopted May 15, 1963. Increased revenues 
from the latest tariff increase are only par
tially reflected in the first half of 1977 re
ports submitted pursuant to §43.71 of the 
rules.

sures (redundancy, diminished volume 
of traffic, redistribution of traffic, MF 
coverage, and safety) will be discussed 
in connection with the individual ap
plications for station closure, the ques
tion of future diversion of PCRT sta
tion traffic and revenue to maritime 
satellite communications systems is an 
overall matter. As emphasized in the 
ATS study, promotion of satellite com
munications services for ships at sea 
should not be allowed to be a deter
rent to the improvement in viability 
and services offered by terrestrial fa
cilities. Nonetheless, the IRCs have as
serted that substantial traffic and rev
enues would be diverted from their 
PCRT station operations and such 
would further justify present station 
closures. For example, in its letter 
dated January 13,1975, RCA stated:

RCA Globcom contends that closure of 
stations WSC, WOE and W PA is imperative 
at this time. Even with the proposed con
solidation, MARISAT operations will ad
versely effect traffic volumes and revenues 
at WCC and KPH. On information and 
belief, in the first year of MARISAT oper
ations, the adverse affect on high-frequency 
and medium frequency operating revenue 
will be 25 percent or higher.

However, the data from RCA’s re
ports submitted pursuant to § 43.71 of 
the Rules shows that for the first year 
of MARISAT operations (1976) RCA’s 
message revenues for all its stations 
only declined 3.11 percent, compared 
to the previous year (1975), and the 
message revenues for stations WCC 
and KPH only declined 1.35 percent 
and 12.69 percent respectively. Fur
thermore, based on RCA’s reported 
data for the first six months of 1977, 
the totality of RCA's stations show 
both an increase in words handled and 
revenues.»» Consequently, it does not 
appear from the information now 
before us that RCA's, or other IRC’s, 
PCRT stations have yet experienced 
significant traffic or revenue diver
sions as a result of MARISAT oper
ations. There has not been any infor
mation submitted which would estab
lish a firm basis, at this time, to expect 
substantial diversions in the immedi
ate future. Nevertheless, we recognize 
the need for evaluation of the effects 
that MARISAT and follow-on mari
time satellite systems may have on 
PCRT station operations. Therefore,

“ In its application to close stations WSC, 
WOE and WPA, filed in December, 1976, 
RCA asserted that it would become increas
ingly difficult to provide PCRT service at 
current rates if RCA were required to spend 
to meet equipment standards and allowance 
is made for anticipated diversions of rev
enues to MARISAT. However, RCA’s Sec
tion 43.71 data for the first six months of 
1977 show increases in messages, words, and 
revenues at the totality of its stations. 
Moreover, RCA’s latest projections, of 
course, do not consider the increased tariff 
charges that went into effect in the Spring 
of 1977 (see footnote 37).

we instruct the Chief, Common Carri
er Bureau to obtain from the M ARI
SAT carriers revenue and traffic infor
mation necessary for this purpose. 
Should significant diversions occur, re
sulting in substantial losses of overall 
traffic and revenues at PCRT stations, 
we will take appropriate action at that 
time.

CLOSURE APPLICATION FOR STATION W SF

21. On August 18, 1970, IT T  filed an 
application (File No. T-D-17509) to 
close PCRT station WSF located in 
New York, N.Y. WSF is a Class II-A  
PCRT station, authorized to provide 
radiotelegraph public correspondence 
on the medium frequencies 442 kHz 
(working) and 500 kHz (calling). WSF 
operational hours are 7 a.m. to 11 p.m. 
local time, Monday through Friday, 
but the station is closed on weekends. 
The normal area of operation for WSF 
is in and near the New York City 
harbor area. In 1968, the Commission 
granted IT T  the authority to remotely 
control WSF from its nearby station 
WSL, located on Long Island. WSL op
erates 24 hours a day, seven days a 
week, and provides radiotelegraph 
public correspondence service on the 
medium frequencies 418 kHz, 476 kHz 
and 500 kHz.

22. The traffic data submitted by 
IT T  shows that traffic (message and 
words) through WSF had dwindled to 
just a few messages per month at the 
time of the application for closure and 
that the cost of maintaining and oper
ating station WSF greatly exceeded 
the revenues produced through its op
eration. The record contains no evi
dence that the costs of maintaining 
and operating WSF have declined or 
that revenues attributable to WSF 
have increased since the application 
was filed. The application indicates an 
annual expense of approximately 
$14,000 just to maintain the remoted 
facilities and later submissions by ITT  
within this proceeding show an annual 
before tax loss of over $46,000 attrib
utable to WSF overall operation 
through 1973.»»

23. In its application for closure, IT T  
submitted data showing that its Long 
Island station (WSL) could adequately 
transmit and receive over the medium 
frequency service area of WSF. IT T ’s 
data concerning the amount of traffic 
(message and words) at WSF just 
before the closure application was 
filed indicates that such a diminutive 
volume could readily be absorbed at 
WSL. Indeed, it appears that the dwin
dling traffic at WSF has already been

“ ITT’s response dated December 8, 1972, 
to the'initial Notice of Inquiry in this pro
ceeding. The data in that response indicated 
that ITT had been losing substantial sums 
of moneys through its operation of WSF  
since 1966.
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picked up by WSL.40 The record does 
not reflect any correspondence from 
users or user groups concerning dis
content with the remote operation of 
WSP at WSL, lack of MF service in 
this area should WSF be closed, or any 
supported perception of increased 
traffic for station WSF. And, while 
the closure of WSF was opposed by 
the Communications Workers of 
America (CWA), the union represent
ing the ITT  radiotelegraph operators, 
the CWA did not challenge the conclu
sion of IT T  that WSF was annually 
losing substantial moneys and that 
WSF was essentially a redundant sta
tion.41

24. While ITT  did not specifically 
address the issue of 500 kHz safety 
coverage in its application to close 
WSF, we note that the 500 kHz safety 
coverage of WSL is essentially the 
same as that of WSF. Since IT T ’s data 
shows that WSL can adequately cover 
WSF’s medium frequency service area, 
WSL can also provide 500 kHz safety 
coverage over that area; 500 kHz 
safety coverage would also be available 
over this area by PCRT stations WMH 
and WCC42 as well as from U.S. Coast 
Guard Station NMF.43

25. From the above, we conclude 
that discontinuance of service at 
PCRT station WSF, located in New 
York, will have very little, if any, ap
preciable effect on public correspon
dence radiotelegraphy, or on 500 kHz 
safety coverage, in the service area of 
WSF. Redistribution of the few mes
sages per month to station WSL 
should not diminish the level of ser
vice provided by that station. We see 
no significant increases in costs to the 
users of WSF or in inconvenience to 
the public should WSF close. And, 
even with IT T ’s April 1977 tariff in
crease for charges at all its PCRT sta-

40 ITT’s response to the initial Notice of 
Inquiry and its semiannual reports pursuant 
to § 43.71 of the rules show no revenue pro
ducing traffic attributable to WSF since 
1969. ITT’s application to close WSF re
flects a comparison of traffic at WSF for 
the first seven months of 1970 (average of 4 
messages per month, with none at all in 
July) with medium frequency traffic at 
W SL over the same period (average of 1,863 
messages per month).

«»In its March, 1973, filing, CWA conceded 
that WSF was “defunct” for all intents and 
purposes.

“ See Joint Comments of the Maritime 
User Community, filed in this proceeding on 
January 2, 1975, wherein the medium fre
quency coverage areas of U.S. PCRT sta
tions are charted.

“ By letter dated November 28, 1977, the 
Coast Guard provided the Commission with 
the 500 kHz coverage areas of its radio sta
tions along the coasts of the continental 
United States. U.S.C.G. radio station NMF  
transmits from Otis Air Force Base, Maine, 
and receives at Marshfield, Maine. NMF  
also has a remote receive site at Moriches, 
New York. See Appendix 3 to the instant 
Memorandum Opinion and Order, consist-

tions, the de minimis volume of traffic 
through WSF would not offset even 
the costs of maintaining the remoted 
facility. Therefore, we conclude that 
any public service value of continuing 
WSF operations is outweighed by the 
licensee’s reasons for discontinuance.

CLOSURE APPLICATION FOR STATION WSC

26. On December 9, 1976, RCA filed 
an application (File No. W-P-D-88) to 
close PCRT station WSC located in 
Tuckerton, N.J.44 WSC is a Class I-A  
PCRT station, authorized to provide 
radiotelegraph public correspondence 
on medium and high frequencies. 
WSC’s operational hours are 24 hours 
per day, 7 days per week. Message 
pickup and delivery are via Western 
Union telex and TWX, telephone, and 
direct lines to RCA’s central office in 
New York City. The normal areas of 
operation for WSC are along the east 
coast of the United States, the North 
and Central Atlantic areas, and the 
Caribbean area up to a distance of ap
proximately 1,500-1,800 miles.

27. RCA desires to close station WSC 
to effectuate operating economies, in
crease the financial viability of its 
PCRT operations, and be able to 
direct its efforts in improving the 
quality of service at remaining sta
tions. RCA asserts that station WSC is 
essentially a redundant station and 
that the WSC service area will contin
ue to receive full service from the re
maining PCRT stations. RCA further 
asserted that continued operation of 
WSC and its four other mainland sta
tions and financial outlays to meet 
new equipment standards would result 
in a loss of over $600 million during 
the 1977-1981 period.

28. Most commenters who opposed 
closure of WSC did so within their 
general opposition to the closure of 
any or all of the PCRT stations. How
ever, the operators at WSC and their 
union (American Communications As
sociation) did address specific opposi
tion to WSC’s closure. Generally, the 
reasons given against closure of WSC 
were that remaining stations could not 
absorb a redistribution of WSC’s traf
fic and that medium frequency cover
age (including 500 kHz safety cover
age) along the east coast would 
suffer.48

ing of the U.S. Coast Guard letter dated No
vember 28,1977.

“ Although RCA states that a prior appli
cation had been filed for the closure of 
WSC, no formal application was filed prior 
to that bearing File No. W-P-D-88. See dis
cussion, paragraph 7, supra. Additionally, by 
letter dated December 22, 1976, RCA  
amended the instant application to reflect 
additional costs associated with its recently 
concluded labor agreement.

“ There were also allegations to the effect 
that RCA had systematically strangled 
WSC and forced it into the position of not 
being fully functional and financially viable.

29. The normal HF service areas of 
those east coast PCRT stations (WCC, 
WSL, WMH, and WOE) that would 
remain, should WSC be closed, appear 
to completely overlap WSC’s normal 
HF service area. Likewise, except for a 
relatively small transmit coverage area 
approximately 500 miles southeast of 
WSC, the normal MF service areas of 
those stations appear to completely 
overlap WSC’s normal MF service 
area.48 Therefore, we conclude that 
PCRT stations remaining on the east 
coast could provide alternative public 
correspondence coverage o f the 
normal service area of WSC, should 
WSC close.

30. In its application, RCA asserts 
that 500 kHz safety coverage would be 
provided by Coast Guard radio sta
tions NMF (Boston), NMY (New York 
City), and NMN (Portsmouth) in the 
marine area served by WSC. We note 
that 500 kHz safety coverage over 
WSC’s normal service area could be 
provided by the remaining east coast 
PCRT stations (see preceding para
graph). Moreover, even though the 
U.S. Coast Guard radio station NMY 
is no longer in operation, the Coast 
Guard does provide complete 500 kHz 
safety coverage over WSC’s normal 
service area through its two stations 
NMF and NMN.47

31. In its application for closure, 
RCA provided data showing its aver
age message traffic at WSC for the 
second quarter of 1976 to be 2,506 mes
sages per month, a figure which would 
yield a total of 30,072 messages for the 
entire year of 1976. RCA’s application 
did not include data showing how 
many revenue producing words were 
handled, but data from RCA’s semi
annual report pursuant to section
43.71 of the rules shows that WSC 
handled 31,910 messages and 596,304

Such allegations are not substantiated by 
the record before us. (In this regard, we 
note that neither the operators nor their 
unions have directly challenged RCA’s 
claim that WSC has been losing money 
steadily for years.) Additionally we note 
that such allegations, even if substantiated, 
do not encompass the questions of whether 
WSC is actually needed to provide a public 
correspondence service and safety coveragç. 
As demonstrated herein (infra, paragraphs 
29-34), it appears that WSC, regardless of 
whether it is losing money and for whatever 
reasons, is not needed to provide a service to 
the public which cannot be provided by al
ternate PCRT facilities.

“ Footnote 42 supra; see Department of 
Commerce (Institute for Telecommunica
tions Sciences, letter report), East Coast 
com munications coverage at 500 kHz (Octo
ber, 1971).

"The transmit and receive sites for U.S. 
Coast Guard radio stations NMF and NMN  
are depicted in U.S. Coast Guard letter 
dated November 28, 1977, appended hereto 
as appendix 3.
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words in 1976, down 1 percent and 2 
percent respectively over the previous 
year and down 20 percent and 19 per
cent respectively over the reported 
data for 1972. RCA has asserted that 
the traffic handled by WSC can be 
more efficiently and easily handled by 
stations WCC, WLS, and WMH, while 
those opposed to closure have voiced 
the fear that redistribution of WSC’s 
traffic would further diminish the ser
vice provided by the remaining east 
coast stations. While we cannot accu
rately project the actual redistribution 
of WSC’s traffic, we conclude that the 
PCRT stations remaining on the east 
coast can effectively absorb WSC’s 
traffic without significantly exacerbat
ing the current level of service pro
vided by those stations. “ Should WSC 
close we would expect RCA to redis
tribute funds, equipment, and person
nel as needed to quickly increase the 
levels of service to users at its remain
ing east coast stations.49

32. RCA’s main emphasis for closure, 
as is the other IRCs, is on monetary 
loss from continued operation of cer
tain PCRT stations. From data con
tained in RCA’s semi-annual reports 
pursuant to section 43.71 of the rules, 
we find that WSC’s marine message 
revenue has steadily declined from 
1972 through 1976, except in 1975 
when there was a slight increase over 
the preceeding year. While the semi
annual reports do not contain cost 
data, the data submitted by RCA on 
December 1, 1972, in response to the 
original notice of inquiry in this pro
ceeding, shows that WSC suffered 
overall losses of over $20,000 in 1972 
and over $30,000 in 1973. This data 
also reveals that expenses for just two 
items, employee salaries and employee 
benefits, almost equaled WSC’s total

“Based on data for 1976 and the first half 
of 1977, submitted by RCA and ITT in their 
semi-annual reports pursuant to section 
43.71 of the rules, it appears that redistribu
tion of WSC’s traffic at stations WCC, WSL, 
and WMH would result in increases of 
words handled, messages handled, and rev
enue of approximately 5.6 percent, 7.6 per
cent, and 5 percent, respectively for those 
three stations as a whole. Even including 
WOE as a remaining east coast station, and 
using the same data source, the increases 
are not significantly different: increases of 
words handled, messages handled, and rev
enue of approximately 5 percent, 6.6 per
cent, and 5 percent, respectively, for those 
four stations as a whole.

"Such redistribution of funds would in
clude both the savings of losses due to WSC  
operation and funds generated by the sale 
or lease of WSC’s land and equipment. Re
distribution of personnel would include, not 
only the actual transfer of WSC operators 
to the remaining east coast stations, but 
also the hiring of replacement operators at 
remaining stations, where a WSC operator 
chooses not to transfer, since a failure to 
transfer would make available a salary for a 
replacement operator.
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revenue in 1972 and exceeded total 
revenue in 1973.50

33. Although the Commission does 
have message, word, and marine mes
sage revenue data pertaining to WSC 
since 1973, it does not have continuing 
cost data on this station alone, except 
for that submitted in RCA’s applica
tion to close WSC. However, RCA’s ap
plication reflects average monthly rev
enues of $12,500 and average monthly 
direct operating expenses of $20,000 at 
WSC. Even subtracting out RCA’s cost 
allocation to WSC for general and ad
ministrative expenses, this would still 
reflect total revenues of $150,000 and 
expenses of $220,000 at WSC for
1976.51 Furthermore, RCA’s section
43.71 report for the first 6 months of 
1977 at WSC reflects that WSC should 
have an increase in messages, words, 
and marine message revenues for all of 
1977 of approximately 11 percent, 18 
percent, and 30 percent, respectively.52 
However, such increases are not suffi
cient enough to cause total 1977 rev
enues at WSC to even equal total 1976 
expenses, and the total 1977 expenses 
are expected to be even higher due to 
increased labor costs.

34. From the above, we conclude 
that discontinuance of service at 
PCRT station WSC, located in New 
Jersey, will not have a substantial 
effect on public correspondence radio
telegraphy, or on 500 kHz safety cov
erage, in the present service area of 
WSC. Redistribution of WSC’s traffic 
to the remaining east coast PCRT sta
tions should not appreciably diminish 
the level of service provided by those 
stations. We see no significant in
creases in costs to the users of WSC or 
in inconvenience to the public should 
WSC close. And, even with RCA’s May 
1977 tariff increase for charges at all 
its PCRT stations and a slight project
ed increase in traffic handled by WSC, 
anticipated revenues would still not 
equal anticipated costs. Therefore, we 
conclude that any public service value

"For 1972, RCA reported employee sala
ries and benefits of $151,232, marine mes
sage revenues of $136,805, and total rev
enues of $153,565 at WSC. For 1973, RCA 
reported employee salaries and benefits of 
$165,689, marine message revenues of 
$120,921, and total revenues of $152,029 at 
WSC.

51 The $220,000 expense figure does not in
clude any increase in employee salaries or 
benefits due to RCA’s recently concluded 
new labor agreement. RCA amended its ap
plication to reflect such increased costs in 
its description of all its PCRT stations, but 
did not provide any breakdown to show the 
effect on WSC. Additionally, RCA’s section 
43.71 report reflected marine message rev
enue of only $128,277 for 1976.

“ The 30 percent increase in projected 
marine message traffic revenue reflects 
both the increase in word traffic at WSC  
and the increase in RCA’s tariff which went 
into effect in May, 1977.
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of continuing WSC operations is 
outweighed by the licensee’s reasons 
for discontinuance.

CLOSURE APPLICATION FOR STATION WOE

35. On October 27, 1970, RCA filed 
an application (File No. T-D-17603) to 
close PCRT station WOE located at 
Lantana, Fla.53 WOE is a Class I-A 
PCRT station, authorized to provide 
radiotelegraph public correspondence 
on medium and high frequencies. 
WOE's operational hours are 24 hours 
per day, 7 days per week. Message 
pickup and delivery are via Western 
Union telex and TWX, telephone, and 
direct lines to RCA’s central office in 
New York City. The normal areas of 
operation for WOE are along the east 
coast of the United States, the Carib
bean, and the Gulf o f Mexico south to 
the Panama Canal.

36. RCA’s main reasons for closure 
of WOE, as asserted in its amended 
application, are: (1) WOE is essentially 
a redundant station; (2) adequate sub
stitute facilities are readily available 
via stations WCC, WSL, WMH, WPD, 
WLO, and WNU;54 <3)'closure of WOE 
would provide for more economical 
RÇA coast station operations because 
WOE is not producing an acceptable 
or reasonable rate of return; and (4) 
U.S. Coast Guard stations NMV (Jack
sonville), NMA (Miami), and . NMR 
(San Juan) provide safety and distress 
coverage in WOE’s service area.55 Gen
erally, thé commenters who oppose 
the closure of WOE cite the inability 
of remaining stations to absorb redis
tribution of WOE’s traffic, the loss of 
medium frequency coverage along the 
South Atlantic coast, an increase in 
traffic at WOE, and no current finan
cial losses from the operation of WOE.

37. The normal HF service areas of 
those east and Gulf coast PCRT sta
tions that would remain, should WOE 
be closed, appear to completely over
lap WOE’s normal HF service area. 
However, should WOE discontinue its 
operation, there would result a signifi
cant gap in MF coverage along the 
south Atlantic coast of the United 
States.5* Therefore, the PCRT stations 
remaining on the east and gulf coasts 
could provide alternative public corre
spondence coverage of the normal HF 
service area of WOE, should WOE

“ On December 9, 1976, RCA filed an ap
plication for closure of stations WSC, WOE, 
and W PA (File No. W-P-D-88). With re
spect to station WOE, this new applicatioii 
is being treated as an amendment to the ap
plication already on file (see paragraph 7, 
supra).

“ RCA stated that it believed that these 
stations could “easily and efficiently” 
handle a redistribution of W OE’s traffic.

“ See also paragraph 27, supra.
"See footnotes 42 and 46, supra.
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close, but they could not provide alter
native coverage of the normal MF ser
vice area of WOE.

38. we note that 500 kHz safety cov
erage over WOE’s normal service area 
could not be provided by the remain
ing east and Gulf coast PORT stations 
(see preceding paragraph). However, 
even though Coast Guard radio sta
tion NMV is no longer in operation, 
the Coast Guard does provide com
plete 500 kHz safety coverage over 
WOE’s normal service area through its 
stations NMN, NMA, and NMR." 
Therefore, even if WOE were to close, 
coverage over the WOE service area 
should not be affected due to the 
Coast Guard’s coverage, and 500 kHz 
safety coverage over the normal ser
vice area of WOE should not be dimin
ished.

39. In its 1970 application for clo
sure, RCA provided data showing its 
average message traffic at WOE for a 
3 month period (June, July, and 
August 1970) to be 4,628 per month, a 
figure which would yield a total of 
55,536 messages for the entire year of 
1970. In its 1976 filing, RCA provided 
data showing its average message traf
fic at WOE for the second quarter of 
1976 to be 5,158 messages per month, a 
figure which would yield a total 61,896 
messages for the entire year of 1976. 
RCA’s filings did not show how many 
revenue producing words were han
dled at WOE; however, data from 
RCA’s semi-annual report pursuant to 
§43.71 of the rules shows that WOE 
handled 65,266 messages and 1,410,377 
words in 1976, an increase of 5.7 per
cent and 10.3 percent respectively over 
the previous year and an increase of 
12.7 percent and 37.5 percent respec
tively over the reported data for 1972. 
Additionally, RCA’s §43.71 data for 
the first 6 months of 1977 indicates 
that WOE should handle over 73,000 
messages and over 1,600,000 words for 
all of 1977, an increase of approxi
mately 12 percent and 16 percent re
spectively over 1976 and an increase of 
approximately 26 percent and 60 per
cent respectively over 1972. The indi
cated increases in messages and words 
handled for the past 2 years at WOE 
do not appear to be an anomaly, since 
RCA’s §43.71 data shows a steady in
crease in words handled and revenues 
at WOE since at least 1972.

40. As we stated in regard to station 
WSC, we cannot accurately predict 
the actual redistribution of a station’s 
traffic. However, we do note that the 
§43.71 data, for those stations which

57 The transmit and receive sites and cover
ages for Coast Guard radio stations NMN  
and NMA are depicted in the Coast Guard 
letter appended hereto as Appendix 3. That 
letter also indicates an additional remo'te 
site for NMA at St. Petersburg, Fla., 
planned for completion in early 1979.
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RCA asserts can “easily and efficient
ly” handle WOE’s traffic, indicates 
that they all should also experience 
substantial increases in messages and 
words handled for 1977. Redistribu
tion of WOE’s traffic (based on 1976 
figures) would result in those stations, 
as a whole, having an increase in mes
sages and words handled of approxi
mately 11.5 percent and 10.2 percent 
respectively, and such does not take 
into account 1977 increases or in
creases occasioned by closure of other 
stations and redistribution of that 
traffic. Moreover, the PCRT stations 
involved have not positively indicated 
that they can effectively handle such 
increases in traffic and RCA has not 
substantiated its assertion that those 
stations, as a whole or severally, can 
“ easily and effectively” absorb such 
increases. Furthermore, since we have 
determined that PCRT stations are 
generally experiencing difficulty in ef
fectively handling present traffic loads 
(e.g., substantial delays and shortage 
of operators), we conclude that the 
stations designated by RCA to absorb 
WOE’s traffic cannot effectively do so 
without further degradation of ser
vice. Consequently, we must conclude 
that a closure of WOE and a redis
tribution of its traffic will have an ad
verse effect on the public convenience 
and necessity.

41. In both its 1970 application and 
1976 amendment, RCA did not state 
what the rate of return at WOE was, 
nor did RCA provide precise data to 
allow a determination of the actual 
rate of return for WOE. Yet, RCA as
serted that WOE was not producing 
an acceptable or reasonable rate of 
return. The question of whether WOE 
is producing an acceptable or reason
able rate of return is more appropriate 
in the context of rate making proceed
ing. However, even though RCA’s 
main emphasis for closure has been on 
monetary loss from continued oper
ation of certain PCRT stations, we 
note that WOE’s message traffic rev
enue has steadily increased since at 
least 197258 and that RCA’s 1976 filing 
shows that WOE was not losing money 
at that time.59 Furthermore, RCA in-

58 RCA’s section 43.71 data shows that 
message traffic revenue for 1976 at WOE  
had increased 9.4 percent over the previous 
year and 61 percent over 1972. Based on 
data for the first 6 months of 1977, W OE’s 
message traffic revenues should increase ap
proximately 25 percent over 1976 and 102 
percent over 1972.

••RCA’s stated expenses at WOE for the 
first half of 1976 were $150,000, including 
$14,000 in allocated radiomarine administra
tion expenses. This would reflect total ex
penses for 1976 to be $300,000 at WOE, 
while the 1976 section 43.71 data shows 
W OE’s message traffic revenues to be 
$324,604. Thus, the message traffic rev
enues, exclusive of any other revenues, 
more than cover W OE’s stated expenses for 
1976.

creased its tariffs for all its stations ef
fective in May, 1977. Consequently, 
based on the information before us, we 
conclude that WOE appears to be a fi
nancially viable operation at the pres
ent time.

42. From the above, we conclude 
that discontinuance of service at 
PCRT station WOE, located in Flor
ida, will not have a substantial effect 
on 500 kHz safety coverage in the pre
sent service area of WOE. However, we 
further conclude that such discontinu
ance would have an adverse effect on 
public correspondence radiotelegraphy 
in the present service area of WOE. 
Redistribution of WOE’s message traf
fic would likely diminish the present 
level of service provided by those sta
tions which would be required to 
absorb this traffic. WOE is not cur
rently losing money and the steadily 
increasing volume of traffic through 
WOE, along with the RCA’s May 1977 
tariff increase, indicates that a profit
able operation should continue. There
fore, we conclude that the public ser
vice value of continuing WOE oper
ations outweighs the licensee’s reasons 
for discontinuance.

CLOSURE APPLICATION FOR STATION W AX

43. On August 14, 1973, TR T filed an 
application (File No. T-D-21178) to 
close PCRT station W AX located at 
Hialeah, Fla. On May 22, 1975, the 
Commission’s Telecommunications 
Committee authorized TR T to tempo
rarily suspend operation of W AX for 
60 days.60 Subsequently, pursuant to 
requests by TRT, the Commission au
thorized TR T  to continue the suspen
sion of operation of station WAX 
pending a Commission decision in this 
proceeding. Paragraph 23 of our 
“Order” specifically denied TR T ’s ap
plication to close W AX and required 
TR T to reinstitute service by means of 
an alternate transmitter location. 
TR T appealed this action in the U.S. 
Court of Appeals for the District of 
Columbia Circuit, in part, alleging 
that our “Order” is defective since it 
failed to specifically deal with the 
W AX application itself and erroneous
ly relied on generalized observations, 
many which had no relevance to the 
application (see footnote 1 supra).

4'4. At the outset, we reemphasize 
the statements of the Telecommunica-

60 In December 1976, TRT sold the proper
ty upon which the transmitting equipment 
of W AX  was located to a developer. TRT  
continued to operate on the land pursuant 
to a lease signed on December 15, 1972. This 
lease expired December 14, 1974, and TRT  
operated on a month-to-month basis. How
ever, the owner contracted to convey the 
land to Western Electric Co. -for construc
tion of new facilities commencing May 15, 
1975. TRT therefore filed with the Commis
sion on April 15, 1975, an application re
questing authority for emergency discon
tinuance of service from station WAX.
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tions Committee in admonishing TRT 
for its actions in selling the property 
upon which the W AX transmitter was 
located before filing its closure appli
cation. The Telecommunications Com
mittee stressed that the filing of an 
application for discontinuance of a 
common carrier operation is not equiv
alent to grant of authority since the 
Commission is required by the Act to 
determine that neither the present 
nor future public convenience and ne
cessity will be adversely affected by 
the proposed action. It found that not 
only were the circumstances leading to 
the impending discontinuance foresee
able, they were created by the volun
tary action of selling the land on 
which the transmitting apparatus was 
located. Further, it stated:
The conclusion to be drawn from the fact 
that the land on which the W AX  transmit
ting apparatus is located was sold some 9 
months before the application requesting 
authority to discontinue that station was 
filed is that TRT assumed the Commission 
would act favorably on its application and 
would do so before TRT was forced to 
vacate the land. Assumptions such as this 
are made by a carrier at its own peril. Sale 
of the land here involved does not alter the 
statutory finding the Commission must 
make that neither the present nor future 
public convenience and necessity will be ad
versely affected by the proposed closure, 
nor does it appear to be of any decisional 
significance in reaching such determination. 
A carrier cannot by its unilateral actions ar
rogate to itself the public interest findings 
which the Commission is required to make 
by law. Any attempt to do so is at the carri
er’s own risk.

We stress the conclusion of the Tele
communications Committee that the 
course of action followed by TR T  in 
this matter did not demonstrate a 
proper view of its duties as a Commis
sion licensee to the public it serves or 
the procedures specified by the Com
mission’s Rules and the Act.

45. However, notwithstanding TR T ’s 
conduct with regard to WAX, we agree 
with TRT that our “Order” failed to 
sufficiently consider each PCRT sta
tion closure application then before us 
on an individual basis in light of the 
statutory test required by the Act (see 
paragraph 11-12, supra). As with the 
other applications for closure now 
before us, we will consider TR T ’s ap
plication on an individual basis, weigh
ing the potential inconvenience to the 
using public from permanent discon
tinuance of station W AX’S operation 
against the financial effect on TR T  of 
requiring that it reinstitute service via 
WAX.

46. Station W AX is licensed as a 
Class I-A PCRT station, authorized to 
provide radiotelegraph public corre
spondence on medium and high fre
quencies. W AX ’S operational hours 
before we authorized its temporary 
suspension of operation were 24 hours 
per day, 7 days per week. Message 
pick-up and delivery was by way of
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Western Union telex and TW X facili
ties, by telephone, by interconnection 
with Western Union’s public message 
system, and direct leased landline to 
TR T ’s public offices in Miami, Fla., 
and New Orleans, La. The normal 
areas for operation of W AX were the 
immediate area of southeastern Flor
ida, the Caribbean Sea, and Gulf of 
Mexico, and along the southeastern 
Atlantic coast.

47. In its application, TR T  asserted 
that: (1) It was suffering substantial 
losses from the continued operation of 
WAX; (2) TR T  can provide the same 
maritime coverage from its station 
WNU (New Orleans, La.) as it can 
from WAX, with the exception of 
medium frequency transmission and 
reception; (3) additional alternative ra
diotelegraph services are available 
from station WPD (Tampa, Fla.) and 
radiotelephone service is available 
through several Bell system coast sta
tions; and (4) closure of W AX would 
benefit the financial viability of sta
tion WNU. The Commission received 
only one opposition specifically direct
ed toward TR T ’s application in addi
tion to other comments filed in this 
proceeding generally opposing any 
coast station closures. That opposition 
questioned the accuracy of TR T ’s 
showing concerning direct expenses 
for salaries at WAX.

48. TRT's primary reason for perma
nent closure of W AX is that operation 
has been unprofitable. It claimed that 
its total direct operating expenses for 
WAX, without allocation of depreci
ation or general overhead and admin
istrative expenses, substantially ex
ceeded total revenues earned by WAX. 
TR T ’s application reported direct op
erating expenses for 1972 to be 
$296,100 while revenues totaled 
$209,100, resulting in a net operating 
loss of $87,000. We note however that 
the application states that TR T ’s 
direct expenses reported are signifi
cantly higher than those projected in 
TR T ’s 1972 response to the Commis
sion’s notice of inquiry because the 
1972 projection failed to consider the 
gradual elimination of TR T  point-to- 
point operations that had been shar
ing the transmitter site at Ojus, Fla., 
with WAX. Indeed, in its response to 
our notice of inquiry, TR T  projected 
direct expenses for operation of W AX 
of $114,100 for 1972 and $116,100 for
1973. And, we note that in the latter 
part of 1974 and early 1975, all direct 
expenses incurred by operation of the 
Ojus transmitter site were attributed 
solely to maritime service because the 
Commission granted on December 3,
1974, TR T ’s application to transfer its 
remaining point-to-point operations 
from Ojus to Slidell, La., near the lo
cation of station WNU.

49. I f  TR T ’s allocation of direct ex
penses from its defunct point-to-point 
services at Ojus to the operation of
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W AX is accepted, it appears that 
W AX was an unprofitable operation. 
However, we are unconvinced that 
such allocation is proper in consider
ing whether W AX was itself financial
ly viable as a maritime operation, since 
we are unable to determine precisely 
what direct expenses are used and 
useful only for providing maritime ser
vices. For instance, it is not clear 
whether the entire Ojus transmitter 
site dr what equipment and structures 
located on the Ojus site were neces
sary for rendering maritime service. 
And, it is not clear whether a portion 
of the Ojus site could have been re
tained for use by W AX rather then 
selling the entire site and rendering 
the discontinuance of W AX operation 
from Ojus a fait accompli. We there
fore cannot use TR T ’s allocation 
method, which places all the expenses 
at the Ojus site on WAX, as a basis to 
find that W AX was an unprofitable 
operation.

50. However, we do note that from 
the information provided by TR T  in 
its response to our Notice of Inquiry 
that the total direct expenses reported 
for operation of W AX from 1966 
through 1971 did not include “ local 
overhead” . and “general office over
head” which were included as indirect 
expenses. TR T  stated that “ local over
head” included all expense items in
curred locally that were attributed to 
W AX ’S operations. The basis for allo
cation of this expense was the percent
age of marine revenue received com
pared to station revenue received (in
cluding point-to-point revenue from 
the Ojus operation). General office 
overhead consisted of expenses in
curred by the general office of TR T 
which were attributed to W AX ’S oper
ations. TR T indicated that the basis 
for allocation of this expense item to 
W AX was the percentage of TR T 
marine revenue to total TR T  revenue. 
The years 1966 through 1971 are years 
when TR T  was earning substantial 
revenue from its HF point-to-point op
erations at Ojus. I f  we considered 
“ local overhead” and “ general office 
overhead” with direct expenses for 
those years, the data reported by TR T 
shows that W AX was not financially 
viable for those years.

51. Moreover, from the data submit
ted by TR T  in this proceeding, it ap
pears that revenues from W AX during 
the years 1966 through 1971 were 21 
to 27 percent of the combined rev
enues reported for maritime and HF 
point-to-point operations. We note 
that 1972 was the first year in which 
revenues for the Ojus point-to-point 
operations substantially declined be
cause of service discontinuances from 
that site. Additionally, the expense 
items listed in TR T ’s closure applica
tion, other than salaries and power, 
appear to be equivalent to what could 
be included under “ local overhead.” I f
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we take only 25 percent of the total of 
these expense items we can allocate 
"local overhead” expenses to W AX op
erations based on a similar ratio used 
from 1966 through 1971. Even this 
substantially smaller "local overhead” 
expense allocation, when added to the 
reported expenses for salaries and 
power, will result in total 1972 direct 
operating expenses for W AX exceed
ing its reported revenue for that year. 
Prom this analysis, it appears that 
W AX was not a financially viable op
eration in 1972. And this does not in
clude consideration of depreciation or 
allocated general overhead and admin
istrative expenses from TR T ’s general 
office operation. An increase in rev
enues was reported for 1973; however, 
it appears that even with this increase, 
W AX may have been only marginally 
profitable, if financially viable at all.

52. As for the redistribution of traf
fic that has occurred as a result of 
W AX ’S temporary closure since 1975, 
we note that the record in this pro
ceeding does not contain complaints 
by users reporting any substantial 
hardship incurred as a result of 
W AX ’S closure. It appears that TR T ’s 
station WNU absorbed the greatest 
portion of W AX’S traffic in 1976 and 
that stations WLO and WPD primar
ily absorbed the remainder.61 As with 
station WOE, we note that 500 kHz 
safety coverage over W AX’S normal 
service area can be provided by the 
Coast Guard through its stations 
NMN, NMA and NMR (see paragraph 
38, supra).

53. We conclude that the public in
terest would not be served by requir
ing TR T to rebuild W AX in view of its 
past questionable financial viability. 
We note TR T ’s claim in its Petition 
for Stay that the burden that would 
be placed on it by complying with such 
a requirement would be substantial.62 
It appears that the financial effect on 
TR T in reinstituting service at W AX 
might affect TR T ’s ability to institute 
improvements at station WNU which 
has apparently already absorbed the 
bulk of W AX’S traffic. Indeed, we will 
endeavor to determine in the proceed
ing we are instituting simultaneously 
herewith the financial benefit and sav
ings to TR T resulting from the closure 
of WAX, including the sale of the 
Ojus transmitter site. We will consider 
these factors in determining what im
provements TR T  should make at 
WNU. In sum, however, we conclude 
that the financial burden that would

«Stations WNU, W LO and W PD experi
enced increases in messages in 1976, over 
the previous year, of 56.24 percent, 27.06 
percent, and 15.83 percent, respectively. In 
comparison, station WOE experienced an in
crease in 1976 of only 5.66 percent over the 
previous year.

“ TRT estimates that it would require 
$341,000 in total capital costs to rebuild 
WAX.
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be placed on TR T in rebuilding W AX 
outweighs any benefit that may 
accrue to the using public as a result 
of reinstitution of service. Accordingly, 
paragraph 23 of our Order is modified.

CLOSURE APPLICATION FOR STATION W PA

54. On December 9, 1976, RCA filed 
an application (File No. W-P-D-88) to 
close PCRT station WPA, located at 
Port Arthur, Tex.6* WPA is a Class I-A 
PCRT station, authorized to provide 
radiotelegraph public correspondence 
on medium and high frequencies. 
W PA’s operational hours are 24 hours 
per day, 7 days per week. Message 
pickup and delivery are via Western 
Union telex and TWX, telephone, and 
a private facsimile circuit. Certain 
messages are mailed. The normal 
areas of operation for WPA are the 
Texas coastal area and the Gulf of 
Mexico.

55. RCA desires to close station 
WPA to effectuate operating econo
mies, increase the financial viability of 
its PCRT operations, and enable im
provement of the quality of service at 
remaining stations. RCA asserts that 
station WPA is essentially a redundant 
station and that the WPA service area 
will continue to receive full service 
from the remaining PCRT stations. 
RCA further asserts that continued 
operation of WPA and its four other 
mainland stations and expenditures to 
meet new equipment standards would 
result in a loss of over $600 million 
during the 1977-1981 period.

56. The main opposition to closure of 
WPA came from ACA, the union rep
resenting RCA’s telegraphy operators, 
and from various shipping companies 
and user groups operating in the Gulf 
of Mexico. The reasons given in oppo
sition to closure of WPA were inter 
alia: (1) traffic and revenue figures in 
the application do not truly reflect the 
substantial traffic growth at the sta
tion over the past few years; (2) there 
is a definite need for PCRT stations in 
western Gulf area;64 (3) closure of 
WPA would eliminate competition be-

“ Although RCA states that a prior appli
cation had been filed for the closure of 
WPA, no formal application was filed prior 
that bearing Pile No. W-P-D-88 (see foot
note 44, supra).

64 With regard to a need for PCRT Stations 
in the western Gulf area, we recognize that 
shipping interests have self-serving interests 
in wanting to maintain PCRT facilities at or 
near ports which they operate from (see 
paragraph 90 infra). However, with regard 
to applications to close both W PA and KLC, 
we recognize that their locations and 
normal service areas encompass those Gulf 
ports which handle large amounts of petro
leum and grain products. While such is not 
conclusively dispositive of a need for PCRT  
stations in this area or an application for 
closure of existing facilities, the fact that 
these ports and products are of great impor
tance to the country’s interest at this time 
is a factor which we are considering.

tween the two major carriers (RCA 
and ITT ) in the Gulf;65 (4) closure of 
WPA would diminish safety of life and 
property considerations; and (5) the 
remaining PCRT stations could not ef
fectively absorb a redistribution of 
WPA’s traffic.

57. In its application to close WPA, 
RCA asserted that coverage of WPA’s 
service area is duplicated in whole or 
in part by stations WCC, WSL, WOE, 
WPD, WLO, WNU, and KLC. RCA did 
not mention stations WSC and WMH, 
but RCA specifically stated that it was 
not relying on coverage by stations 
KLC and WOE for WPA’s closure, 
since closure applications had been 
filed for these stations. While we rec
ognize that stations on the upper east 
coast may be able to cover some of 
WPA’s normal HF service area, they 
cannot cover any of WPA’s MF service 
area and we believe it unrealistic to 
rely on those stations to to absorb 
W PA’s traffic. It is more realistic to 
assume, should WPA close, that those 
stations which operate primarily over 
the Gulf of Mexico area should be 
looked to absorb WPA’s traffic. With 
this in mind, we note that the normal 
HF service areas of those Gulf coast 
PCRT stations that would remain 
appear to completely overlap WPA's 
normal HF service. Likewise, except 
for a relatively small transmit cover
age area approximately 500 miles 
southeast of WPA, the normal MF ser
vice areas of those stations appear to 
completely overlap WPA’s normal ser
vice area (see footnote 42, supra). 
Therefore, we conclude that PCRT 
stations remaining on the Gulf coast 
could provide alternative public corre
spondence coverage of the normal ser
vice area of WPA, should WPA close.66

“ In this regard, although we prefer to 
have competition between all the carriers in 
all of their service areas, we also recognize 
that we cannot stress competition solely for 
competition’s sake. See RCA Communica
tions, Inc. v. F.C.C., 346 U.S. 86 (1953); Ha
waiian Telephone Company v. F.C.C., 498 F. 
2d 771 (D.C. Cir., 1974). Therefore, competi
tion between the carriers is no more than 
one of the factors considered in balancing 
the interests of the public in maintaining 
operational PCRT stations and the interests 
of the carriers in closing such stations.

“ Since there is a pending application to 
close KLC, we note that if both W PA and 
KLC were to close, there would be a signifi
cant gap in MF coverage along the Texas 
coast and extending south-southeast there
from. See footnote 42, supra. Under such 
circumstances, this conclusion may have to 
be modified. However, we again emphasize 
(see footnote 36, supra) that the denial or 
grant of any individual application before us 
is not dependant upon the grant or denial of 
another application. We also note that 
W PA’s transmit coverage area for MF may 
be reduced somewhat due to that station 
using an improvised antenna; however, even 
though we have some ship reports of W PA’s 
signal being weak, we haven’t information 
regarding ship position at the time of the
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58. With regard to 500 kHz safety 
coverage, the remaining PCRT sta
tions in the Gulf could provide cover
age in whole or in part, should WPA 
discontinue operations. Moreover, 
even though U.S. Coast Guard radio 
station NOI—Galveston is no longer in 
operation, the Coast Guard does pro
vide 500 kHz coverage over WPA’s 
normal service area through its two 
stations NMG and NMA." Therefore, 
even if WPA were to close, 500 kHz 
safety coverage over the normal ser
vice area of WPA should not be dimin
ished.

59. In its application for closure, 
RCA provided data showing its aver
age message traffic at WPA for the 
second quarter of 1976 to be 3,303 mes
sages per month, a figure which would 
yield 36,936 messages for the entire 
year of 1976. RCA’s application did 
not include data showing how many 
revenue producing words were han
dled, but data from RCA’s semi-annual 
report pursuant to § 43.71 of the Rules 
shows that WPA actually handled
43,010 messages and 979,770 words in 
1976, an increase of 3.77 percent and 
9.84 percent respectively over the pre
vious year, and an increase of 54.7 per
cent and 80.6 percent respectively over 
the reported data for 1972. Additional
ly, RCA’s § 43.71 data for the first six 
months of 1977 indicates that WPA 
should handle over 49,500 messages 
and 1,100,000 words for all of 1977, an 
increase of approximately 16 percent 
and 21 percent respectively oyer 1976 
and an increase of approximately 78 
percent and 119 percent respectively 
over 1972. The indicated increases in 
messages and words handled for the 
past two years at WPA does not 
appear to be an anomaly, since RCA’s 
§ 43.71 data shows a steady increase in 
words handled and revenues at WPA 
since 1972.

60. Again, we cannot accurately pre
dict the actual redistribution of a sta
tion’s traffic. However, the § 43.71 
data, for those stations realistically ex
pected to absorb WPA’s traffic, indi
cates that they should also experience 
substantial increases in messages and 
words handled for 1977. Redistribu
tion of WPA’s traffic (based on 1976 
figures) would result in those stations, 
as a whole, having an increase in mes
sages and words handled of approxi
mately 32 percent and 35 percent re
spectively (excluding any reliance on 
KLC and WOE), or 18 percent and 23 
percent respectively (if redistribution
Continued
reports or any other firm data to show any 
actual reduction in the MF service area of 
WPA.

"The transmit and receive sites and cover
ages for Coast Guard radio stations NMG  
and NMA are depicted in the Coast Guard 
letter appended hereto as Appendix 3. That 
letter shows NM G to have a remote site at 
Galveston and planned remote site at St. 
Petersburg.

RULES AND REGULATIONS

to KLC and WOE is considered), and 
such does not take into account 1977 
increases in messages and words. Even 
if we did rely on keeping KLC and 
WOE open for this redistribution, and 
we do not (see footnote 36, supra), we 
would still consider such increases too 
burdensome on those stations realisti
cally expected to absorb WPA’s traffic 
under the circumstances. Moreover, 
the PCRT stations involved have not 
positively indicated that they can ef
fectively handle such increases in traf
fic and RCA has not provided substan
tiation that other stations, as a whole 
or severally, can “ easily and effective
ly” absorb such increases. Further
more, since we have determined that 
PCRT stations are generally experi
encing difficulty in effectively han
dling present traffic loads (e.g. sub
stantial delays and shortage of opera
tors), we conclude that the stations 
designated by RCA (or those realisti
cally expected) to absorb WPA’s traf
fic cannot effectively do so without 
further degradation of service. Conse
quently, we must conclude that clo
sure of WPA, at this time, will result 
in a redistribution of traffic that will 
have an adverse effect on the public 
convenience and necessity.

61. In its application to close WPA, 
RCA stated that it would become un
profitable to operate WPA at the then 
existing rates, in view of equipment 
improvement requirements. In this 
regard, RCA’s application shows that 
WPA was not losing money at the time 
the application was filed. RCA stated 
expenses at WPA for the first half of 
1976 were $92,000, including $8,000 in 
allocated radiomarine expenses. This 
would reflect total expenses for 1976 
to be $184,000 at WPA, while the 1976 
Section 43.71 data shows WPA’s mes
sage traffic revenues to be $194,285. 
Thus the message traffic revenues, ex
clusive of any other revenues, more 
than cover WPA’s stated expenses for
1976. Additionally, we note that 
WPA’s message traffic revenue has 
steadily increased since at least 1972. «* 
Furthermore, RCA increased its tar
iffs for all its stations effective in May,
1977. Consequently, based on the in
formation before us, we conclude that 
WPA is an economical operation.

62. From the above, we conclude 
that discontinuance of service at 
PCRT station WPA, located in Texas, 
will not have a substantial effect on 
500 kHz safety coverage in the present 
service area of WOE. however, we fur
ther conclude that such discontinu
ance would have an adverse effect on

"R C A ’s §43.71 data shows that message 
traffic revenue for 1976 at W PA had in
creased 11.6 percent over the previous year 
and 101.2 percent over 1972. Based on data 
for the first six months of 1977, W PA’s mes
sage traffic revenues should increase ap
proximately 37 percent over 1976 and 176 
percent over 1972.
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public correspondence radiotelegraphy 
in the present service area of WPA. 
Redistribution of WPA’s message traf
fic would likely diminish the present 
level of service provided by those sta
tions which would be required to 
absorb this traffic. WPA is not cur
rently losing money and the steadily 
increasing volume of traffic through 
WPA, along with the RCA’s May, 
1977, tariff increase, indicate that a 
profitable operation should continue 
there. Therefore, we conlcude that the 
public service value of continuing 
WPA operations outweighs the licens
ees’ reasons for discontinuance at this 
time.

CLOSURE APPLICATION FOR STATION KLC

63. On September 2, 1971, ITT  filed 
an application (File No. T-D-18395) to 
close PCRT station KLC located at Ar
cadia, Tex. near Galveston, Tex. KLC 
is a Class I-A  PCRT station autho
rized to provide radiotelegraph public 
correspondence on medium and high 
frequencies. KLC’s operational hours 
are 24 hours per day, 7 days per week. 
Message filing, pickup and delivery are 
via Western Union facilitiesKincluding 
TW X) and telephone. The normal 
areas of operation for KLC are the 
Texas coastal area, the Gulf of Mexico 
and the Caribbean Sea.

64. In its application to close KLC, 
IT T  stated its basic reason for discon
tinuance of KLC was the continuing 
and ever-increasing losses being in
curred in PCRT station operation. 
IT T  alleged that its losses would be re
duced by $32,000 (based on 1970) if 
KLC were eliminated. ITT  submitted 
that it was not in the public interest to 
expect the public to pay rates to sup
port additional capital investment at 
KLC (e.g., compliance with type accep
tance requirements) in light of avail
able substitute service. IT T  further as
serted that other Gulf area PCRT sta
tions transmit essentially the same 
weather broadcasts as KLC and that 
safety and distress coverage in the 
Gulf area served by KLC is provided 
by U.S. Coast Guard radio stations 
NOI—Galveston, NMG—New Orleans 
and NMA—Miami.

65. The main opposition to closure of 
KLC came from CWA, the union rep
resenting IT T ’s telegraphy operators, 
and from various shipping companies 
and user groups operating in the Gulf. 
Generally, the reasons given in opposi
tion to the closure of KLC were, inter 
alia: (1) there is a definite need for 
PCRT stations in the Western Gulf 
(see footnote 64, supra); (2) remaining 
PCRT stations could not effectively 
absorb a redistribution of KLC’s traf
fic; (3) closure of KLC would eliminate 
competition between the two major 
carriers (RCA and IT T ) in the Gulf 
(see footnote 65, supra); (4) the traffic 
and revenue figures submitted by IT T  
were understated; and (5) closure of
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KLC would diminish safety of life and 
property considerations. We note that, 
in commenting on the IRC’s prefer
ence for alternative No. 3 of the ATS 
report (wherein both KLC and WPA 
would be closed), many commenters 
stated that they definitely needed a 
PCRT station in Houston—Galveston 
region and indicated a preference of 
KLC remaining if one of the stations 
was to be closed (but see, footnote 36, 
supra).

66. The normal HP service areas of 
those Gulf coast PCRT stations that 
would remain, should KLC be closed,, 
appear to completely overlap KLC’s 
normal HP service area. Likewise, 
except for a very small transmit cover
age area approximately 500 miles 
south of KLC, the normal MP service 
areas of those stations appear to com
pletely overlap KLC’s normal MF ser
vice area (see footnote 42 supra). 
Therefore, we conclude that PCRT 
stations remaining on the Gulf co.ast 
could provide alternative public corre
spondence coverage of the normal ser
vice area of KLC, should KLC close 
(see footnote 66, supra).

67. With regard to 500 kHz safety 
coverage, the remaining PCRT sta
tions in the Gulf could provide cover
age in whole or in part should KLC 
discontinue operations. Moreover, 
even though U.S. Coast Guard radio 
station NOI is no longer in operation, 
the Coast Guard does provide com
plete 500 kHz safety coverage over 
KLC’s normal service area through its 
two stations NMG and NMA (see foot
note 67, supra).

68. In its application for closure of 
KLC and its reply to opposition there
to, ITT  provided data showing its aver
age message traffic for a three month 
period (March, April, May 1971) to be 
2,516 messages per month, a figure 
which would yield a total of 30,192 
messages for the entire year of 1971. 
IT T ’s reply to opposition to its appli
cation reported 30,330 messages actu
ally handled at KLC in 1971. Data 
from IT T ’s semi-annual report pursu
ant to § 43.71 of the Rules shows that 
KLC handled an average of 37,099 
messages per year from 1972 through 
1976, an increase of almost seven thou
sand messages' over IT T ’s application 
year of 1971. And, based on IT T ’s 
§ 43.71 report for the first six months 
of 1977, KLC should handle approxi
mately 46,000 messages for all of ,1977. 
Moreover, IT T ’s application and reply 
to opposition did not include data 
showing how many revenue producing 
words were handled at KLC; however, 
IT T ’s §43.71 reports show that KLC 
handled a high of 845,206 words in 
1974, an increase of 62.7 percent over 
words handled in 1972. For the latest 
complete year 1976, KLC handled 
802,088 words, an increase of 1.7 per
cent over the previous year and of 54.4 
percent over words handled in 1972.

RULES AND REGULATIONS

Based on data for the first six months 
of 1977, KLC should handle over 1.1 
million words for all of 1977, an in
crease of approximately 37 percent 
over 1976 and an increase exceeding 
110 percent of the words handled in 
1972. The above figures suggest not 
only an increasing trend in message 
volume at KLC, but also a significant 
increase in the revenue producing ver- 
bage handled at KLC. Such increases 
belie any suggestion that the public is 
turning from use of this PCRT sta
tion.

69. As previously stated, we cannot 
accurately predict the actual redis
tribution of a closed station’s traffic. 
However, we note that § 43.71 data, for 
those stations which IT T  asserts “will 
provide’’ adequate substitute service 
(WPA, WNU and WLO), shows those 
stations to have also experienced sig
nificant increases in messages and 
words handled since 1972, both indi
vidually and collectively. As a whole, 
those stations handled 164,314 mes
sages and 3,592,264 words in 1976, an 
increase of approximately 64 percent 
and 100 percent respectively over traf
fic handled in 1972. Absorbtion of 
KLC’s traffic would (based on 1976 fig
ures) result in these stations, handling 
an overall increase in messages and 
words handled of 18.1 percent and 18.3 
percent respectively. Furthermore, if 
we look to those stations which oper
ate primarily over the Gulf of Mexico 
area, and which we would realistically 
expect to absorb KLC’s traffic, redis
tribution of KLC’s traffic (based on 
1976 figures) would result in those sta
tions, as a whole, having an increase in 
messages and words handled of ap
proximately 27 percent and 28 percent 
respectively (excluding any reliance on 
WPA and WOE), or 15 percent and 16 
percent respectively (if redistribution 
to WPA and WOE is considered), and 
such does not take into account 1977 
increases in messages and words.89 
Even if we did rely on keeping WPA 
and WOE open for this redistribution, 
and we do not (see footnote 36, supra), 
we would still consider such increases 
too burdensome on those stations real
istically expected to absorb KLC’s 
traffic under the circumstances. More
over, the PCRT stations involved have 
not positively indicated that they can 
effectively handle such increases in 
traffic and IT T  has not substantiated 
its claim to that effect. Consequently, 
considering the above information and 
the sizes of these stations, we are un
convinced that they can effectively 
handle KLC’s traffic without further 
degradation of overall service. We 
must therefore conclude that closure 
of KLC and a redistribution of its traf
fic will have an adverse effect on the 
public convenience and necessity.

"This redistribution analysis is compara
ble to that applied to redistribution of 
W PA’s traffic in paragraph 60, supra.

70. IT T ’s application and reply to 
opposition shows that the station was 
not actually losing money at the time 
they were filed. While IT T ’s filings in 
response to the original Notice of In
quiry shows KLC’s annual revenues to 
be substantially lower than its annual 
costs, ITT  included allocated costs for 
general and administrative expenses of 
approximately 72 percent of direct 
costs. The methodology used by ITT  
to arrive at this figure was based on 
“Communications Services Cost Allo
cation Manual for International Com
munications” and a 1970 Cost Separa
tion Study.70 The 72 percent figure 
does not appear to be realistic, in light 
of RCA’s 23 percent figure for similar 
data and IT T ’s statement in its filings 
for its 1977 tariff increase that its ex
perience had shown a figure of 24 per
cent to be the proper figure fpr gener
al and administrative expenses. We do 
not have definitive, up-to-date direct 
cost data for KLC since 1972, with 
which to compare reported revenues. 
However, we do note that with the ex
ception of 1975, KLC has reported a 
steady increase in marine message 
traffic revenues. For the period of 
1973 through 1976, KLC reported 
marine message traffic revenues aver
aging $150,847 for that period, an in
crease of approximately 61 percent 
over the revenue reported for 1972. 
For 1976, KLC reported marine traffic 
revenues of $148,727, an increase of 61 
percent over 1972. And, based on the 
§ 43.71 data for the first six months of 
1977, KLC should have revenues of 
over $240,000 for all of 1977, up 62 per
cent over 1976 and up 161 percent over 
1972.

71. We recognize that costs of oper
ation have also increased; however, 
considering the steady increases in 
KLC word traffic, the continuing in
creases in revenues, the 1977 tariff in
crease for messages at ITT  PCRT sta
tions (including KLC), and the lack of 
up-to-date direct cost data for KLC op
erations, we must conclude that clo
sure of KLC is pot justified, at the 
present time, on the grounds of finan
cial losses at that station. Based on 
the information before us, we con
clude that KLC is not actually losing 
money, and we are unpersuaded that 
KLC is not an economical operation.

72. From the above, we conclude 
that discontinuance of service at 
PCRT station KLC, located in Texas, 
will not have a substantial effect on 
500 kHz safety coverage in the present 
service area of KLC. However, we fur
ther conclude that such discontinu
ance would have an adverse effect on 
public correspondence radiotelegraphy

"T he cost allocation manual was not ap
proved by the Commission and the ATS 
report pointed out that the 1970 Cost Sepa
ration Study had no official standing with 
the Commission.
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in the present service area of KLC. 
Redistribution of KLG’s message traf
fic would likely diminish the present 
level of service provided by those sta
tions which would be required to 
absorb this traffic. KLC was not losing 
money at the time Its application was 
filed and the increasing volume of 
traffic through KLC, along with IT T ’s 
April, 1977, tariff increase, indicates 
that a financially viable operation 
should continue there. Therefore, we 
conclude that the public service value 
of continuing KLC operations at this 
time outweighs the licensee’s reasons 
for discontinuance at this time.

73. Finally, with regard to the clo
sure of either WPA, KLC, or both, we 
perceive a need for station(s) on the 
Texas Gulf coast área at the present 
time, under the current methods of 
PCRT operations. While improved fa
cilities and interconnection of PCRT 
stations in general may alleviate this 
need, another possible approach may 
be to have a single, strong station in 
the present area of WPA-KLC, suffi
ciently staffed and equipped to handle 
all of the traffic currently handled by 
both WPA and KLC. Under current 
operating practices, staffing, and fa
cilities, neither WPA nor KLC can 
adequately undertake this role and 
neither licensee appears willing to 
make sufficient improvements to do so 
(as evidenced by closure applications 
for both). Similarly, under present 
conditions, we conclude that neither 
WLO nor WNU, nor both, can effec
tively fulfill this role at this time. 
Therefore, we invite the carriers to ad
dress this possible approach in any 
future applications dealing with the 
western Gulf area that they may file.

CLOSURE APPLICATION FOR STATION KFS

74. On September 2, 1971, ITT  filed 
an application (File No. T-D-18394) to 
close PCRT station KFS located near 
San Francisco, Calif.71 KFS is a Class 
I-A  PCRT station, authorized to pro
vide radiotelegraph public correspon
dence on medium and high frequen
cies. KFS’s operational hours are 24 
hours per day, seven days per week. 
Message filing, pickup, and delivery 
are via Western Union TWX, tele
phone, ITT  telex, and via messenger 
service from IT T ’s office in San Fran
cisco. The normal areas of operation 
of KFS are the San Francisco Bay 
area, the entire Pacific Ocean area, 
the China Sea, and extending into the 
Indian Ocean.

71 As a part of its application, ITT also pro
posed to lease and operate a 50 band chan
nel between its San Francisco operating 
center and its PCRT station near Los Ange
les (KOK). ITT asserted that such an ar
rangement would allow com m unities served 
by KFS to continue to file and receive radio- 
telegrams àt San Francisco and to handle 
such traffic through KO K  since KOK es
sentially operates throughout the same 
marine area as KFS.

RULES AND REGULATIONS

75. IT T ’s application alleged that 
KFS was sustaining substantial losses 
in rendering marine communication 
services and that closure of KFS could 
effect significant cost savings without 
any material adverse effect on the 
public or on the operation of ships at 
sea. ITT  submitted that it was not in

. the public interest to expect the public 
to pay rates to support additional cap
ital investment at KFS (e.g. compli
ance with type acceptance require
ments) in light of available substitute 
service (KOK, KLB, KPH ).7* IT T  fur
ther asserted that station KPH (San 
Francisco) transmits weather informa
tion similar to that of KFS and that 
safety and distress coverage in the Pa
cific area served by KFS is provided by 
U.S. Coast Guard radio stations 
NMW—Seattle, NMC—San Francisco, 
NMQ—Long Beach and NMO—Hono
lulu.

76. The main opposition to the clo
sure of KFS came from the Communi
cations Workers of America (CWA), 
the union representing the IT T  radio
telegraph operators.7* CWA asserted: 
that PCRT traffic had steadily in
creased in the last ten years; that mes
sage volume at KFS was higher than 
that represented by ITT; that salaries 
and wages for operators at KFS were 
substantially lower than the figures 
submitted by IT T  for the months of 
March, April, and May 1971; that ITT  
had not increased its tariffs in recent 
years; that K O K  would have to be ex
tensively (and expensively) altered to 
have the capability of absorbing a re
distribution of KFS traffic; that nei
ther KLB, KOK, nor KPH would be 
able to efficiently or effectively 
handle the redistributed KFS traffic; 
and that the value of KFS real estate 
should be considered in the profitabil
ity of the station.

77. In its comments regarding the 
Advanced Technology Systems (ATS) 
study, IT T  proposed a consolidation of 
its Pacific Coast operations at KFS, 
resulting in the closure of stations 
KLB and KOK. IT T  stated that it 
would file applications to achieve this 
consolidated facility, “upon a favor
able Commission decision in this 
docket.” 74 While we are not sure what 
IT T  would consider a “ favorable” deci-

n ITT also stated, however, that the clo
sure of KFS would result in discontinuance 
of marine telex in the Pacific area and that 
ITT did not plan to provide marine telex via 
either of its other two Pacific Coast stations 
(K O K —Los Angeles, KLB—Seattle).

"C W A ’s opposition was directly supported 
by the American Communications Associ
ation (ACA), the union representing RCA’s 
radiotelegraph operations.

74 ITT first made this consolidation pro
posal in its filing dated April 26, 1974 (see 
footnote 7, supra). This proposal was reiter
ated in its filings dated April 30, 1974, De
cember 31, 1974, and January 23, 1975, as 
well as in its Application for Stay Pending 
Judicial Review of the “Order.”
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sion (the closure of KFS or the abso
lute adoption of ATS proposed alter
native No. 3), we do note that IT T ’s 
proposal places its closure application 
for station KFS in the position of con
siderable uncertainty. IT T  has neither 
withdrawn its KFS application, nor 
filed for closure of KO K and/or KLB; 
and, therefore, we can only act on that 
offical application now before us: clo
sure of KFS. Consequently, in light of 
IT T ’s stated position and our discus
sion herein regarding an ultimate 
PCRT station configuration, we pres
ently conclude that the public service 
value of continuing KFS operations 
outweighs the licensee’s reasons for 
discontinuance.

78. Furthermore, considering our 
disposition of IT T ’s application to 
close KFS, we will not attempt to ad
dress the various assertions of CWA in 
opposition to the application. Howev
er, these assertions indicate some of 
the areas that we would expect ITT  to 
cover in any future applications to 
close PCRT stations.7* And, while it is 
not necessary herein to express the 
balancing of factors usually required 
of a closure application, we note that, 
with the exception of 1975, IT T ’s re
ports pursuant to §43.71 of the rules 
show a steady increase of word traffic 
and revenue at all three of its Pacific 
Coast PCRT stations. This fact, along 
with IT T ’s increased tariff (effective 
April 1977) for all of its PCRT sta
tions, suggest an improved financial 
situation which must be evaluated 
upon IT T ’s filing of future PCRT sta
tion closure applications.

Future Closure of PCRT Stations

79. Our action herein is not intended 
to foreclose the additional closure of 
PCRT stations if their licensees can 
demonstrate that such closures would 
not adversely affect the present or 
future public convenience and necessi
ty. However, consideration of future 
closures will require a determination 
as to the capability of remaining 
PCRT stations to expeditiously and ef
ficiently handle the substantial redis
tribution of traffic that must necessar
ily result, in addition to a determina
tion of the financial effect on the li
censes in requiring stations to remain

75 We also expect ITT to further address in 
detail the matter of allocated costs to PCRT  
stations, especially in light of the variances 
noted in the ATS study and ITT’s own 
statement (in its application to close KFS) 
that phasing out of other radio services 
would result in full costs of ITT’s San Fran
cisco radio stations being allocated to re
maining marine services. This matter raises 
questions concerning the propriety of at
tributing costs to PCRT operations when 
such costs are not reasonably related to 
PCRT operations. Similiarly, questions arise 
when licensees report allocated costs that 
appear to nonproportionately exceed other 
costs for a station’s operation.
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in operation. We believe this is im
perative in view of the delays now 
being experienced by PCRT station 
users.

80. Delay in the exchange of traffic 
constitutes the primary problem iden
tified in this proceeding with regard to 
PCRT station operations. The record 
demonstrates that PCRT users are ex
periencing delays in:

(1) Contacting coast stations for 
transmission of ship-to-shore traffidj

(2) Receiving ship-to-shore messages 
from coast stations; and

(3) Receiving shore-to-ship traffic 
from coast stations.

ATS found that it takes from fifteen 
minutes to many hours, and some
times several days, for a ship station 
operator to make contact with coast 
stations and exchange traffic.76 We 
note that this finding is not specifical
ly challenged by the IRCs. And, it ap
pears supported by information sub
mitted by the carriers themselves in 
response to specific questions posed by 
the Commission in this proceeding.77 
Moreover, many comments show that 
delays are common and declare them 
to be the most widespread problem in 
maritime communications today.78 
Indeed, the Commission has received a 
number of reports from public coast 
station users since the issuance of our 
“Order" asserting that lengthy and 
unreasonable delays continue in con
tacting coast stations.78

81. We have determined herein that 
the PCRT stations remaining after 
closure of stations WSP, WSC and 
W AX will be able to handle the result
ing redistribution of traffic without 
substantial exacerbation of the delays 
now being experienced by PCRT 
users. "However, we are unconvinced

«See Pinal Report, the Public Coast 
Radio Telegraph Study by Advanced Tech
nology Systems, Inc., submitted to the Com
mission on December, 1976, p. A-35.

«See Comments of RCA, November 30, 
1972; Comments of ITT, December 8, 1972; 
Comments of TRT, December 11,1972.

«See Comments of the American Institute 
of Merchant Shipping, November 27, 1972; 
Comments of the American Communica
tions Association, October 6, 1972; Com
ments of KPH Shop Committee, Septetnber 
28, 1972; Comments of Members of the 
Radio Officers Union, September 30, 1972; 
Comments from the Communications Work
ers of America, December 11,1972.

«M any of these reports were filed in re
sponse to the new closure applications filed 
by RCA subsequent to our “Order” of May 
26, 1976. See letters from Selmer T. Soren
son, December 11, 1976; Maurice Edall, 
March 21, 1977; J. H. Winchester &  Co., 
Inc., December 22, 1976; Jose Santaella, 
April 1977; Edwin Lamb, September 24, 
1977; Richard P. White, September 29,1977; 
Norman W. Poster, February 8, 1977; and 
Palmetto Shipping &  Stevedoring Co., Inc., 
February 8,1977.

“ The resulting redistribution will essen
tially consist of only the traffic of station 
WSC since station W AX  has been temporar
ily discontinued since May 22, 1975 (see

that the stations which would remain 
after the additional closure of WOE, 
WPA and KLC at this time would be 
able to handle the resulting redistribu
tion of traffic. Indeed, the closure of 
these stations, and those stations ITT  
has in this proceeding indicated a 
desire to consolidate with station KPH 
(see footnote 7 supra), would result in 
a significant redistribution of 
traffic.8lMoreover, we are unpersuaded 
that the proposed plans submitted by 
the IRC ’s in this proceeding to im
prove PCRT station facilities will 
enable remaining stations to handle 
the redistribution of traffic resulting 
in the additional station closures they 
desire.88 Although the proposals of 
RCA and TR T for improvement of the 
collection and delivery capabilities of 
their remaining coast stations have 
merit and may assist in expediting the 
handling of traffic, they do not affect 
the current arrangements of the IRC’s 
which we found in our “Order" as hin
dering the PCRT user’s ability to 
make maximum use of all of the 
PCRT facilities available.83Specifically, 
each IRC limits the use of -the tele
printer machine provided to ship 
owners or agents to use in connection 
only with the teleprinter services it 
offers. We pointed out that, as a

paragraph 43 supra) and station W SP has 
been remotely operated from station WSL  
since 1968 (see paragraph 21 supra).

“ Reports submitted to the Commission 
for the period of January 1 to June 30,1977, 
indicates the following traffic volume at 
those stations:

Via coastal station Messages Words

Outbound traffic

KLC—Arcadia, Tex. (IT T )____
K OK—Los Angeles, Calif.

7,203 217,137

(IT T ).................................. 6,317 186,976
KLB—Seattle, Wash. (ITT)..... 4,173 125,369
WOE—Lantana, Fla. (RCA).... 
W PA—Port Arthur, Tex.

7,591 239,964

(R C A )................................. 7,526 233,358

32,810 1,002,804

Inbound traffic

KLC—Arcadia, Tex. (IT T )___
KOK—Los Angeles, Calif.

16,175 333,544

(IT T ).................................. 20,795 386,678
KLB—Seattle, Wash. (ITT)..... 12,886 198,154
WOE—Lantana, Fla. (RCA).... 
W PA—Port Arthur, Tex.

29,000 583,559

(R C A ).................................. 17,264 361,672

96,120 1,863,001

Total traffic..................... 128,930 2,865,805

“ RCA proposed only modest increases in 
staffing at stations it apparently wants to 
keep open. TRT generally proposed staffing 
increases, but did not specify their extent. 
ITT did not propose a staffing increase at 
all. ITT relied solely on its proposal to con
solidate stations KO K  and KLB with its sta
tion KFS indicating that it would only keep

result, the effect is to essentially lock 
a ship station into using only the coast 
stations of the IRC from which the 
ship’s owner or its agent obtains tele
printer office equipment. These tie-in 
arrangements contribute to the con
gestion at certain coast stations and 
deprive the PCRT user of the flexibil
ity of accessing other coast stations 
for routing traffic. We believe that the 
closure of additional PCRT stations 
without attempting to remedy this sit
uation may result in further conges
tion and delay.

82. We therefore conclude that the 
additional closure of PCRT stations at 
this time, independent of implementa
tion of an overall plan for improve
ment of PCRT station services, would 
not be in the public interest. An over
all plan for improvement is imperative 
to: (1) enable ship station operators to 
establish contact with coast stations 
within a reasonable time; (2) permit 
coast stations to route ship-to-shore 
traffic by a method most expeditious 
to addressees; and (3) give customers 
the greatest flexibility in routing 
shore-to-ship traffic. We anticipate 
that implementation of a plan that 
would achieve these objectives could 
allow additional PCRT station clo
sures.84 Specifically, we envision that

"approximately” the same number of total 
KOK/KLB/KFS employees centralized at 
station KFS. As for the collection and deliv
ery capabilities, RCA proposed: (1) use of 
computers to store information concerning 
ship station operators’ watch times, zone 
and frequency indicators so that coast sta
tion operators would know when a particu
lar ship station operator is on duty; (2) use 
of computers to store and forward telex 
calls and to store and assemble bi-hourly 
traffic lists with automatic broadcast of 
such lists at prescribed times via Morse-to-5- 
unit converter; (3) use of 5-unit-to-Morse 
converters for handling lengthy transmis
sions; and (4) use of domestic teleprinter for 
direct filing and delivery of traffic for West
ern Union Telex subscribers. TRT stated 
that it was installing an automated message 
switch and associated computer facilities for 
all of its message services (e.g., international 
point-to-point services) which it generally 
alleged would enhance the speed and accu
racy of its maritime services. In connection 
with its maritime operations, TRT specifi
cally proposed to redesign its operator con
sole at Station W NU  (New Orleans, Louisi
ana) by installation of a cathode ray tube 
device (CRT) to electronically record mes
sages and to enter them into the computer
ized message system for delivery, asserting 
that this would eliminate two manual han
dling steps presently used in the processing 
of traffic (i.e., the routing clerk function 
and the manual perforation function). ITT  
proposed no specific improvements whatso- 

1 ever in the collection and delivery capability 
i of the stations it desires to keep open.
1 “ See Public Coast Radiotelegraph Sta

tions, supra, at 615-618.
“ The additional closure of PCRT stations 

should result in financial savings which in 
turn could be used to pay the PCRT licenses
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an overall plan for improvements 
could ultimately result in the PCRT 
industry configuration set forth in 
Table 3 of Appendix 2 attached 
hereto. Hence, we will consider future 
applications, which look toward imple
mentation of this ultimate industry 
configuration, in the context of the 
proceeding we are initiating today to 
determine an overall plan for improve
ment of PCRT station services.

Mandatory Interconnection and 
Facilities Improvement

83. In paragraph 42(a)-(d) of our 
“Order,” we required the implementa
tion of an overall plan by the PCRT li
censees by prescribing certain mea
sures involving mandatory intercon
nection and upgrading of coast station 
facilities. TR T and IT T  challenged 
this action asserting that it was taken 
without granting the licensees an op
portunity for a hearing under Section 
214(d) of the Act or making the statu
tory findings required by that provi
sion. RCA requested that we either 
modify paragraph 42(a) to provide 
that interconnection be voluntary, 
rather than mandatory, or, alternati
vely, that the PCRT licensees be 
granted an opportunity for a hearing 
pursuant to Section 201(a) of the Act 
and be permitted to file briefs and ar
guments on the overall issue of inter
connection.

84. We agree that an opportunity for 
hearing should have been afforded to 
the PCRT licensees before prescrip
tion of mandatory interconnection and 
upgrading of facilities. Section 201(a) 
empowers this Commission to order in
terconnection between carriers unwill
ing to interconnect on their own. In 
such cases, the provision requires an 
opportunity for a hearing. Section- 
214(d) authorizes this Commission 
upon its own initiative to require any 
carrier to provide itself with adequate 
facilities for the expeditious and effi
cient performance of its service as a 
common carrier. No such Commission 
requirement shall be made unless a 
finding is made that it is reasonably 
required in the interest of the public 
convenience and necessity, or that the 
expense involved therein will not 
impair the ability of the carrier to per
form its duty to the public. This provi
sion also requires an opportunity for a 
hearing. Therefore, the NPRM we are 
releasing simultaneously with the in
stant Memorandum Opinion and 
Order will consider whether manda
tory interconnection and upgrading of 
coast station facilities should be im
posed as part of an overall plan for the

to finance improvements in the facilities of 
remaining stations. Determination of im
provements in remaining PCRT station fa
cilities as part of an overall plan must, of 
course, consider the cost of such improve
ments in relation to the revenues of the li
censees from operation of those stations.

improvement of coast station ser
vices.85 Paragraphs 42(a)-(d) of the 
“Order” are herein modified to delete 
mandatory requirements for intercon
nection, upgrading of facilities and as
sociated reports. Similarly, paragraphs 
4, 5, and 15 of the “Order” also are 
modified to the extent that they refer 
to the “Order’s” requirement that the 
IRC’s and PCRT stations implement 
interconnection and/or upgrading of 
facilities.

Speed of Service Standard

85. RCA requested that the interim 
speed of service standard adopted In 
paragraph 42(c) of our “Order” be fur
ther defined to indicate that the “not 
to exceed four hour” period begins 
when the licensee first receives the 
message and ends upon the licensee’s 
first attempt to deliver it. We believe 
that RCA has clearly misinterpreted 
the standard we adopted. We will 
remove further consideration of the 
speed of service to the proceeding we 
are initiating today (Docket No. 78-67, 
see paragraph 15 of the NPRM simul
taneously released herewith). Howev
er, there appears to be a need to clari
fy, within the instant Memorandum 
Opinion and Order, the intent of the 
standard adopted in the “Order.”  The 
speed of service standard envisaged in 
paragraph 42(c) of the “ Order” was 
designed to implement the retrieval 
system we prescribed in that para
graph. The “ four hour” period was in
tended to represent “a reasonable 
period to normally effect delivery” of 
a ship-to-shore message by a coast sta
tion before the ship station operator 
may request another coast station to 
retrieve the message and effect deliv
ery. We recognize that any standard 
ultimately adopted for this purpose 
will require further specification. How
ever, RCA’s suggested redefinition is 
misplaced since it deals with the time 
from which a message is first received 
by a coast station until the message is 
first placed on the traffic lists, and not 
the time in which delivery is actually 
effected. We believe that the time 
period that RCA is talking about (mes
sage handling within the PCRT sta
tion) should be much less than four 
hours, be it for inbound or outbound 
messages.86 Development of general

“ The proceeding we are initiating will not 
revisit the type-acceptance requirements im
posed in Docket No. 18577 for PCRT station 
transmitters (see Radio Telegraph Service, 
26 FCC 2d 359 (1970)). Those requirements 
were adopted pursuant to Sections 303 (e), 
(f), and (r) of the Act (47 UJS.C. 303 (e), (f), 
and (r)) to provide that transmitters autho
rized to be used at PCRT stations conform 
with the level of suppression of spurious 
emissions as set forth in the Commission’s 
Rules (Part 81, Section 81, 140 (47 CFR 
Parts 81,140)).

“ We particularly note that In its filing 
dated January 13, 1975, RCA discussed this

service guidelines, that include speed 
of service standards for the time 
period RCA is concerned with, will be 
addressed in Docket No. 78-67.

Operating Staffing

86. Paragraph 26 of the “ Order” 
noted the inadequate operator staffing 
and the resulting degradation of ser
vice by PCRT stations, and ordered 
each licensee to adequately staff his 
respective station(s) during each sta
tion’s authorized time of operations. 
We recognize that the question of 
what constitutes adequate operator 
staffing has not been fully resolved 
and that there is a need to evaluate 
the interplay of this subject matter 
with other areas of concern, such as 
automated transmission techniques 
and interconnection of PCRT station 
facilities. Consequently, the question 
of adequacy of operator staffing at 
PCRT stations is further addressed in 
the NPRM (Docket No. 78-67) simulta
neously being released with the in
stant Memorandum Opinion and 
Order.

87. Additionally, in its Petition for 
Reconsideration and Clarification, 
MMR questioned the need for the 
Rules requirement (§§81.152 and 
81.155(b)) that all PCRT station oper
ators hold second-class radiotelegraph 
operator (T-2) licenses. MMR asserted 
that this requirement was burdensome 
due to limited availability of qualified 
second-class operators as well as from 
the financial standpoint of operator 
compensation. In questioning this re
quirement, MMR pointed out the 
Commission’s recognition that a sub
stantial number of PCRT station 
transmitters operate only on one fre
quency, implying that the higher 
qualifications of a second-class opera
tor (T-2) were not necessary.87 Finally, 
and based on the above, MMR request
ed reconsideration/rule waiver to 
permit the utilization of employees 
holding third-class radiotelegraph op
erator (T-3) licenses, subject to one 
operator holding a second-class radio
telegraph operator (T-2) license being 
on duty at all times.

same time period at page 4 of its Annex A, 
wherein it stated: “A  speed of service stan
dard may be established for message han
dling in coast stations in the U.S.A. A stan
dard of between twenty and thirty minutes 
is attainable.” (Emphasis added.)

“ In this regard, we recently recognized 
that a second-class radiotelegraph license is 
not needed to operate radiotelegraph equip? 
ment aboard ship stations when such equip
ment is used for radioteleprinter transmis
sions and we so modified our rules as they 
pertain to ship board operators. See, Report 
and Order, Docket No. 20862, 62 FCC 2d 97 
(1976). We also note that the qualifications, 
including code proficiency, required to 
obtain either a second-class or a third-class 
radiotelegraph operators license are identi-

—Continued
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88. It appears that, while not raised 
by other licensees, MMR’s approach 
would benefit all PCRT stations, en
courage and facilitate the acquisition 
of additional operators, and result- 
ingly benefit the users of PCRT facili
ties. However, while we believe that 
there may substantial merit to MMR’s 
approach, we do not believe reconsid
eration or rule waiver to be the proper 
vehicle to incorporate such a proposal. 
Not only is this proposal new to this 
proceeding, we believe that other li
censees, users, operators, and other in
terested parties should have an oppor
tunity to comment on MMR’s propos
al. Therefore, comments regarding 
amendment of § 81.152(d) (47 CFR 
81.152(d)) to the utilization of third- 
class operators (T-3) for manual teleg
raphy at PCRT stations,®* subject to 
on-duty supervision by one or more 
second-class operators (T-2), should be 
solicited.^

89. We note that Docket No. 20813 
concerns the amendment of the Com
mission’s Rules to implement changes 
in frequencies, operating procedures, 
and technical standards for the use of 
radiotelegraphy adopted at the ITU 
World Maritime Administrative Radio 
Conference, Geneva, 1974. Docket No. 
20813 specifically dealt with, in part, 
the question of allowing third-class ra
diotelegraph operators (T-3) and 
third-class radiotelephone operators 
(P-3) to function at PCRT stations 
under the direct supervision and re
sponsibility of an operator holding a 
second-class radiotelegraph operator 
license (T-2) or higher class of opera
tor license. Consequently, we will con
sider MMR’s proposal within the con
text of our ongoing reconsideration of 
Docket No. 20813.

Medium Frequency (M F)
90. Paragraph 42(e) of the “Order” 

required each licensee filing a future 
application for closure of a PCRT sta
tion to address the question of provid
ing service on the medium frequency 
(MF) bands in th£ area of the station 
to be closed. This requirement was 
prompted by submissions of users and 
user groups who emphasized that 
there is a continuing need for coastal 
MF radiotelegraphy services as well as 
the world-wide high frequency (MF) 
services. The record does not conclu
sively establish the continuing need 
for MF coverage. While the users 
assert that the need exists, it is not en
tirely clear whether the MF service is

—Continued
cal, except for one additional examination 
element required for second-class. See 
§§ 13.21 and 13.22 of the Commission’s rules.

“ It is further noted that § 13.61(d) of the 
rules would also have to be ameded if third- 
class operators are permitted function as 
manual telegraphy operators at PCRT sta
tions. Section 13.61(d) deals with the scope 
of authorization granted by a radiotele
graph third-class operator permit.
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really needed or whether that asser
tion was made just to further the day- 
to-day convenience of some users of 
having a PCRT station located at, or 
relatively close to, ports at which they 
operate. (See, e.g. paragraphs 14-16 of 
the “Order” ). In this regard, it is 
noted that the users generally have 
not discussed available alternatives 
(e.g. remote MF sites). Similarly, the 
applicants for closure have failed to 
show that MF coverage is not needed. 
In general, the applicants for closure 
have stressed HF coverage and ignored 
the question of MF needs in the areas 
o f stations proposed to be closed. 
Indeed, in its Request for Stay and Pe
tition for Partial Reconsideration, 
RCA stated that it would file new clo
sure applications for stations WSC, 
WOE, and WPA in accordance with 
the requirements of the “ Order.”  Al
though the effect of the “Order” was 
stayed, RCA’s new closure applications 
dated December 9, 1976, claimed to be 
in accordance with the “Order.”  How
ever, although RCA generally dis
cussed “alternative service” in its new 
applications, it failed to specifically 
address the question of MF coverage 
as required in the “Order.”

91. In view of the present record we 
affirm our position in our “Order” 
that the MF question must be ade
quately addressed in connection with 
future closure applications. Therefore, 
in addition to the requirements of 
§ 63.69 of the Commission’s rules (see 
footnote 19 supra), each licensee who 
files a future closure application for a 
PCRT station must specifically show:
(1) that service on the medium fre
quencies in the area of the station to 
be closed is not required and that the 
public interest, convenience and neces
sity will not be adversely affected by 
the discountinuance of such service; or
(2) that service on the medium fre
quencies in the area of the station to 
be closed can be adequately replaced 
by service from another PCRT station 
covering substantially the same service 
area, using MF frequencies and/or HF 
frequencies, without unreasonably in
creasing overall charges to the custom
er; or (3) that service on the medium 
frequencies in the area of the station 
to be closed will continue to be pro
vided by the operation of a remote 
control station or by some other pro
posed means sufficient to continue 
such service. Each licensee filing a 
future closure application must also 
submit a chart (map) of sufficient 
scale and detail showing the MF cover
age areas (both transmit and receive) 
of the station to be closed and the cov
erage areas (both transmit and re
ceive) of any proposed alternatives. 
This information will be used along 
with other information available to 
the Commission to properly assess the 
need for MF coverage in the area of 
the station proposed to be closed and

the adequacy of proposed alterna
tives.®»

500 kHz Safety Coverage

92. Paragraph 42(e) of the “Order” 
also required each licensee filing a 
future closure application to specifi
cally address the effect that any 
PCRT station closure would have an 
adequate coverage of the international 
distress frequency, 500 kHz. Part 81 of 
the Commission’s Rules and Article 32 
of the International Radio Regula
tions require PCRT stations to main
tain a safety watch on 500 kHz during 
their hours of service, and the closure 
of a PCRT station would necessarily 
discontinue such watch by the closed 
station.90 However, we do recognize 
that the safety watch requirement at 
a particular station would not exist if 
the station did not first exist, since 
there is no requirement that this 
country provide 500 kHz safety cover
age in the absence of stations. There
fore, while the discontinuance of the 
safety watch may not be the sole 
reason to deny a particular application 
for station closure, it is an important 
factor to be considered, especially 
where adequate coastal safety cover
age would be lacking without that par
ticular station. Consequently, we 
affirm our position that the effect of 
station closure on the 500 kHz safety 
watch in the service area of the sta
tion must be specifically addressed in 
any future PCRT station closure ap
plication. In addressing this topic, the 
applicant for closure must, show the 
500 kHz safety coverage areas (trans
mit and receive) of his station, the 500 
kHz safety coverage areas (transmit 
and receive) of all stations which 
would provide 500 kHz safety coverage 
in the area of the station to be closed, 
and discuss any other safety communi
cations alternatives available in the 
area affected.®1

“ In this regard, we would expect users to 
detail their present and future requirements 
for MF coverage from the particular 
station(s) proposed to be closed and explain 
whether alternatives proposed by the clo
sure applicants would be workable, or un
workable, and why. Users are also encour
aged to discuss other possible alternatives to 
MF coverage that would fulfill their specific 
needs either in whole or in part.

“ In this regard, we note that, while the 
United States Coast Guard (USCG) has pri
mary responsibility for providing 500 kHz 
safety coverage along the coasts of the 
United States (see 14 U.S.C. 2 et seq.), it has 
been closing, and will close, several of its 
radio stations which provide 500 kHz safety 
coverage. However, the USCG has estab
lished, and will establish other remote sites 
to continue to provide 500 kHz safety cover
age in those areas affected by its radio sta
tion closures and enhance coverage in other 
areas.

“ A  mere listing of alternative 500 kHz sta
tions, be they governmental or private, will
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Vertical Antenna of S tation WPA
93. Paragraph 22 of our “Order” 

stated that the authorization granted 
to RCA to continue use of an “ invert
ed L” antenna at station WPA was for 
an interim period pending Commission 
decision on an application to close 
that station. Although we have herein 
denied RCA’s application to close sta
tion WPA, we have also indicated that 
station may ultimately be closed upon 
implementation of an overall plan for 
improvement of PCRT station facili
ties and refiling of an application for 
closure consistent with requirements 
we otherwise specify herein. In view of 
this, we see no reasonable basis for re
quiring RCA to restore its 200 foot 
vertical antenna (see footnote 66, 
supra). Therefore, we will extend sta
tion WPA’s authorization to use the 
“ inverted L” antenna until an overall 
plan for improvement of PCRT facili
ties is determined in the proceeding 
we are initiating simultaneously with 
the instant Memorandum Opinion and 
Order.

Type Acceptance of PCRT 
Transmitters

94. Paragraphs 6, 27-30, and 46, as 
well as Appendix 3, of the “Order” 
dealt with the type acceptance re
quirements for PCRT station trans
mitters.92 These requirements had 
been suspended by a Commission 
Order released December 18, 1972, 
pending release of a further order 
based on information derived from the 
instant proceeding. With modification 
to certain requirements for PCRT 
transmitters installed prior to January 
1, 1971, the “Order” removed the sus
pension and reinstated this type ac
ceptance program. We are herein af
firming the removal of the suspension 
and reinstatement of the type accep
tance program for transmitters at 
PCRT stations. However, we are also

not suffice. The submission of a chart (map) 
of sufficient scale and detail showing the 
500 kHz coverage areas of the station to be 
closed and the coverage areas of proposed 
alternatives is required.

"The Commission has a responsibility to 
ascertain that equipment associated with 
radio station operation is capable of meet
ing the applicable technical standards set 
forth by statutes, treaties, and the Commis
sion’s Rules. This responsibility is fulfilled 
by either of two procedures, type approval 
or type acceptance. With few exceptions, 
one or the other of these two procedures are 
applied to all of the radio services, including 
the Maritime Services. Type acceptance re
quirements for PCRT stations were adopted 
by Report and Order (Docket No. 18577), 26 
FCC 2d 359, released November 9, 1970, to 
fulfill this responsibility with regard to 
PCRT stations. These requirements were to 
have become effective January 1, 1971, with 
non-type accepted transmitters installed 
prior to that date being allowed to be used 
until January 1,1973.
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granting waivers of these require
ments for those PCRT stations which 
RCA and ITT  have stated a desire to 
close. As with the question of stations 
WPA’s vertical antenna, we see no rea
sonable basis for requiring these li
censees to comply with our type accep
tance program at stations that may ul
timately be closed. Specifically, we will 
temporarily waive compliance with 
our type acceptance program for sta
tions WOE, WPA, KLC, KOK, and 
KLB. This waiver will remain effective 
until an overall plan for improvement 
of PCRT facilities is determined in the 
proceeding we are initiating today.

95. Paragraph 30 of the “ Order” rec
ognized the view in several comments 
that compliance with the type accep
tance program would necessitate bur
densome and expensive total replace
ment of the older transmitters. 
Indeed, the estimates of costs of com
pliance provided by the licensees re
flect such total replacement expense, 
even in their filings subsequent to the 
“Order.” However, we again emphasize 
that, for most of the transmitters af
fected, supression of spurious emis
sions and frequency stability can be 
accomplished through the use of fil
ters and the replacement of the oscil
lator sections of some transmitters. 
Costs for filters and replacement oscil
lators are significantly less than the 
total replacement costs for entire 
transmitters. Should any licensees 
seek relief from the type acceptance 
requirements for any PCRT station, or 
any transmitter authorized for and 
used at such station, based on asserted 
economic burden of compliance, such 
licensee should provide specific details 
of the transmitter(s) involved, detailed 
estimates of total replacement costs 
for the transmitter(s), and detailed es
timates of the costs of compliance by 
using filters and replacement compo
nents in the existing transmitter(s).93 
This information, together with other 
information available to the Commis
sion, will allow a better reasoned deci
sion with regard to any such requests 
for relief.

96. The alternative testing proce
dures provided for in paragraphs 28 
and 29 of the “Order” should substan
tially serve to meet the technical con
cerns of those objecting to type accep
tance procedures. While we do not be
lieve this to be an appropriate time or 
forum to completely reconsider our de
cision in Docket No. 18577, there is, 
however, one area that deserves fur
ther attention. In its Petition for Re-

83 The mere filing of an application for clo
sure of a PCRT station (other than those 
for which type acceptance is waived above) 
and/or a request for relief from the type ac
ceptance requirements without such de
tailed information being provided will not 
relieve PCRT station licensees from compli
ance with the type acceptance provisions.
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consideration and Clarification, MMR 
raised an issue of interpretation as to 
whether the alternative type accep
tance procedures provided for in the 
“ Order” apply to transmitters in its 
possession but not utilized prior to 
January 1, 1971. The alternative pro
cedures adopted in the “Order” were 
intended to provide special relief for 
operational transmitters acquired 
prior to the rules adopted in Docket 
18577. Therefore, we agree with MMR 
that the alternative procedures should 
not only apply to transmitters in
stalled prior to January 1, 1971. Fur
thermore, considering that a substan
tial amount of time has passed since 
these type acceptance rules were first 
to have gone into effect, using the 
January 1, 1971, date as the cutoff for 
alternative test procedures may also 
be burdensome to the licensees and 
not of particular benefit to the public. 
Consequently, we will consider the al
ternative test procedures submitted by 
concerned licensees in the case of 
transmitters installed at PCRT sta
tions prior to the release date of the 
instant Memorandum Opinion and 
Order.94

Application for PCRT Station at 
Savannah, G eorgia

97. Paragraphs 31 and 32 of the 
“Order” dealt with the application 
(File No. 939-M-L-80) of Alpha B. 
Martin (Martin) for a new PCRT sta
tion at Savannah, Georgia. In its Peti
tion for Reconsideration and Clarifica
tion of the Order, MMR posited that 
Martin’s application was stale. MMR 
urged the Commission to hold Mar
tin’s application in abeyancy or, alter
natively, to return the application as 
defective and treat the matter de novo 
upon its resubmission. By letter dated 
October 18, 1977, the Commission in
quired of Martin whether he had a 
continuing interest in keeping the ap
plication on file pending finalization 
of Docket No. 19544 or whether he 
was no longer interested and desired 
that the application be dismissed. This 
letter was returned to the Commis
sion, stamped by the U.S. Postal Ser
vice with the notation “ addressee un
known.” 98 Subsequent attempts to 
contact Martin through his attorney 
of record, Mr. George B. Martin, were 
also fruitless.96 Being unable to con-

84 Under the circumstances, there is no 
need to modify Appendix 3, attached to the 
“Order,” or § 81.137(d) of the Commission’s 
Rules as currently published. Paragraph 46 
of the “Order” is modified to the extent in
dicated in paragraph 94-96 and 106 of the 
instant Memorandum Opinion and Order.

“ The letter had been mailed to Martin at 
his last known mailing address: 2405 W. 
Reynolds Avenue, Plant City, Fla. 33566.

“ The attorney indicated that he had not 
heard from or been able to contact Martin 
or his wife “for a very long time” and no 
longer know of their whereabouts.
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tact Martin for the purpose of deter
mining his position with regard to his 
application, it would be futile for the 
Commission to attempt to return this 
application to him. Similarly, holding 
this application in abeyance would be 
pointless, since the Commission has no 
way o f notifying Martin of any action 
it may take, either positive or nega
tive. Moreover, Martin’s failure to 
keep the Commission apprised of a 
current mailing address, not to men
tion his lack of contact with his attor
ney of record in this matter, evidencés 
his lack of intent to prosecute his ap
plication. Consequently, it must be 
concluded that this application is no 
longer viable and should be dismissed.

Application for L imited Coast 
Radiotelegraph Stations

98. Paragraphs 33-36 of the “Order” 
dealt with the application (File No. 
900-M-L-61) of J. Ray McDermott 
(McDermott) for a limited coast sta
tion at Harvey, La. We determined 
therein that the proposed service 
would be essentially the same as would 
be rendered by PCRT stations, that 
there was a scarcity of radiotelegraph 
frequencies available for assignment 
to limited coast stations, that the type 
of service requested was becoming 
available through PCRT stations, and 
that the type of congestion presently 
prevailing on limited coast radiotele
phone frequencies would not be tech
nically acceptable for the service pro
posed on radiotelegraph frequencies. 
We herein affirm those views, as well 
as the view that PCRT stations appear 
to provide the best means for the man
agement of radiotelegraph frequencies 
at this time.

99. Following another review of 
McDermott’s application, we note that 
the application is actually for a devel
opmental, Class I-A  limited coast ra
diotelegraph station and is framed in 
terms of §81.501 et seq. of the rules, 
which deal with developmental sta
tions. However, we note that §81.501 
provides that authorization for devel
opmental stations will be issued only 
to those persons who are eligible to 
operate a regular station (as opposed 
to developmental) in the service wher
ein they are applying. Therefore, for 
McDermott to be eligible for a devel
opmental station, he must be eligible 
to be a regular limited coast radiotele
graph station licensee. Section 81.22397 
provides that in order to be eligible for 
a limited coast radiotelegraph station

"Sections 81.223 and 81.225 were formerly 
numbered as §81.203 and §81.205, respec
tively. These sections have been incorporat
ed within the Commission’s rules since 1951 
with no modifications other than section 
numbering. The present designations were 
adopted in Docket No. 20813, released June 
10,1977.

RULES AND REGULATIONS

authorization, the applicant is: (1) reg
ularly engaged in performing a service 
for one or more governmental agen
cies; (2) a corporation proposing to 
furnish a non-profit radio communica
tions service to its parent, to another 
subsidiary of its parent, or to its own 
subsidiary where the party to be 
served is regularly engaged in per
forming a service to one or more gov
ernmental agencies; or (3) a non-profit 
organization whose purpose is furnish
ing a maritime mobile service solely to 
persons who are regularly engaged in 
performing a service to one or more 
governmental agencies. Furthermore, 
§81.225 of the rules provides .that 
limited coast radiotelegraph stations, 
inter alia, shall be used exclusively to 
serve governmental purposes.

100. McDermott's application shows 
that he apparently does not meet the 
eligibility requirements and that his 
proposed service would not meet pur
poses for which limited coast stations 
were intended.98 Consequently, 
McDermott’s application is deter
mined to be defective and therefore 
should be dismissed.99

101. Accordingly, it  is hereby or
dered, That, pursuant to sections 4(i), 
4(j), 201(a), 214, 303 (e), (f), and (r), 
and 403 of the Communications Act of 
1934, as amended, the Commission’s 
Memorandum Opinion and Order (in 
this proceeding), released May 27, 
1976, is modified and clarified as indi
cated herein.

102. It  is further ordered, That, para
graphs 43, 44, 45, 46, 47, 48, 50, and 51 
of the Commission’s Memorandum 
Opinion and Order (in this proceed
ing), released May 27,1976, are hereby 
vacated.

103. It  is further ordered, That, the 
Petition for Partial Reconsideration 
and Modification filed by RCA on 
June 28, 1976, and the Petition for Re
consideration and Clarification filed 
by MMR on July 1, 1976, are granted 
to the extent indicated herein and are 
denied in all other respects.

104. It  is further ordered, That, the 
application (File No. 939-M-L-80) filed 
by Alpha B. Martin for a public coast

98 McDermott’s application stated that he 
is engaged in operating commercial trans
port vessels used in connection with off
shore oil exploration activities for the petro
leum industry. The application neither indi
cated McDermott’s eligibility for a limited 
coast radiotelegrph station authorization 
nor requested amendment or waiver of the 
pertinent rule provision discussed above.

"W e  stated in the “Order” that rulemak
ing to delete Part 81 provisions which would 
provide for licensing of limited coast tele
graph stations would be initiated as a sepa
rate proceeding. We are, therefore, directing 
the Chief, Safety and Special Radio Ser
vices Bureau, to review whether there 
should be such a* rulemaking and to insti
tute the proceeding, if warranted, as soon as 
practicable.

radiotelegraph station at Savannah, 
Ga., is dismissed pursuant to § 1.958(d) 
of the Commission’s rules.

105. It  is further ordered, That, the 
application (File No. 990-M-L-61) filed 
by J. Ray McDermott for a limited 
coast radiotelegraph station at 
Harvey, La., is dismissed pursuant to 
§ 1.958(c) of the Commission’s rules.

106. It  is further ordered, That, (a) 
transmitters at public coast radiotele
graph stations shall be type accepted, 
as discussed in paragraphs 94 through 
96 above, within a period of twelve 
(12) months/from release' of the in
stant Membrandum Opinion and 
Order, and (b) § 81.137(d), Part 81 of 
the Commission’s rules, is amended as 
set forth in Appendix 3 to the Com
mission’s Memorandum Opinion and 
Order (in this proceeding), released 
May 27, 1976, published on June 1, 
1976 (41 FR 22065).

107. It  is further ordered, That, com
pliance with type acceptance require
ments at public coast radiotelegraph 
stations WOE, WPA, KLC, KOK, and 
k t .b  are waived, temporarily, as dis
cussed in paragraph 92 above.

108. It  is hereby certified, That, nei
ther the present nor future public con
venience and necessity will be adverse
ly affected by the proposed discon
tinuance of public coast radiotele
graph stations WSF, WSC, and WAX.

109. It  is further ordered, That, the 
applications to . discontinue public 
coast radiotelegraph stations WSF 
(File No. T-D-17509), WSC (File No. 
W-P-D-88), and W AX (File No. T-D- 
21178) are granted and the applicants 
are hereby authorized to discontinue 
public coast radiotelegraph service at 
stations WSF (New York, N.Y.), WSC 
(Tuckerton, N.J.), and W AX (Hialeah, 
Fla.).

110. It  is further ordered, That, the 
applications to discontinue* public 
coast radiotelegraph stations WOE 
(File No. T-D-17603 as amended by 
W-P-D-88), WPA (File No. W-P-D- 
88), KLC (File No. T-D-18395), and 
KFS (File No. T-D-18394) are denied.

111. It  is further ordered, That, the 
proceeding in Docket No. 19544 is 
hereby terminated.

Federal Communications 
Commission,

W illiam J. Tricarico,
Secretary.

A p p e n d ix  1

UPDATED LIST OF COMMENTERS

A. Alvevizos
Abrams, Anton, Robbins, Resuick &

Schneider, P.A.
Aeronautical Communications Equipment,

Inc.
American Communications Association 
American Institute of Merchant Shipping 
Amerian Maritime Association 
American Radio Association 
Arthur D. Carroll 
Atlantic Richfield Co.
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TABLE 3

S t a t io n s  R e m a in in g  A f t e r  I m p l e m e n t a t io n  
o f  a n  A n t ic ip a t e d  O v e r a ll  I m p r o v e m e n t  

P l a n

MARINE RADIOTELEGRAPH, PUBLIC COAST 
STATIONS

Area Call Location Licensee

North Atlantic WCC, Chatham, Mass... RCA
Coast.

WSL. Amagansett, L.I.,
N.Y. ITT

WMH. Baltimore, Md.... MPA
Gulf Coast......... ... WPD. Tampa, Fla........ Wood

WLO. Mobile, Ala.......... MMR
WNU. New Orleans, La. TRT

Pacific Coast..... ... KPH. San Francisco, RCA
Calif.

KPS. ITT
Great Lakes....... ... WLC. Rogers City, CRT

Mich..

A p p e n d ix  3

D e p a r t m e n t  o f  T r a n s p o r t a t io n  
U.S. C o ast  G u ard  

W alter R. H inchman,
Chief Common Carrier Bureau, Federal 

Communications Commission, 1919 M  
Street NW., Washington, D.C.
D ear  M r . H in c h m a n : This is in reply to 

your letter, serial 9130, reqifesting informa

tion on Coast Guard 500 kHz coverage on 
the Atlantic, Gulf, and Pacific Coasts of the 
Continental United States.

Enclosed is a list of Coast Guard facilities 
presently providing 500 kHz coverage you 
have interest in, including remote sites with 
coverage areas indicated. Coverage areas 
were obtained from the following U.S. De
partment of Commerce publications:

(a) “Coast Guard Communication Cover
age of the Gulf of Mexico at 500 kHz”, July 
1970, Institute for Telecommunication Sci
ences, ESSA Technical Memorandum 
ERLTM-ITS 242.

(b) “East Coast Communications Coverage 
at 500 kHz”, October 1971, Institute for 
Telecommunications, letter report.

(c) “West Coast Communications Cover
age at 500 kHz”, July 1973, Office of Tele
communications, OT Technical Memoran
dum 73-144.

MF coverage provided by Radio Station 
Long Beach, Calif, and Group Astoria, Oreg. 
will be remoted to Communications Station 
San Francisco, Calif., by late 1978. A remote 
receive site is also planned for St. Peters
burg, Fla., with a control at Miami, Fla., and 
will be completed by early 1979.

L. V. D o r r ia n , 
Acting.

Enel: (1) List of Coast Guard Units Provid
ing 500 kHz Coverage. (2) Transmit and Re
ceive Coverage Areas of Coast Guard units.

L is t  o f  S t a t io n s

Area Name Call sign Location Latitude/
Longitude

Notes

COMMSTA Boston.......... NM F.... Otis AFB, Mass... 4T42' N., 70”3T Transmit.
W..

Marshfield, Mass 42°03' N., 70*42' Receive.
W..

Moriches, N .Y .... 40*47' N., 72*45' Remote,
W.. receive.

COMMSTA Portsmouth... N M N .... Pungo, V a .......... 36*44' N., 76*00' Transmit.
W..

Northwest, Va.... 36*33' N., 76*15' Receive.
W..

Oak Island, N.C.. 33*54' N., 78*02' Remote,
W.. receive.

RADSTA Miami:.............. N M A .... Miami, F la......... 25*37' N., 80*23'
W..

Jacksonville, Fla. 30*18' N., 81*24' Do.
W..

G u lf....... .............. NMG..„ New Orleans, La. 29*53' N., 89*55'
W..

Galveston, Tex ... 29*20' N., 94*47' Do.
W..

Pacific................... N M C .... Bolinas, Calif..... 37*55' N., 122*44' Transmit.
W..

Point Reyes, 38*07' N., 122*56' Receive.
Calif. W..

RADSTA Long Beach...... NMQ — Long Beach, 33*44' N., 118*24'
Calif. W..

GROUP Astoria............... NMW... Astoria, Oreg..... 46*12' N., 123*57'
W„
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Shore-to -eh ip  coverage at 500 kHz of existing transm itters, and possible station 
at Corpus Christi. A r e a s  inside contours a re  expected to receive 3 dB SNR in a  
500-Hz bandwidth 85 percent o f the time block 0000-0400, Sum m er.

'  S h to -to -sh o re  coverage  a t 500 kH z. fo r  tim e b lock  0000-0400, Sum m er. Sh ipboard  SOOKHz 
t r a n s m it t e r s  a re  assumed to  have a nominal power o f  350W and to  r a d ia t e  in to  a 50% e f f i c i e n t  an tenna .
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[6712-rOl]

[Docket No. 21342; RM-2792; PCC 78-1501

PART 91 — INDUSTRIAL RADIO 
SERVICES

Allowing Transmission of Pulsed Car
rier Emissions on the Frequencies 
154.570 and 154.600 MHz

AGENCY: Federal Communications 
Commission.
ACTION: Report and order.
SUMMARY: In this report and order 
the Commission adopted rules permit
ting the use of pulsed emissions (P0 
and P2) on two Business Radio Service 
low power frequencies with peak 
power of 1 watt. This is an affirmative 
response to a petition by Ag Nav, Inc.
EFFECTIVE DATE: April 14, 1978.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION 
CONTACT:

A. C. King, Industrial and Public 
Safety Rules Division, Safety and 
Special Radio Services Bureau, 202- 
632-6497.

R e p o r t  a n d  O r d e r  

Adopted: February 28,1978.
Released: March 7,1978.
In the matter of amendment of 

§91.554 (a) and (b) of the Commis
sion’s rules and regulations to allow 
transmission of pulsed carrier emis
sions on the frequencies 154.570 and
154.600 MHz, Docket No. 21342, RM- 
2792,

1. On July 22, 1977, the Commission 
released a notice of proposed rulemak
ing proposing rule changes which 
would permit operation of a land navi
gation system on two Business Radio 
Service frequencies 154.570 and
154.600 MHz.1 The Notice was pub
lished in the F e d e r a l  R e g is t e r  on 
August 15, 1977, (42 FR 41143). The 
purpose of the proposed system would 
be to enable farmers to apply herbi
cides, pesticides, and fertilizers with
out overlaps or skips by accurately 
measuring the distance from the last 
applied path.

2. The absence of effective guidance 
in agricultural spraying operations re-

‘See FR 42 46372, September 15,1977.

suits in damage to crops from double 
applications of chemicals in some 
areas or crop failure and loss where 
skips occur in others. Mechanical 
markers or additives have not consis
tently overcome these problems. The 
system proposed by Ag Nav, Inc. (Ag 
Nav) utilizes a low power, narrow band 
VHF radio guidance technique with a 
transceiver carried on the spraying ve
hicle and two repeater transceivers 
spaced with respect to each other a 
measured distance along a line normal 
to the intended path of the spraying 
vehicle. The vehicle transmitter trig
gers each repeater sequentially and 
the vehicle receiver detects and mea
sures the phase difference between 
the received signals from the repeat
ers. The phase comparator generates 
an error signal which is used to correct 
the path of the spraying vehicle or to 
indicate to the driver that he has devi
ated from the proper straight line 
course in somewhat the same manner 
as an airplane is guided onto the 
runway by a localizer beam.

3. Comments were received from 
Sears Roebuck and Co. reiterating the 
position stated in their comments re
sponding to Ag Nav’s petition for rule 
making. In those comments Sears 
noted their heavy reliance on 154.570 
and 154.600 MHz, F3 emission, for 
voice transmissions in their security 
operations and suggested power, an
tenna height, and geographical restric
tions as well as a general non-interfer
ence provision to protect existing and 
future voice operations.

4. We do not agree that power re
strictions beyond those proposed in 
the notice are either necessary or de
sirable. In the notice we proposed a 
peak output power of 1 watt as com
pared to the 2 watt general power limi
tation on the two frequencies. We be
lieve that 1 watt is the minimum that 
would be required to cover large fields 
without the necessity of frequently 
moving the repeater transceivers. Nei
ther do we believe that users would be 
likely to erect high and elaborate an
tenna systems. In the event this 
should happen, we feel that the pre
sent non-interference rule (limitation 
(13)) is adequate protection for mobile 
operations. As for the future, we do 
not now foresee that pulsed emissions 
would pose any more serious threat to 
voice operations than the presently 
authorized telemetry and remote con
trol operations. For these reasons we 
must reject Sears Roebuck and Co.’s 
argument and will authorize P0 and 
P2 emissions as set forth below.

5. In the notice we also requested 
comments on whether or not pulsed

emissions should be permitted on 
other low power frequencies. No com
ments addressing this issue were re
ceived so we are taking no further 
action to expand this proceeding along 
that avenue at this time.

6. In view of the foregoing, the Com
mission concludes that the public in
terest will be served by amending the 
rules to permit division and use of the 
frequency assignments 154.570 and
154.600 MHz on a 5 kHz basis with 
pulsed carrier (P0 or P2) emission and 
with a power limitation of one watt.

7. Accordingly, it  is ordered, Pursu
ant to the authority contained in sec
tions 4(i) and 303 of the Communica
tions Act of 1934, as amended, that 
part 91 of the Commission’s rules is 
amended effective April 14, 1978, as 
set forth below. It  is further ordered, 
That this proceeding is terminated.
(Secs. 4, 303, 48 Stat., as amended, 1066, 
1082; (47 U.S.C. 154, 303).)

F e d e r a l  C o m m u n i c a t i o n s  
C o m m i s s i o n ,

W i l l i a m  J. T r ic a r i c o ,
Secretary.

Part 91 of Chapter I  of Title 47 of 
the Code of Federal Regulations is 
amended as follows:

Section 91.554(a) is amended by the 
addition of a new limitation (51) to the 
frequencies 154.570 and 154.600 MHz, 
and paragraph (b)(51) is amended to 
read as follows:

§ 91.554 Frequencies available, 
( a ) * * *

Frequency 
or band

Class of 
station(s)

General
reference

Limitations

Megahertz

* * * * ♦

154.570.. Mobile..... . Low power 13,14,44,51.
general
use.

154.600.. .... do................ do........ 13,14,43,51.

♦ * ♦ * *

(b) * * *
(51) This frequency may be used, 

with the transmitter carrier centered 
on the designated frequency or 5 kHz 
above or below the designated fre
quency, with P0 or P2 emission, using 
a bandwidth of 5 kHz and a power not 
to exceed 1 watt peak power output.

* * * * *

[FR Doc. 78-6407 Filed 3-10-78; 8:45 am]
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[7035-01]

Title 49— Transportation

CHAPTER X— INTERSTATE 
COMMERCE COMMISSION

SUBCHAPTER B— PRACTICE AND PROCEDURE

[Ex Parte No. 293 (Sub-No. 8)]

PART 1127— STANDARDS FOR DETER- * 
MINING COMMUTER RAIL SERVICE 
CONTINUATION SUBSIDIES AND  
EMERGENCY OPERATING PAY
MENTS

AGENCY: Rail Services Planning 
Office (RSPO), Interstate Commerce 
Commission (ICC).

ACTION: Extension of filing time.
SUMMARY: On January 11, 1978, the 
Rail Services Planning Office (RSPO) 
reissued the Standards for Determin
ing Commuter Rail Service Continu
ation Subsidies and Emergency Oper- . 
ating Payments (Commuter Stan
dards) to conform with the new Uni
form System of Accounts, published at 
43 PR, January 11, 1978, p. 1715. 
RSPO invited interested parties to file 
comments on any changes of sub
stance which may have been made and 
on the applicability of the formulae 
for apportioning common costs in view 
of the new accounting system.
DATE: Reply comments may be filed 
on or before March 28,1978.
ADDRESS: An original and six copies 
of the reply comments should be 
mailed to:

Rail Services Planning Office, 1900 L 
Street, NW., Washington, D.C. 
20036, Attn: Commuter Standards.

FOR FURTHER INFORMATION 
CONTACT:

David S. Rind, Cost Evaluation
Branch, Rail Services Planning
Office, Interstate Commerce Com
mission, Washington, D.C* 20036,
202-254-7552.

SUPPLEMENTARY INFORMATION: 
Comments were received from four 
parties. Most of the comments were 
concerned with technical changes to 
make the Commuter Standards com
patible with the new accounting 
system. Several comments were made 
by the parties relating to the follow
ing:

(1) Relief from using the new ac
counting system for the Commuter 
Standards.

(2) A new procedure for assigning 
fringe benefit costs and the inclusion 
o f additional items in the fringe bene
fit account.

(3) Clarification of the definition of 
“ actual” .

(4) Clarification of the Speed Fac
tored Gross Ton Formula regarding 
tracks or other roadway facilities that 
could be removed if the commuter ser
vice were terminated and accompany
ing reduction of freight train speeds 
oh mainlines where commuter service 
was operated.

(5) The need to include a methodolo
gy for accounting for police patrol and 
clearing accounts.

Interested persons are invited to file 
reply comments on these and other 
points raised by the parties in their 
initial statements.

Issued March 6, 1978, by Alan M. 
Fitzwater, Director, Rail Services 
Planning Office.

By the Commission.
H. G. Homme, Jr., 

Acting Secretary.
[FR  Doc. 78-8492 Filed 3-10-78; 8:45 am]

[4310-55]

Title 50— Wildlife and Fisheries

CHAPTER I—-UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART
MENT OF THE INTERIOR

PART 33— SPORT FISHING

Opening of Upper Souris National 
Wildlife Refuge, N. Dak., to Sport 
Fishing; Correction

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule; correction.
SUMMARY: This document adds a 
subparagraph to regulations on the 
opening of Upper Souris National 
Wildlife Refuge, N. Dak., Sport Fish
ing which appear at page 2633 of the 
Federal Register of January 18, 1978.
DATE: No change from original docu
ment (May 6, 1978 through March 25, 
1979).
FOR FURTHER INFORMATION 
CONTACT: Maurice B. Wright, 
Refuge Manager, Upper Souris Na
tional Wildlife Refuge, R.R. No. 1, 
Foxholm, N. Dak. 58738, 701-468-5634.

In FR Doc. 78-1334 appearing on 
page 2633 of the Federal Register, 
Wednesday, January 18, 1978, subpar
agraph (8) under special regulations is 
added to § 33.5 and reads as follows:

(8) Boats are permitted only from 
May 6 thru September 30,1978.

Maurice B. W right, 
Refuge Manager.

March 3,1978.
[FR  Doc. 78-6444 Filed 3-10-78; 8:45 am]
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proposed rules
This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of 

these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

[3410-02]
DEPARTMENT OF AGRICULTURE 

Agricultural.Marketing Service 

[7 CFR Part 908]

VALENCIA ORANGES GROWN IN 
ARIZONA AND DESIGNATED PART 
OF CALIFORNIA

Proposed Size Regulation
AGENCY: Agricultural Marketing 
Service, USDA.
ACTION: Proposed rule.
SUMMARY: This notice invites writ
ten comments on a proposal to extend 
through January 15, 1979, the current 
minimum diameter requirement of 
2.32 inches for shipments of Califor
nia-Arizona Valencia oranges grown in 
District 3, and establish the same 
minimum size requirement for ship
ments of Valencia oranges grown in 
Districts 1 and 2. This proposed re
quirement is designed to promote or
derly marketing in the interest of pro
ducers and consumers.
DATES: Comments must be received 
before March 24,1978.
ADDRESS: Send two copies of com
ments to the Hearing Clerk, U.S. De
partment of Agriculture, Room 1077 
South Building, Washington, D.C. 
20250, where they will be available for 
public inspection during business 
hours (7 CFR 1.27(b)).
FOR FURTHER INFORMATION 
CONTACT: Charles R. Brader, 202- 
447-6393.
SUPPLEMENTARY INFORMATION: 
The proposals under consideration 
were submitted by the Valencia 
Orange Administrative Committee, es
tablished under Marketing Order No. 
908, as amended (7 CFR Part 908), reg
ulating the handling of Valencia or
anges grown in Arizona and designated 
part of California, effective under the 
Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), as the agency to administer its 
terms and provisions.

The committee met on February 17, 
1978, to consider crop and market con
ditions and other factors affecting the 
need for regulations, and recommend
ed that Valencia oranges in fresh do
mestic shipments from Districts 1, 2,

and 3 be required to be 2.32 inches in 
diameter or larger. The 1977-78 season 
crop of Valencia oranges is currently 
estimated by the committee at 55,600 
carlots. The committee reports that 
demand in regulated fresh market 
channels is expected to require about 
37 percent of this volume. The remain
ing 63 percent would be available for 
utilization in export and processing 
outlets. The committee indicates that 
volume and size composition of the 
crop of Califomia-Arizona Valencia or
anges is such that ample supplies of 
the more desirable sizes will be avail
able to satisfy the demand in regulat
ed channels.

The proposals are as follows:
Order, (a) During the period March 

31, 1978, through January 15, 1979, no 
handler shall handle any Valencia or
anges grown in District 1 which are of 
a size smaller than 2.32 inches in diam
eter, which shall be the largest mea
surement at a right angle to a straight 
line funning from the stem to the 
blossom end of the fruit: Provided, 
That not to exceed 5 percent, by 
count, of the Valencia oranges con
tained in any type of container may 
measure smaller than 2.32 inches in di
ameter.

(b) During the period April 7, 1978, 
through January 15, 1979, no handler 
shall handle any Valencia oranges 
grown in District 2 which are of a size 
smaller than 2.32 inches in diameter, 
which shall be the largest measure
ment at a right angle to a straight line 
running from the stem to the blossom 
end of the fruit: Provided, That not to 
exceed 5 percent, by count, of the Va
lencia oranges contained in any type 
of container may measure smaller 
than 2.32 inches in diameter.

(c) During the period April 14, 1978, 
through January 15, 1979, no handler 
shall handle any Valencia oranges 
grown in District 3 which are of a size 
smaller than 2.32 inches in diameter, 
which shall be the largest measure
ment at a right angle to a straight line 
running from the stem to the blossom 
end of the fruit: Provided, That not to 
exceed 5 percent, by count, of the Va
lencia oranges contained in any type 
of container may measure smaller 
than 2.32 inches in diameter.

(d) As used in this section, “handle” , 
“handler” , “District 1” , “District 2” ,

and “District 3” mean the same as de
fined in the marketing order.

Dated: March 8,1978.
C h a r l e s  R. B r a d e r , 

Deputy Director, Fruit and Vege
table Division, Agricultural 
Marketing Service.

[FR Doc. 78-6462 Filed 3-10-78; 8:45 am]

[7590-01]
NUCLEAR REGULATORY 

COMMISSION

[10 CFR Parts 30, 40, 50, and 70]

DECOMMISSIONING CRITERIA FOR 
NUCLEAR FACILITIES

Advance Notice of Proposed 
Rulemaking

AGENCY: U.S. Nuclear Regulatory 
Commission.
ACTION: Advance Notice of Proposed 
Rulemaking.
SUMMARY: The U.S. Nuclear Regula
tory Commission has underway exten
sive studies intended to provide a data 
base for developing decommissioning 
criteria for nuclear facilities. The 
Commission is considering amending 
its regulations to provide more specific 
guidance on decommissioning criteria 
for production and utilization facility 
licensees and byproduct, source, and 
special nuclear material licensees. This 
notice is to invite advice and recom
mendations on several questions con
cerning decommissioning nuclear fa
cilities.
DATES: Comment period expires May 
15,1978.
ADDRESSES: Interested persons are 
invited to submit written comments 
and suggestions to the Secretary of 
the Commission, U.S. Nuclear Regula
tory Commission, Washington, D.C. 
20555, Attention: Docketing and Ser-̂  
vice Branch. Copies of comments re
ceived by the Commission may be ex
amined in the Commission’s Public 
Document Room at 1717 H Street, 
NW., Washington, D.C.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Robert M. Bemero, Office of 
Standards Development, U.S. Nucle
ar Regulatory Commission, Wash
ington, D.C. 20555 (phone 301-443- 
3573).

SUPPLEMENTARY INFORMATION: 
Present requirements and practices re-
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lating to the decommissioning of nu
clear facilities are addressed in guides 
and regulations of the U.S. Nuclear 
Regulatory Commission. Section 
50.33(f) of Title 10, Code of Federal 
Regulations requires the Nuclear Reg
ulatory Commission (NRC) to deter
mine, prior to the issuance of a license, 
that an applicant for an operating li
cense is financially qualified to perma
nently shut down his facility and 
maintain it in a safe condition. Section 
50.82 of Part 50 specifies requirements 
concerning termination of facility li
censes. NRC Regulatory Guide 1.86 
describes methods and procedures ac
ceptable to the NRC staff for the ter
mination of operating licenses for re
actors. The guide specifies limits 
which must be met before buildings, 
structures, and equipment, etc., can be 
released on an unrestricted basis. The 
guide also discusses alternatives for re
actor retirement, i.e., (1) mothballing,
(2) in-place entombment, (3) removal 
of radioactive components and dis
mantling, and (4) conversion to a new 
nuclear system or a fossil fuel system.

Appendix F of Part 50 was amended 
in 1971 to require an applicant for cer
tain licenses to provide information to 
enable the Commission to determine 
whether the applicant is financially 
qualified to provide for the removal 
and disposal of radioactive waste. Ap
pendix F also states that a design ob
jective of a fuel reprocessing plant 
shall be to facilitate decontamination 
and that the Commission will develop 
criteria for the extent of decontamina
tion to be required upon decommis
sioning in consultation with compe
tent groups.

Regulatory Guides dealing with the 
content and format of applications 
and environmental reports for urani
um mill licenses presently request in
formation on tailings stabilization and 
associated financial arrangements for 
assuring that tailings are stabilized. 
Also, a generic environmental impact 
statement (EIS) on uranium milling is 
under preparation. One primary objec
tive of the EIS is to provide an infor
mation base for a rulemaking action 
covering the decommissioning and 
long-term disposition of mill tailings.

Several enriched uranium fuel fabri
cation facilities have, in the past, 
ceased operations. These plants gener
ally have been decontaminated to 
below limits essentially the same as 
those specified in Regulatory Guide 
1.86. The same holds true for other lo
cations where byproduct, source, and 
special nuclear material have been 
used.

In 1975, the NRC initiated studies at 
Battelle-PNL to provide an informa
tion base for developing decommis
sioning criteria and guidelines for 
light water reactors and their fuel 
cycle facilities. These studies will also 
include waste burial grounds. The

studies will evaluate the technology, 
costs, and the environmental impact 
(both occupational and public) related 
to decommissioning. These studies 
have led to a final report on decom
missioning a fuel reprocessing plant in 
October 1977. A final report on decom
missioning a pressurized water reactor 
is scheduled for May 1978. Other re
ports are scheduled over the next two 
years to complete these studies.

In a petition dated July 5, 1977, as 
supplemented October 7, 1977, the 
Public Interest Research Group, and 
others, requested the Commission to 
initiate rulemaking to promulgate reg
ulations for nuclear power plant de
commissioning. The regulations re
quested by the petitioners would re
quire plant operators to post bonds to 
be held in escrow, prior to each plant’s 
operations, to ensure that funds will 
be available for proper and adequate 
isolation of radioactive material upon 
each plant’s decommissioning. The pe
titioners state that the regulations 
should also require that nuclear power 
plants already in operation establish 
plans and immediately post bonds, to 
be held in escrow, to ensure proper de
commissioning. The petitioners argue 
that this arrangement will ensure that 
the cost of decommissioning is paid for 
by current beneficiaries and not by 
future generations.

The Commission is considering de
velopment of a more explicit overall 
policy for decommissioning nuclear fa
cilities and amending its regulations in 
10 CFR Parts 30, 40, 50 and 70 to in
clude more specific guidance on de
commissioning criteria for production 
and utilization facility licensees and 
byproduct, source, and special nuclear 
material licensees. It is anticipated 
that the issue raised in the PIRG  peti
tion discussed above will be processed 
separately from the overall policy de
velopment. Advice and recommenda
tions on the matter of overall policy 
development are invited from all inter
ested persons. Specifically, comments 
are requested on the following ques
tions.

1. Is it desirable to develop more de
finitive decommissioning criteria for 
production and utilization facility li
censees and byproduct, source, and 
special nuclear material licensees? I f  
so, should the criteria be in the form 
of:

A. Potential exposures to individ
uals;

B. Numerical contamination limits;
C. Other? (Specify)
2. Should detailed decommissioning 

plans be required prior to the issuance 
of licenses?

3. Should funding or other surety ar
rangements be required before the is
suance of licenses for all cases? I f  not, 
which cases?

4. What are acceptable criteria for 
residual levels of radioactivity on ma

terials which can be released for un
restricted use?

5. Proposals have been made to 
maintain reactors, which have been 
closed, in protective storage for 
lengthy periods of time to allow for ra
dioactive decay prior to dismantle
ment. From the standpoint of deter
mining the impact to future genera
tions, what is an acceptable length of 
time, if any, after a facility operation 
ceases before the facility should be de
commissioned?

6. Should decommissioning criteria 
extend to buildings, structures, and 
components which have not been con
taminated with radioactive materials?

The Commission has concluded that 
action to include specific decommis
sioning criteria and guidelines in its 
regulations for production and utiliza
tion facility licensees and byproduct, 
source, and special nuclear material li
censees would constitute a major Fed
eral action significantly affecting the 
quality of the human environment 
and as such will require the prepara
tion of an environmental impact state
ment pursuant to Section 102(2X0 of 
the National Environmental Policy 
Act (NEPA). Accordingly, an impact 
statement s) will be prepared should 
the Commission determine it is in the 
public interest to proceed to amend its 
regulations as described above.

Dated at Washington, D.C., this 8th 
day of March, 1978.

For the Nuclear Regulatory Com
mission.

Sam u el  J. C h il k , 
Secretary of the Commission.

CFR Doc. 78-6461 Filed 3-10-78; 8:45 am]

[4810-33]
DEPARTMENT OF THE TREASURY

Comptroller of the Currency

[12 CFR Port 11]

SECURITIES EXCHANGE ACT 
DISCLOSURE RULES

AGENCY: Comptroller of the Curren
cy, Treasury.
ACTION: Proposed amendments.
SUMMARY: This document would 
amend the Securities Exchange Act 
Disclosure Rules (12 CFR Part 11) in 
order that the regulations will be sub
stantially similar to comparable rules 
and regulations issued by the Securi
ties and Exchange Commission 
(“SEC” ). Under the Securities Ex
change Act of 1934 (“ the 1934 Act” ), 
changes made by the SEC in its rel
evant rules and regulations must also 
be made by the Comptroller of the 
Currency ( “Comptroller” ) in the Secu
rities Exchange Act Disclosure Rules 
unless he finds that such rules are not
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appropriate in the public interest or 
for the protection of investors, and 
such findings are published in the Fed
eral Register. This proposal is intend
ed to comply with “ the 1934 Act” to 
update and clarify the regulations.
DATE: Written comments must be re
ceived on or before April 12,1978.
ADDRESS: Written comments should 
be addressed to John E. Shockey, 
Chief Counsel, Comptroller of the 
Currency, Washington, D.C. 20219.
FOR FURTHER INFORMATION 
CONTACT:

Ralph Janvey, Attorney, Securities
Disclosure Division, Comptroller of
the Currency, Washington, D.C.
20219, at 202-447-1954.

SUPPLEMENTARY INFORMATION:
I. The major changes in Part 11 which 
are proposed to be made are discussed 
below:

A. Confidential Treatment

Effective May 28, 1976, the SEC 
adopted a new Rule 24b-2, which pro
vides that confidential treatment of 
information in required filings shall be 
granted only if the information is con
sidered to be non-public under the 
Commission’s Freedom of Information 
Act ( “FOIA” ) Rules. (Refer to Securi
ties Exchange Act Release No. 12386, 
41 FR 53784). The new Rule 24b-2 re
places Rule 24b-2, which was rescind
ed in 1975.

The proposed rule differs from the 
SEC Rule 24b-2 in the procedure for 
review of a denial of a request for con
fidential treatment. The SEC rule pro
vides that when a request for confi
dential treatment is denied, the infor
mation for which confidential treat
ment was sought will be made public 
upon the lapse of 5 days from the dis
patch of notice of denial, unless the 
person seeking confidential treatment 
notifies the Commission of his intent 
to seek Commission review of the dele
gated action within that time.

The determination of a request for 
confidential treatment is not a dele
gated action in the Office of the 
Comptroller of the Currency; conse
quently, there is no reason to adopt an 
internal review procedure similar to 
the SEC procedure. However, the 
Comptroller thinks that some provi
sion should be made for appeal. 12 
CFR 11.3(c) presently provides for a 
period during which information will 
not be available to the public and 
during which the person whose re
quest for confidential treatment has 
been denied may seek judicial review if 
timely notice has been given.

The comptroller proposes to leave 
unchanged the provision of 12 CFR
II .  3(c) which provides that the infor
mation for which confidential treat
ment is sought will be made public 
upon the lapse of 15 days from dis

patch of notice of denial of a request 
for confidental treatment by regis
tered or certified mail, unless written 
notice of intent to sek judicial review 
is received by the Comptroller within 
that time. However, the comptroller 
proposes to amend the regulation to 
shorten from 60 to 30 days (from dis
patch of notice of denial), the time 
during which the information will be 
withheld pending the actual filing of a 
petition for judicial review when 
timely notice of such intent has been 
filed. A  request for confidential treat
ment which has been granted will be 
reevaluated when a FOIA request is 
received.

The Comptroller believes that notice 
of denial and notice of intent to seek 
judicial review should be in writing, 
and that 15 days is an adequate period 
of time to allow for mail delivery of 
these notices. Since procedures in
volved in seeking judicial review may 
be more time consuming than an in
ternal review procedure, a longer 
period for seeking review is provided.

B. D issemination of Proxy Informa
tion to Beneficial Owners by Issu
ers Through Intermediary Record-
holders

The SEC amended Rule 14a-3(d) (17 
CFR 240.14a-13(d)) effective August 
15, 1977, to facilitate the distribution 
of proxy materials from issuers to 
beneficial shareholders through inter
mediaries who hold stock in street or 
nominee name. Prior to the amend
ment, an issuer was required to inquire 
of certain intermediary-recordholders 
prior to any meeting to which the 
issuer would solicit proxies whether 
the recordholders represented benefi
cial owners, and, if so, to forward to 
such intermediaries sufficient sets of 
materials for distribution to each 
beneficial owner. The amended rule 
would require the issuer to make its 
inquiry at least 10 days prior to its 
record date and to supply requested 
materials in a timely manner. The 
SEC also adopted a technical amend
ment to the notes to Rule 14a-3(d) to 
reflect changes effected by the Securi
ties Acts Amendments of 1975. (Refer 
to Securities Exchange Act Release 
No. 13719, 42 FR 35953). The Comp
troller proposes to amend 12 CFR 
11.5(c)(8) in a substantially similar 
manner.

C. Preliminary Proxy Materials

The SEC has amended Rules 14a-6 
(17 CFR 240.14a-6) and 14c-5 (17 CFR 
240.14c-5), effective December 9, 1976, 
to make preliminary proxy materials 
and information statements public 
after definitive proxy materials have 
been filed. (Refer to Securities Ex
change Act Release No. 14040, 41 FR 
53784). The Comptroller proposes to 
amend 12 CFR 11.5(f) in a substantial
ly similar manner. Since “statement”

is defined in the Comptroller’s Regula
tions as a proxy or an information 
statement and the same rules apply to 
both, only Section (f ) of 12 CFR 11.5 
need be amended.

D. False and M isleading Statements
in  the Solicitation of Proxies;
Projections

The SEC amended the note to Rule 
14a-9 (17 CFR 240.14a-9), effective 
May 14, 1976, to delete the reference 
to “earnings.” (Refer to Securities Ex
change Act Release No. 12371, 41 FR 
19932.) The Comptroller proposes to 
amend 12 CFR 11.5(h)(1) in a substan
tially similar manner.

E. Shareholder Proposals

The SEC adopted amendments to 
Rule 14a-8 (17 CFR 240.14a-8 effective 
February 1, 1977, which clarify proce
dural requirements for including 
stockholder proposals in manage
ment’s proxy statements and codify 
certain prior interpretive positions 
taken by the Commission’s staff. 
(Refer to Securities Exchange Act Re
lease NO. 12999, 41 FR 52994).

The Comptroller proposes to amend 
12 CFR 11.5(k) in a similar manner 
except that:

(1) 12 CFR 11.5(k) continues to be 
applicable to information statements 
as well as proxy statements, while the 
corresponding SEC rule is applicable 
only to proxy statements.

(2) “Applicable law” is substituted 
for “ law of the issuer’s domicile”  as 
the standard for determining what is 
proper subject for action by security 
holders, because national banking law 
as well as the law of the issuer’s domi
cile effects the determination.

(3) The Comptroller will require 
only 3 copies of a proposal rather than
5.

The major changes effected by this 
proposed amendment are summarized 
below:

PROCEDURAL REQUIREMENTS FOR 
PROPONENTS (12  CFR 11.5 (k) ( l ) )

Eligibility to submit proposals is now 
extended to beneficial owners but 
beneficial owners must submit docu
mentation of beneficial ownership 
within 10 days if management so re
quests. The requirement of written 
notice to management of sharehold
er’s intention to appear personally at 
the meeting to present his proposal is 
retained. However, a shareholder who 
was unaware of the notice require
ments is now provided with 10 days in 
which to give notice after having been 
informed by management of the 
notice requirements. I f  the share
holder who has been given timely 
notice subsequently finds he is unable 
to attend the meeting, he may arrange 
to have another shreholder present 
his proposal.
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Proposals to be presented at annual 
meetings must now be submitted 90 
days, rather than 70 days in advance 
of a date corresponding to the date of 
management’s annual meeting State
ment for the prior year. The proposed 
amendment provides that if there has 
been a change in the annual meeting 
date of 30 days or more, for any 
reason, the proposal must be received 
within a reasonable time. The present 
rule limits this exception to instances 
where there has been a change in the 
meeting date as a result of a change in 
the fiscal year.

A new limit of two proposals of not 
more than 300 words each per share
holder is imposed and applied collec
tively to record and beneficial owners 
of the same security. A  shareholder 
who exceeds the 300 word limit is pro
vided with 10 days in which to amend 
after notice by management of failure 
to comply with the limit.

Supporting statements continue to 
be subject to a 200 word limit. Howev
er, arguments in the proposal itself 
will no longer be counted in the 200 
word limit on the supporting state
ment since the proposal is now limited 
to 300 words. A shareholder who fails 
to comply with the 200 word limit is 
provided with 10 days in which to 
amend after notice by management of 
failure to comply with the limit.

SUBSTANTIVE BASIS FOR OMISSION OF 
PROPOSALS (12  CFR 11.5 ( k ) )  ( 3 ) )

Thirteen separate grounds for ex
cluding a security holder’s proposal 
from management’s proxy statement 
are set forth. However, substantive 
changes are few as many of the addi
tions merely codify former interpre
tive positions taken by the SEC and 
the Comptroller.

(1) Not a proper subject fo r action by 
security holders. The provision that 
the security holder’s proposal may be 
omitted if, under applicable law, it is 
not a proper subject for action by se
curity holders is retained except that 
the words “ as submitted” are deleted 
to clarify that non-substantive revi
sions which will bring it into compli
ance with applicable law will be per
mitted. A note is added which states 
that a proposal which is improper 
when formed as a mandate or directive 
may be proper when framed as a rec
ommendation or request. This note 
merely codifies a long standing inter
pretive position.

(2) Other Applicable Federal, State 
and Foreign Law. The former inter
pretive position of the SEC and the 
Comptroller that a proposal may be 
omitted if its implementation would 
violate Federal law is formalized in 
this paragraph and expanded to allow 
the omission of proposals which would 
violate all applicable (including for
eign) law to which the bank is subject. 
State of Federal law of the United 
States will supercede foreign law.

(3) Contrary to Comptroller’s Proxy 
Rules and Regulations. A proposal 
may be omitted if it is contrary to any 
of the Comptroller’s proxy rules and 
regulations.

(4) * Personal Claim or Grievance. 
This ground for omission has been re
tained in identical form.

(5) Insignificant Matters. The pro
posed amendment retains the sub
stance of the present rule which 
allows an issuer to omit a proposal 
that “action be taken with respect to 
any matter including a general eco
nomic, political, racial, religious, social 
or similar cause, that is not signifi
cantly related to the business of the 
issuer.” However, the reference to the 
form of the proposal and the illustra
tive reference to various general 
causes has been deleted as superflu
ous. These deletions should not be in
terpreted as setting a different stan
dard from that of the present rule. •

(6) Beyond the Bank’s Power to Ef
fectuate.

(7) Routine Matters. The subpara
graph permitting management to omit 
the proposals for action relating to the 
conduct of ordinary business oper
ations is retained without change.

(8) and (9) Elections to Office and 
Counter Proposals. These grounds for 
omission are simply relocated from 12 
CFR 11.5(k)(l) to 12 CFR 11.5(k)(3).

(10) Moot Proposals. A new subpara
graph allows to be excluded a proposal 
which has been rendered moot.

(11) Similar Proposals in  Current 
Year. A  new subparagraph which 
allows management to omit proposals 
which are substantially duplicative of 
a proposal submitted by another pro
ponent which management intends to 
include in its proxy materials formal
izes a ground for omission which has 
existed informally in the past.

(12) Similar Proposals in P rior 
Years. No change is made in this para
graph, which permits the deletion of a 
proposal which is substantially the 
same as a proposal previously submit
ted within the preceding 5 years which 
received less than (i) 3 percent of votes 
cast if submitted at only one meeting,
(ii) 6 percent of votes cast if submitted 
at only 2 meetings, or (iii) 10 percent if 
submitted during 3 or more meetings 
within the preceding 5 years. Such a 
proposal may be omitted from man
agement’s proxy material relating to 
any meeting of security holders within 
3 years from the latest previous sub
mission.

(13) Specific Dividend Amounts. 
Dividend proposals are no longer ex
cludable on the ground that they are 
matters within the realm of the ordi
nary business operations. However, a 
new subparagraph is added permitting 
management to exclude dividend pro
posals relating to specific amounts. 
Mandatory dividend proposals contin
ue to be excludable on the ground that

they are not proper subjects for share
holder action since they would inter
fere with the discretionary power to 
declare dividends which is conferred 
on the directors by the national bank
ing law (12 U.S.C. 60).

( f )  t e n d e r  o f f e r s

Effective for periods beginning after 
August 31, 1977, the SEC adopted a 
new Schedule 14D-1 setting forth the 
disclosure requirements for persons 
making certain tender offers, and 
amended existing Rule 14d-l (17 CFR 
240.14d-l) to implement the filing of 
the new schedule (Refer to Securities 
Exchange Act Release No. 13787, 42 
FR 38347). Accordingly, the Comptrol
ler proposes to amend 12 CFR 11.5(1), 
Invitations fo r tenders, filing of Form 
F - ll ,  and 12 CFR 11.47, Form fo r  
Statement to be filed pursuant to 
§ 11.4(g)(2) or § 11.5(1) o f Part 11 (Form  
F - ll ) .  Also, the Comptroller proposes 
to adopt a new form 12 CPTt 11.54, 
Form F-13, Tender offer statement 
pursuant to Section 14(d)(1) of the Se
curities Exchange Act o f 1934.

The SEC in Securities Exchange Act 
Release No. 12391, 42 FR 12342, adopt
ed a new definition of “Beneficial 
Owner” , however, the effective date of 
the beneficial ownership rules has 
been delayed until April 30, 1978. (See 
discussion of beneficial ownership 
rules below.) However, the SEC in Se
curities Exchange Act Release No. 
13844 FR 41405, incorporated by refer
ence the new definition of beneficial 
owner. The Comptroller is nftt propos
ing or incorporating the new defini
tion of “beneficial owner” at this time. 
Rather the Comptroller will await fur
ther action by the SEC.

12 CFR 11.5(2) would be amended as 
follows:

(1) 12 CFR 11.51(2X1) would be 
amended to indicate that Form F-13 
would be the form to file in a proposed 
tender offer situation.

(2) 12 CFR 11.5(2)(3)(iv) is revised to 
reflect the items of proposed Form F- 
13 which are required to be included 
or summarized in the information pub
lished, sent or given to security hold-
0J»S#

(3) 12 CFR 11.5(2)(3)(iv) would be 
amended to include two instructions.

(4) 12 CFR 11.5(2X4) would also be 
revised to reflect the items of pro
posed Form F-13.

(5) In light of the transition to the 
use of separate schedules for reporting 
acquisitions subject to Section 13(d)(1) 
of the 1934 Act and for tender offers 
subject to Section 14(d)(1) of the 1934 
Act, existing Form F - l l  would be 
amended by deleting Item 7 and re
numbering present Item 8 as Item 7.

(6) Proposed Form F-13 (12 CFR 
11.54) represents the first step in es
tablishing a comprehensive regulatory 
framework specifically designed for 
tender offers. The proposed Form F-
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13 would, for the first time, provide a 
separate and distinct format to be fol
lowed in tender offer filings. Most of 
the information currently required by 
Form F - ll is included in the proposed 
Form F-13.

For a detailed discussion of the pro
posed Form F-13 see Securities Ex
change Act Release No. 13787.

The more important items in pro
posed Form F-13 are:

(a) Proposed Item 4 expands the dis
closure required by Item 3 of Form F- 
11 with regard to the source and 
amount of funds or other consider
ation to be employed by the bidder in 
the tender offer. Expanded disclosure 
of the terms and conditions of loans 
made to finance an offer is required, 
including the interest rates and repay
ment or refinancing terms. I f the 
transaction does not involve a loan, a 
statement to that effect is required. 
The existing permissible omission of 
the lender’s identity, if it is a bank, is 
retained in accordance with Section 
13(d)(1)(B) of the 1934 Act. The name 
of a lending bank will not be made 
public if the person filing the pro
posed Form F-13 makes such a request 
in writing to the Comptroller.

(b) Proposed Item 5 expands the re
quirements of Item 4 of Form F - l l  
that the purpose or purposes of the 
tender offer be stated. Greatly ex
panded disclosure of plans or propos
als which would affect the target bank 
or its securities would be required in 
all cases, not just those in which the 
stated purpose of the offer is to gain 
control of the target bank.

(c) Proposed Item 9 requires that fi
nancial statements of the bidder be 
provided.

CO) AMENDMENTS TO FORMS F -2 , F -3 , F -4  
AND F -5

The SEC adopted amendments to 
Forms 8-K, 10-Q, 10-K and Schedule 
14A. (Refer to Securities Exchange 
Act Release No. 13156, 42 FR 4424). 
According to the SEC release the pro
posals represent a step forward in 
their efforts to further simplify and 
rationalize the corporate disclosure 
system and to provide more meaning
ful information to investors. The 
Comptroller is proposing substantially 
similar amendments to his correspond
ing forms under Section 13 of the 1934 
Act which are the Form F-2, Annual 
Report; Form F-3, Current Report; 
Form F-4, Quarterly Report; and, 
Form F-5, Proxy or Information 
Statement.

The proposals would: (1) Assure 
more timely filing of reports on Form 
F-3 by amending 12 CFR 11.4 (g)(1) 
and General Instruction B of Form F- 
3 to require that a bank file a current 
report within 15 days after the occur
rence of the earliest event required to 
be reported; (2) decrease the number 
of items of information required to be

included in a current report on Form 
F-3; (3) establish a two-part format 
under Form F-4; (4) add three new 
items to Form F-2; and (5) expand the 
disclosure in a proxy or information 
statement by requiring under Itfem 5 
to Form F-5 information concerning 
the financing and exercise of control. 
(An identical amendment has been 
proposed to Item 1 of Form F-3).

For a detailed discussion of the ra
tionale and justification for these 
amendments see Securities Exchange 
Act Release Nos. 12619 (41 FR 29784) 
and 13156.

(H )  ACCOUNTING REVISIONS

The Comptroller proposes to amend 
certain provisions of 12 CFR 11 to 
clarify and simplify the disclosures re
quired in the public reports filed with 
this Office.

Cl) 12 CFR 11.2(bb) presently 
exempts from the definition of a sub
sidiary of a bank an affiliate con
trolled by the bank where the control 
was obtained by the bank in the 
source of securing or collecting a debt 
previously contracted in good faith. 
The definition would be expanded to 
require that the ownership of the af
filiate be temporary and no substan
tive continuing involvement by the 
bank occur.

(2) 12 CFR 11.4(u) would be amend
ed to indicate that amendments 
should be filed on Form F-20, 12 CFR 
11.45.

(3) 12 CFR 11.4(w)(l) would be 
amended to include bank subsidiaries.

(4) 12 CFR 11.5(c)(1) and 12 CFR 
11.5(c)(3) would be amended to make 
certain grammatical and terminology 
changes. Present Note 2 of 11.5(c)(1) 
would be deleted and a new Note 2 
would be inserted. Existing 12 CFR 
11.5(c)(2) would be deleted and a new 
12 CFR 11.5(c)(2) inserted to conform 
the language to that used by the SEC.

(5) 12 CFR 11.7(c) would be amend
ed to include Form D, presently re
quired under 12 CFR 11.71.

(6) 12 CFR 11.7(g), 12 CFR 11.41 and 
12 CFR 11.42 would be amended to 
clarify the instances in which sched
ules and other statements are re
quired.

(7) 12 CFR 11.43 would be amended 
to conform the instructions to the “Fi
nancial Statements of Business Ac
quired” to the proposed amendments 
in 12 CFR 11.41 and 12 CFR 11.42.

(8) 12 CFR 11.51, Item 14(b)(7)(i) 
and 12 CFR 11.51, Item 14, Instruction 
1 would be amended to expand the 
period for which information is re
quired from three to five years, and to 
expand categories of information to be 
set forth.

(9) 12 CFR 11.71, Item F-9A, Item 
3(a)(3) would be amended to clarify 
that all obligations of states and politi
cal subdivisions are to be included.

(10) 12 CFR 11.71, Item F-9A, 'In
struction 6(b) Note 1 would be amnded

to delete the phrase, “For banks using 
the reserve method of accounting for 
loan losses * * *” This phrase would 
be deleted since all registered banks 
must use the reserve method in ac
counting for loan losses.

(11) 12 CFR 11.71, Item F-9B, In
struction 2(j)(4) would be deleted since 
all registered banks must use the re
serve method in accounting for loan 
losses.

II. The SEC made certain amend
ments to its rules and forms, which 
the Comptroller does not propose to 
adopt. These amendments and the rea
sons of the Comptroller for not adopt
ing them are described below:

A. AMENDMENT TO FORM 10 AND 10-K ; 
DISCLOSURE OF CAPITAL EXPENDITURE  
FOR ENVIRONMENTAL CONTROL FACILI
TIES

Effective July 1, 1976, the SEC has 
amended Forms 10 and 10-K (Instruc
tion 6 to Item 1 of Form 10 and In
struction 7 to Item 1 of Form 10-K) to 
require disclosure of material estimat
ed capital expenditures for environ
mental control facilities for the re
mainder of the current fiscal year, the 
succeeding fiscal year and such future 
periods as the registrant deems mate
rial. (Refer to Securities Exchange Act 
Release No. 12414, 41 FR 21636).

The Comptroller does not propose to 
adopt this amendment to its compara
ble Forms F -l (Registration State
ment) and Form F-2 (Annual Report) 
(12 CFR 11.41 and 42) because nation
al banks are not likely to make signifi
cant capital expenditures for environ
mental control facilities. In 1974 the 
Comptroller adopted an amendment 
to those forms to require: (1) Disclo
sure of the material effects which 
compliance with Federal, state and 
local environmental regulations may 
have upon the capital expenditures, 
earnings and competitive position of 
the bank and its subsidiaries (12 CFR
11.41, Item 3(f) and 12 CFR 11.42, 
Item 3(f)), and (2) disclosure of admin
istrative or judicial proceedings pend
ing or known to be contemplated by 
governmental authorities (12 CFR
11.41, Instruction to Item 7 and 12 
CFR 11.42, Instruction 3 to Item 5). 
The Comptroller believes that the pre
sent regulation, as amended in 1974, 
elicits adequate information for the in
vesting public concerning the effects 
of compliance with environmental reg
ulations on bank capital and earnings, 
and further amendment would serve 
no useful purpose.

B. AMENDMENTS TO FORMS 10-K  AND 10-Q  
TO FACILITATE COMPLIANCE W IT H  THE 
SECURITIES ACTS OF 1933

(1) The SEC has amended Forms 10- 
K  and 10-Q, effective for forms filed 
after September 30, 1976, to require 
corporate issuers to include on the 
facing sheets of these reports a state-
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ment of the number of shares out
standing of each class of common 
stock as of the last day of the period 
covered by the report. (Refer to Secu
rities Exchange Act Release No. 12506, 
41 FR 23983). This amendment was 
designed to assist persons seeking to 
sell securities under SEC Rule 144. 
The Rule allows persons holding secu
rities acquired directly or indirectly 
from the issuer, other than in public 
offerings, and persons in a control re
lationship with the issuer, to sell the 
issuer’s securities without incurring 
underwriters’ liability under the Secu
rities Act of 1933, provided they do not 
exceed certain volume limitations.

The Comtroller does not propose to 
adopt a similar amendment to his com
parable forms because bank-issued se
curities are expressly exempt from the 
registration requirements of the 1933 
Act and the Comptroller has no rule 
comparable to Rule 144.

(2) The SEC has adopted amend
ments to the Instructions to Forms 10- 
K  and 10-Q, effective December 8, 
1976, to require registrants to provide 
notice in the transmittal letter accom
panying a Form 10-K or Form 10-Q of 
any intent to file a registration state
ment on Form S-7 or S-16 under the 
Securities Act of 1933. (Refer to Secu
rities Exchange Act Release No. 13035, 
41 FR 53473).

Since bank-issued securities are not 
required to be registered under the Se
curities Act of 1933, the amendments 
are inapplicable to national banks and 
the sections of 12 CFR 11 relating to 
annual and quarterly reports will not 
be amended.

C. AMENDMENT TO RULES 16b-3  AND 16a - 
(6 )(C ):  STOCK APPRECIATION RIGHTS

The SEC has amended Rules 16-3 
and 16a-(6)(c), effective June 30, 1977, 
to provide that stock appreciation 
rights will be treated in the same 
manner as stock options under those 
rules. The effect of the amendment is 
to expressly exempt certain transac
tions involving cash settlements of 
stock appreciation rights provided cer
tain conditions are met.

The Comptroller does not propose to 
adopt a similar amendment because of 
a lack of significant interest by banks 
in stock appreciation rights programs 
as a means of executive compensation, 
and because recent judicial decisions 
have suggested that exercise of a stock 
appreciation right neither involves the 
sale of any équity security nor is a per 
se violation of section 16b. Therefore, 
the Comptroller believes there is no 
need to adopt an express exemption to 
12 CFR 11.6 at this time.

III. Amendment to Rules 13d-l, 13d-2,
13d-3, 13d-4, 13d-5, and Form 13D-5;
Beneficial Ownership D isclosure

On February 24, 1977, the SEC 
adopted new rules relating to benefi

cial ownership reporting requirements. 
(Refer to Securities Exchange Act Re
lease No. 12391, 42 FR 12342). The ef
fective date of the rules is April 30, 
1978. The rules require that any 
person or group of persons acquiring 
the beneficial ownership of more than 
five percent of a class of equity securi
ties of an issuer file a Schedule 13D 
disclosing this fact within 10 days of 
the acquisition. A holder of a right to 
acquire beneficial ownership of such a 
security and a pledgee under a de
faulted pledge agreement are also con
sidered beneficial owners under cer
tain circumstances.

The SEC also adopted a new short 
form (Form 13D-5) for use by institu
tional investors reporting their benefi
cial ownership, as long as ownership 
was neither acquired nor maintained 
in order to influence control of the 
issuer.

The SEC, on August 10, 1977, re
quested additional comments on the 
adopted beneficial ownership rules. 
(Refer to Securities Exchange Act Re
lease No. 13844, 42 FR 41405). Certain 
institutions raised substantial practi
cal and interpretive questions in com
plying with the adopted rules. Institu
tions also objected to the exclusion of 
certain persons from those permitted 
to use the new short form, and the du
plication of disclosure which the inçtP' 
tutions believe would result if invest
ment managers are required to report 
information with respect to accounts 
over which investment discretion is ex
ercised.

The Comptroller is not proposing to 
adopt the amendments relating to 
beneficial ownership at this time. 
Rather the Comptroller will wait until 
the SEC considers all of the comments 
received on the new rules and issues a 
final determination on the status of 
the amendments to the beneficial 
ownership rules. The rules do not 
become effective until April 30, 1978, 
and the Comptroller believes that pro
posing the rules at this time would not 
be in the public interest.

Drafting Information

The principal drafter of this docu
ment is Ralph Janvey, Attorney, Secu
rities Disclosure Division, Comptroller 
of the Currency, Washington, D.C.

Proposed Amendment

The Comptroller proposes to amend 
12 CFR Part 11 as follows:

1. By amending § 11.2 as follows:

§ 11.2 Definitions.

* * * * *

(bb) A “subsidiary” of a bank is (1) 
an affiliate controlled by the bank, di
rectly or indirectly through one or 
more intermediaries, except where the 
control (i) exists by reason of owner

ship or control of voting securities by 
the bank in a iiduciary capacity or (ii) 
was obtained by the bank in the 
course of securing or collecting a debt 
previously contracted in good faith, 
where ownership of the affiliate will 
be temporary, and no substantive con
tinuing involvement occurs e.g., major 
development funds are advanced 
which expose the bank to further risk; 
or (2) a person a majority of whose 
voting securities are held in trust for 
the benefit of the holders of a class of 
stock of the bank pro rata.

* * * * *

2. By amending § 11.3 as follows:

§ 11.3 Inspection and publication of infor
mation filed under the Act; Notice of 
informal adjudications.

* * * * *

(c) nondisclosure o f certain informa
tion filed. Any person filing any state
ment, report, or document (herein re
ferred to as the material filed) under 
the Act may make written objection to 
the public disclosure of any informa
tion contained therein in accordance 
with the procedure set forth below. 
The procedure provided in this rule 
shall be the exclusive means of re
questing confidential treatment of in
formation required to be filed under 
the Act.

(1) The person shall omit from the 
material filed the portion thereof that 
it desires to keep undisclosed (herein 
called the confidential portion), and 
shall indicate at the appropriate place 
in the material filed that the confiden
tial portion has been so omitted and 
filed separately with the Comptroller 
of the Currency.

(2) The person shall file with the 
copies of the material filed with the 
Comptroller of the Currency:

(i) As many copies of the confiden
tial portion, each clearly marked 
“Confidential Treatment,”  as there 
are copies of the material filed with 
the Comptroller of the Currency and 
with any exchange where such materi
al is required to be filed. Each copy 
shall contain the complete text of the 
item and the éntire answer thereto, 
even though the confidential portion 
does not constitute the whole of the 
answer; except that where the confi
dential portion is part of a financial 
statement or schedule, only the par
ticular financial statement or schedule 
need be included. All copies of the con
fidential portion shall be in the same 
form as the remainder of the material 
filed.

(ii) An application making objection 
to the disclosure of the confidential 
portion. Such application shall be on a 
sheet or sheets separate from the con
fidential portion, and shall contain (A ) 
an identification of the portion; (B ) a
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statement of the grounds for objec
tion, referring to and containing an 
analysis of the applicable 
exemption(s) from disclosure under 
the Comptroller’s rules and regula
tions adopted under the Freedom of 
Information Act (12 CFR 4.16, 4.17 
and 4.17a), and a justification of the 
period of time for which confidential 
treatment is sought, (C) a written con
sent to the furnishing of the confiden
tial portion to other government agen
cies, offices or bodies and to the Con
gress; and (D ) the name of each ex
change, if any, with which the materi
al is filed. The copies of the confiden
tial portion and the application filed 
in accordance with this subparagraph 
shall be enclosed in a separate enve
lope marked “CONFIDENTIAL 
TREATMENT’’ and addressed to the 
Comptroller of the Currency, Wash
ington, D.C. 20219.

(3) Pending the determination by 
the Comptroller of the Currency as to 
the objection filed in accordance with 
paragraph (c)(2) of this section, the 
confidential portion will not be dis
closed by the Comptroller of the Cur
rency.

(4) I f  the Comptroller of the Curren
cy determines that the objection shall 
be sustained, a notation to that effect 
will be made at the appropriate place 
in the material filed. Such a determi
nation will not preclude reconsider
ation whenever appropriate, such as 
upon receipt of any subsequent re
quest under the Freedom of Informa
tion Act and, if appropriate, revoca
tion of the confidential status of all or 
a portion of the information in ques
tion. Where confidential treatment is 
granted under this section, the Comp
troller of the Currency will attempt, 
whenever possible, to give to the 
person who requested confidential 
treatment advance notice if the confi
dential treatment is to be revoked.

(5) In any case where request for 
confidential treatment has been 
denied or where a prior grant of confi
dential treatment has been revoked, a 
finding and determination to that 
effect will be entered and notice of the 
finding and determination will be sent 
by registered or certified mail to the 
person or his agent for service.

(6) The confidential portion shall be 
made available to the public:

(i) Upon the lapse of 15 days after 
the dispatch of the notice by regis
tered or certified mail of the finding 
and determination of the Comptroller 
of the Currency described in para
graph (c)(5) of this section, if prior to 
the lapse of such 15 days the person 
shall not have filed a written state
ment that he intends in good faith to 
seek judicial review of the finding and 
determination;

(ii) Upon the lapse of 30 days after 
the dispatch of notice by registered or 
certified mail of the finding and deter

mination of the Comptroller of the 
Currency, if the statement described 
in paragraph (c)(6)(i) of this section 
shall have been filed and if a petition 
for judicial review shall not have been 
filed within such 30 days;

(iii) I f  timely notice of intent to seek 
judicial review shall have been filed 
and if a petition for judicial review has 
been filed within 30 days, upon final 
disposition of such judicial proceed
ings adverse to such person.

(7) I f  the confidential portion is 
made available to the public, a copy 
thereof shall be attached to each copy 
of the statement, report, or document 
filed with the Comptroller of the Cur
rency and with each exchange con
cerned.

* * * * *

3. By amending § 11.4(g)(l)(u) and
(w) as follows:

§ 11.4 Registration statements and reports.

* * * * *

(g) Current reports: shareholders 
filing o f Form F - l l .  (1) Every regis
trant bank shall file a current report 
in conformity with the requirements 
of Form F-3 within 15 days after the 
occurrence of the earliest event re
quired to be reported, unless substan
tially the same information as re
quired by that form has been previous
ly reported by the bank.

* * * * *

(u) Amendments. All amendments 
shall comply with all pertinent re
quirements applicable to statements 
and reports. Amendments shall be 
filed separately for each statement or 
report amended. Amendments to a 
statement may be filed either before 
or after registration becomes effective. 
All amendments should be filed on 
Form F-20.

* * * * *

(w) Interpretation o f requirements. 
Unless the context clearly shows oth
erwise: (1) the forms require informa
tion only as to the bank and its subsid
iaries.

* * * * *

§ 11.5 [Amended]
4. By amending § 11.5(c)(1), Notes 1 

and 2, § 11.5(c)(2), §11.5(0(3) and 
§ 11.5(c)(8) (i) and (ii) as follows:

* * * * *

(c)  * * *
(1) * * *
N otes .— 1. To reflect adequately the fi

nancial position and results of operations of 
a bank in its annual report to security hold
ers, the financial presentation shall include,

but not necessarily be limited to, the follow
ing:

(a) Comparative statements of condition 
at the end of each of the last 2 fiscal years 
similar in form to Form F-9A.

(b) Comparative statements of income for 
each of the last 2 fiscal years similar in 
form to F-9B.

(c) Comparative statements of changes in 
capital accounts for each of the last 2 fiscal 
years similar in form to Form F-9C.

(d) Comparative statements of changes in 
financial position for each of the last 2 
fiscal years for which a statement of income 
is furnished, similar in form to Form F-9E.

(e) A  comparative reconciliation of the 
“Reserve for Possible Loan Losses” account 
for each of the last 2 fiscal years, similar in 
form to Schedule VII, Form F-9D, in a note 
to the financial statements.

(f) Supplemental notes to financial state
ments to the extent necessary to furnish a 
fair financial presentation. Such notes 
should include the aggregate market value 
as at the balance sheet date for each catego
ry of investment securities reported on the 
balance sheet, and other information re
quired to be furnished in notes to financial 
statements included in the bank’s Form F-2 
Annual Report (Refer to 12 CFR 11.7(c) (5) 
to (10)).

2. If the financial statements included in 
the report to security holders reflect any 
differences in the principles of consolidation 
or other accounting principles or practices 
or in methods of applying accounting princi
ples or practices from the financial state
ments of the bank filed or proposed to be 
filed with the Comptroller of the Currency, 
these shall be noted and the effect thereof 
reconciled or explained in the annual report 
to security holders if the differences have a 
material effect on the financial position or 
results of the bank.

* * ♦ ♦ *

(2) Furnish in comparative columnar 
form a summary of operations for 
each of the last five years. Where nec
essary, include by footnote or other
wise information or explanation of 
material significance to investors in 
appraising the results shown.

N ote .—At a minimum, the following items 
shall be included: total operating income; 
provision for possible loan losses; total other 
operating expenses (excluding provision for 
possible loan losses); income before income 
taxes and securities gains (losses); applica
ble income taxes; income (loss) before secu
rities gains (losses); securities gains (losses) 
less related income taxes; income (loss); 
earnings per common share before securi
ties gains (losses) and net income. Dividends 
per share shall be shown.

(3) The report shall contain informa
tion for each of the last two fiscal 
years similar to that required by 
Schedules I I I  and V III of Form F-9D 
in a note to the financial statements.

* * * * *

(8)(i) I f  the bank knows that securi
ties of any class entitled to vote at a 
meeting and with respect to which the 
bank intends to solicit proxies, con
sents or authorization, are held of 
record by a broker, dealer, bank or
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voting trustee, or their nominees, the 
bank shall inquire of such record 
holder at least 10 days prior to the 
record date for the meeting of security 
holders (or at such later time as the 
rules of a national securities exchange 
on which the class of securities in 
question is listed may permit for a 
good cause shown) whether other per
sons are the beneficial owners of such 
securities and, if so, the number of 
copies of the proxy and other solicit
ing material and, in the case of an 
annual meeting at which directors are 
to be elected, the number of copies of 
the annual report to security holders, 
necessary to supply material to such 
beneficial owners. The bank shall 
supply such record holder with addi
tional copies in such quantities, assem
bled in such form and at such a place, 
as the record holder may reasonably 
request in order to address and send 
one copy of each to each beneficial 
owner of securities so held and shall, 
upon the request of such record 
holder, pay its reasonable expenses for 
completing the mailing of such materi
al to security holders to whom the ma
terial is sent.

(if) I f  the bank’s list of security hold
ers indicates that some of its securities 
are registered in the name of a clear
ing agency pursuant to section 17A of 
the Act, a bank shall make appropri
ate inquiry of the agency and there
after of the participants in such 
agency who may hold on behalf of a 
beneficial owner, and shall comply 
with the above subparagraph (8)(i) 
with respect to any such participant.

♦ * * * *

5. By amending § 11.5(f) as follows:

* * * * *

(f ) Material required to be filed. (1) 
Six preliminary copies of each state
ment, form of proxy, and other items 
of soliciting material to be furnished 
to security holders concurrently there
with, shall be filed with the Comptrol
ler of the Currency by management or 
any other person making a solicitation 
subject to this § 11.5 at least 10 calen
dar days (or 15 calendar) days in the 
case of other than routine meetings, as 
defined below) prior to the date such 
items is first sent or given to any secu
rity holders, or such shorter period 
prior to that date as may be autho
rized. For the purposes of this para
graph (f)(1), a routine meeting means 
a meeting with respect to which no 
one is soliciting proxies subject to this 
§ 11.5 other than on behalf of manage
ment and at which management in
tends to present no matters other 
than the election of directors, election 
of inspectors of election, and other re
curring matters. In the absence of 
actual knowledge to the contrary, 
management may assume that no

other such solicitation of the bank’s 
security holders is being made. In 
cases of annual meetings, one addi
tional preliminary copy of the State
ment, the form of proxy, and any 
other soliciting material, marked to 
show changes from the material sent 
or given to security holders with re
spect to the preceding annual meeting, 
shall be filed with the Comptroller of 
the Currency.

(2) Six preliminary copies of any ad
ditional soliciting material relating to 
the same meeting or subject-matter, 
furnished to security holders subse
quent to the proxy statement shall be 
filed with the Comptroller of the Cur
rency at least 2 days (exclusive of Sat
urdays, Sundays, and Holidays) prior 
to the date copies of such material are 
first sent or given to security holders, 
or such shorter period prior to such 
date as may be authorized upon a 
showing of good cause therefor.

(3) Six copies of each Statement, 
form of proxy, and other items of so
liciting material, in the form in which 
such material is furnished to security 
holders, shall be filed with, or mailed 
for filing to, the Comptroller of the 
Currency not later than the date such 
material is first sent or given to any 
security holders. Three copies of such 
material shall at the same time be 
filed with, or mailed for filing to, each 
exchange upon which any security of 
the bank is listed.

(4) I f  the solicitation is to be made 
in whole or in part by personal solici
tation, three copies of all written 
instructions or other material that dis
cusses or revews or comments upon 
the merits of any matter to be acted 
upon, and is furnished to the individ
uals making the actual solicitation for 
their use directly or indirectly in con
nection with the solicitation, shall be 
filed with the Comptroller of the Cur
rency by the person on whose behalf 
the solicitation is made at least 5 days 
prior to the date copies of such materi
al are first sent or given to such indi
viduals, or such shorter period prior to 
that date as may be authorized upon a 
showing of good cause therefor.

(5) All copies of material filed pursu
ant to paragraph ( f )  (1) and (2) of this 
section shall be clearly marked “ Pre
liminary Copies” and shall be for the 
information of the Comptroller of the 
Currency only and shall not be 
deemed available for public inspection 
before definitive material has been 
filed with the Comptroller of the Cur
rency, except that such material may 
be disclosed to any department or 
agency of the United States Govern
ment and to the Congress and the 
Comptroller of the Currency may 
make such inquiries or investigation 
with respect to the material as may be 
necessary for an adequate review 
thereof. All material filed pursuant to 
paragraph (f ) (1), (2), or (3) of this sec

tion shall be accompanied by a state
ment of the date upon which copies 
thereof are intended to be, or have 
been, sent or given to security holders. 
All material filed pursuant to para
graph (f)(4 ) of this section shall be ac
companied by a statement of the date 
upon which copies thereof are intend
ed to be released to the individuals 
who will make the actual solicitation.

* * * * *

6. By amending § 11.5(h)(1) to delete 
the word “ earnings” in the second sen
tence.

7. By amending § 11.5(k) as follows:

* * * * *

(k) Proposals o f security holders. (1) 
I f  any security holder of the bank no
tifies management of the bank of his 
intention to present a proposal for 
action at a forthcoming meeting of the 
bank’s security holders, management 
shall set forth the proposal in its 
Statement and identify the proposal 
in its form of proxy and provide means 
by which security holders can make 
the specification provided for by para
graph (d)(2) of this section. I f  manage
ment issues an information statement, 
it shall identify the proposal and indi
cate the disposition proposed to be 
made of the proposal by management 
at the meeting. Management, however, 
need not include a proposal in its 
Statement if such proposal is submit
ted less than 90 days in advance of a 
day corresponding to the date of mail- 
ing#a proxy statement of information 
statement in connection with the last 
annual meeting of security holders. 
Notwithstanding the foregoing, man
agement of the bank shall not be re
quired to include the proposal in its 
Statement or form of proxy unless the 
security holder (hereinafter, the “pro
ponent” ) has complied with the re
quirements of this paragraph and 
paragraphs (k) (2) and (3) of this sec
tion:

(i) Eligibility. At the time he sub
mits the proposal, the proponent shall 
be a record or beneficial owner of a se
curity entitled to be voted at the meet
ing of his proposal, and he shall con
tinue to own such security through 
the date on which the meeting is held. 
I f  management requests documentary 
support for a proponent’s claim that 
he is a beneficial owner of a voting se
curity of the bank, the proponent 
shall furnish appropriate documenta
tion within 10 business days after re
ceiving the request. In the event man
agement includes the proponent’s pro
posal in its statement for the meeting 
and the proponent fails to comply 
with the requirements that he be a 
voting security holder continuously 
through the meeting date, manage
ment shall not be required to include 
any proposals submitted by the propo-
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nent in its statement for any meeting 
held in the following two calendar 
years.

(ii) Notice. The proponent shall 
notify management in writing of his 
intention to appear personally at the 
meeting to present his proposal for 
action. The proponent shall furnish 
the requisite notice at the time he sub
mits the proposal, except that if he 
was unaware of the notice require
ment at the time he shall comply with 
it within 10 business days after being 
informed of it by management. I f  the 
proponent, after furnishing in good 
faith the notice required by this provi
sion, subsequently determines that he 
will be unable to appear personally at 
the meeting, he shall arrange to have 
another security holder of the bank 
present his proposal on his behalf at 
the meeting, In the event the propo
nent or his proxy fails, without good 
cause, to present the proposal for 
action at the meeting, management 
shall not be required to include any 
proposals submitted by the proponent 
in its Statement for any meeting held 
in the following two calendar years.

(iii) Timeliness. The proponent shall 
submit his proposal sufficiently far in 
advance of the meeting so that it is re
ceived by management within the fol
lowing time period.

(A ) Annual Meetings. A  proposal to 
be presented at an annual meeting 
shall be received by management at 
the bank’s principal executive offices 
not less than 90 days in advance of a 
date corresponding to the date set 
forth on management’s Statement re
leased to security holders in connec
tion with the previous year’s annual 
meeting of security holders, except 
that if no annual meeting was held in 
the previous year or the date of the 
annual meeting has been changed 
more than 30 calendar days from the 
date of the previous year’s annual 
meeting a proposal shall be received 
by management a reasonable time 
before the solicitation is made.

(B) Other meetings. A  proposal to be 
presented at any meeting other than 
an annual meeting shall be received a 
reasonable time before the solicitation 
is made.

N ote.—In order to curtail controversy as 
to the date on which a proposal was re
ceived by management, it is suggested that 
the proponents submit their proposals by 
Certified Mail-Return Receipt Requested.

(iv) Number and length o f proposals.
(1) The proponent may submit a maxi
mum of two proposals of not more 
than 300 words each for inclusion in 
management’s Statement for a meet
ing of security holders. I f  the propo
nent fails to comply with either of 
these requirements, of if he fails to 
comply with the 200 word limit on 
supporting statements mentioned in 
paragraph (k)(2) of this section, he 
shall be provided the opportunity by
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management to reduce, within 10 busi
ness days, the items submitted by him 
to the limits required by this para
graph (k).

(2) I f  management opposes any pro
posal received from a proponent, it 
shall also, at the request of the propo
nent, include in its Statement a state
ment of the proponent, in not more 
than 200 words, in support of the pro
posal, which statement shall not in
clude the name and address of the pro
ponent. The statement and request of 
the proponent shall be furnished to 
management at the time that the pro
posal is furnished, and neither man
agement nor the bank shall be respon
sible for such statement. The State
ment shall also include either the 
name and address of the proponent or 
a statement that such information will 
be furnished by the bank or by the 
Comptroller of the Currency to any 
person, orally or in writing as request
ed, promptly upon receipt of any oral 
or written request therefor. I f  the 
name and address of the proponent 
are omitted from the Statement, they 
shall be furnished to the Comptroller 
of the Currency at the time of filing 
management’s preliminary material 
pursuant to paragraph ( f )  of this sec
tion.

(3) Management may omit a propos
al and any statement in support there
of from its Statement and form of 
proxy under any of the following cir
cumstances:

(i) The proposal is, under applicable 
law, not a proper subject for action by 
security holders;

Note.—A  proposal that may be improper 
under the applicable state law when framed 
as a mandate or directive may be proper 
when framed as a recommendation or re
quest.

(ii) The proposal would, if imple
mented, require the bank to violate 
any state law or Federal law of the 
United States, or any law of any for
eign jurisdiction, to which the bank is 
subject, except that this provision 
shall not apply with respect to any 
foreign law compliance which would 
be violative of any state or Federal law 
of the United States;

(iii) The proposal or the supporting 
statement is contrary to any of the 
Comptroller’s proxy rules and regula
tions, including 12 CFR 11.5(h);

(iv) The proposal relates to the en
forcement of a personal claim or the 
redress of a personal grievance against 
the bank, its management, or any 
other person;

(v) The proposal deals with a matter 
that is not significantly related to the 
business of the bank;

(vi) The proposal deals with a 
matter that is beyond the bank’s 
power to effectuate;

(vii) The proposal deals with a 
matter relating to the conduct of the 
ordinary business operations of the 
bank;

(viii) The proposal relates to an elec
tion to office;

(ix) The proposal is counter to a pro
posal to be submitted by management 
at the meeting

(x) The proposal has been rendered 
moot;

(xi) The proposal is substantially du
plicative of a proposal previously sub
mitted to management by another 
proponent, which proposal will be in
cluded in management’s proxy materi
als for the meeting;

(xii) Substantially the same proposal 
has previously been submitted to secu
rity holders in management’s State
ment relating to any annual or special 
meeting of security holders held 
within the preceding 5 calendar years, 
it may be omitted from management’s 
Statement relating to any meeting of 
security holders held within the 3 cal
endar years after the latest such previ
ous submission: Provided, That—(A ) I f  
the proposal was submitted at only 
one meeting during such preceding 
period, it received less than 3 percent 
of the total number of votes cast in 
regard thereto; or

(B) I f  the proposal was submitted at 
only two meetings during such preced
ing period, it received at the time of its 
second submission less than 6 percent 
of the total number of votes cast in 
regard thereto; or

(C) I f  the proposal was submitted at 
three or more meetings during such 
preceding period, it received at the 
time of its latest submission less than 
10 percent of the total number of 
votes cast in regard thereto; and

(xiii) The proposal relates to specific 
amounts of cash or stock dividends.

(4) Whenever management asserts, 
for any reason, that a proposal and 
any statement in support thereof re
ceived from a proponent may properly 
be omitted from its Statement, it shall 
file with the Comptroller of the Cur
rency, not later than 50 days, prior tó 
the date the preliminary copies of the 
Statements are filed pursuant to para
graph ( f )  of this section, or such 
shorter period prior to such date as 
the Comptroller of the Currency may 
permit, 3 copies of the proposal and 
any statement in support thereof as 
received from the proponent, together 
with a statement of the reasons why 
management deems such omission to 
be proper in the particular case, and 
where such reasons are based on mat
ters of law, a supporting opinion of 
counsel. Management shall at the 
same time, if it has not already done 
so, notify the proponent submitting 
the proposal of its intention to omit 
the proposal from its Statement and 
shall forward to him a copy of the 
statement of reasons why manage
ment deems the omission of the pro
posal to be proper and a copy of such 
supporting opinion of counsel.

8. By amending § 11.5 (Z) as follows:

* * * * *
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(l) Tender Offers. (1) No person, di
rectly or indirectly, by use of the mails 
or any means or instrumentality of in
terstate commerce or of any facility of 
a national securities exchange or oth
erwise, shall make a tender offer for, 
or a request or invitation for tenders 
of, any class of any equity security, 
which is registered pursuant to Sec
tion 12 of the Act, of a national bank 
or a bank operating under the Code of 
Law for the District of Columbia, if, 
after consummation thereof, such 
person would, directly or indirectly, be 
the beneficial owner of more than 5 
percent of such class, unless, at the 
time copies of the offer or request or 
invitation are first published or sent 
or given to security holders, such 
person has filed with the Comptroller 
of the Currency a statement contain
ing the information and exhibits re
quired by Form F-13.

(3) * * *

* * * * *

(iv) The information required by 
Items 1(c), 2(b), 2(e), 2(f) and 2(g), 3, 4, 
5, 6, 7, 8, 9, and 10 of Form F-13, or a 
fair and adequate summary thereof.

Instructions. 1. Negative responses to any 
such items or subitems for Form F-13 need 
not be included in the information pub
lished or sent or given to security holders. 2. 
Although the financial statements neces
sary to present a fair and adequate sum
mary of Item 9 of Form F-13 may vary de
pending on the facts and circumstances in
volved, summary financial information will 
normally be sufficient summary disclosure 
of Item 9 for purposes of paragraph 3(iv) of 
this section. If the information required by 
Item 9 is summarized, appropriate instruc
tions should be included stating how more 
complete financial information can be ob
tained.

(4) Any additional material soliciting 
or requesting such tenders subsequent 
to the initial solicitation or request 
shall contain the names of the persons 
making such solicitation or request 
and the information required by Items 
1(c), 2(b), 2(e), 2(f) and 2(g), 3, 4, 5, 6, 
7, 8, 9, and 10 of Form F-13, or a fair 
and adequate summary thereof: Pro
vided, however, That such material 
may omit any of such information pre
viously furnished to the persons solic
ited or requested for tenders. Copies of 
such additional material soliciting or 
requesting such tenders shall be filed 
with the Comptroller of the Currency 
not later than the time copies of such 
material are first published or sent or 
given to security holders.

(5) * * *
(6) Four copies of the statement re

quired by paragraph (ZXl) of this sec
tion, every amendment to such state
ment, and all other material required 
by this paragraph shall be filed with 
the Comptroller of the Currency.

* * * * *

9. By amending § 11.7(c) and (g) as 
follows:

§ 11.7 Form and content of financial 
statements.

* * * * *

(c) Provisions o f general applica
tion—(1) Requirements as to form. Fi
nancial statements shall be prepared 
in accordance with the applicable re
quirements of Forms F-9 A, B, C, D, 
and E. All money amounts required to 
be shown in financial statements may 
be expressed in even dollars or thou
sands, and an indication to that effect 
shall be inserted immediately beneath 
the caption of the statement or sched
ule, or at the top of each money 
column. The individual amounts 
shown need not be adjusted to the 
nearest dollar or thousand if the fail
ure of the items to add to the totals 
shown is stated in a note as due to the 
dropping of amounts of less than $1 or 
$1,000, as appropriate.

* * ♦ ♦ *

(g) Schedules to he filed. ♦ * *

♦  *  *  *  *

(4) The schedules shall be verified if 
the financial statements are sq  veri
fied.

10. By amending § 11.41, Form F-l, 
Item 4 and the Instructions , to Finan
cial Statements as follows:

§ 11.41 Form for registration of securities 
of a bank pursuant to section 12(b) or 
section 12(g) of the Securities Ex
change Act of 1934 (Form F -l).

* * * * *

ITEM 4— SUMMARY OF OPERATIONS

Furnish in comparative columnar form a 
summary of operations for each of the last 
five fiscal years. Where necessary, include 
information or explanation, by footnote or 
otherwise, of material significance to inves
tors in appraising the results shown.

Instructions. 1. At a minimum, the follow
ing items shall be included: Total operating 
income; provision for possible loan losses; 
total other operating expenses (excluding 
provision for possible loan losses);'income 
before income taxes and securities gains 
(losses); applicable income taxes; income 
(loss) before securities gains (losses); securi
ties gains (losses) less related income taxes, 
net income (loss); earnings per common 
share before securities gains (losses) and net 
income. Dividends per share shall be shown.

* * * * *

FORM F - l  INSTRUCTIONS AS TO FINANCIAL  
STATEMENTS

These instructions specify the bal
ance sheets and statements of income 
required to be filed as a part of a Reg
istration Statement on this form. Sec
tion 11.7 of this part governs the ver

ification, form, and content of the bal
ance sheets and statements of income 
required, including the basis of con
solidation, and prescribes the state
ment of changes in capital accounts 
and statement of changes in financial 
position and the schedules to be filed 
in support thereof.

A. FINANCIAL STATEMENTS OF THE BANK
 ̂ *

2. Statements of income, changes in 
capital accounts and changes in f i 
nancial position, (a) The bank shall 
file in columnar form verified state
ments of income, changes in capital 
accounts and changes in financial posi
tion for each of the three fiscal years 
preceding the date of the balance 
sheet required by Instruction 1(a),

(b) There shall be filed with each 
balance sheet filed pursuant to In
struction (b) verified statements of 
income, changes in capital accounts 
and changes in financial position of 
the bank for the fiscal year immedi
ately preceding the date of the bal
ance sheet.

B. CONSOLIDATED STATEMENTS

3. Consolidated Balance Sheets. * * *
4. Consolidated Statements of Income, 

Changes in Capital Accounts, and Changes 
in Financial Position, (a) There shall be 
filed verified statements of income, changes 
in capital accounts and changes in financial 
position of the bank and its majority-owned
(1) bank premises subsidiaries, (2) subsidiar
ies operating under the provisions of Sec
tion 25 or Section 25(a) of the Federal Re
serve Act (“Agreement Corporations” and 
“Edge Act Corporations”), and (3) signifi
cant subsidiaries, for each of the three fiscal 
years preceding the date of the cohsolidated 
balance sheet required by Instructions 3(a).

(b) There shall be filed with each balance 
sheet filed pursuant to Instruction 3(b) veri
fied statements of income, changes in cap
ital accounts and changes in financial posi
tion of the bank and such subsidiaries for 
the fiscal year immediately preceding the 
date of the balance sheet.

C. UNCONSOLIDATED SUBSIDIARIES AND OT^IER 
PERSONS

• * * * •
11. By amending § 11.42, Form F-2 as 

follows:

§ 11.42 Form for annual report of bank 
(Form F-2)

* * ' * * *
ITEM 4—SUMMARY OF OPERATIONS

Furnish in comparative columnar form a 
summary of operations for each of the last 
five fiscal years. Where necessary, inclüde 
information or explanation, by footnote or 
otherwise, of material significance to inves
tors in appraising the results shown.

Instruction. At a minimum, the following 
items shall be included: Total operating 
income; provision for possible loan losses; 
total other operating expenses (excluding 
provision for possible loan losses); income 
before income taxes and securities gains
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(losses); applicable income taxes; income 
(loss) before securities gains (losses); securi
ties gains (losses) less related income taxes; 
net income (loss); earnings per common 
share before securities gains (losses) and net 
income. Dividends per share shall be shown.

ITEM 5—PENDING LEGAL PROCEEDINGS

(a) Briefly describe any material pending 
legal proceedings, other than ordinary rou
tine litigation incidental to the business, to 
which the bank or any of its subsidiaries is a 
party or of which any of their property is 
the subject. Include the name of the court 
or agency in which the proceedings are 
pending, the date instituted, the principal 
parties thereto, a description of the factual 
basis alleged to underlie the proceeding and 
the relief sought. Include similar informa
tion as to any such proceedings known to be 
contemplated by governmental authorities.

(b) If any material legal proceeding which 
was previously reported or which became re
portable during the fourth quarter of a 
bank’s fiscal year was terminated during 
such quarter, give the date of termination 
and describe the disposition thereof with re
spect to the bank and its subsidiaries.

• • * • • 

ITEM 6—INCREASES AND DECREASES IN
OUTSTANDING SECURITIES AND INDEBTEDNESS

(a) Give the following information as to 
all increases and decreases during the fiscal 
year in the amount of equity securities of 
the bank outstanding:

(1) The title of the class of securities in
volved;

(2) The date of the transaction;
(3) The amount of securities involved and 

whether an increase or decrease; and
(4) A brief description of the transaction 

in which the increase or decrease occurred. 
If previously reported, the description may 
be incorporated by a specific reference to 
the previous filing.

Instruction. The information shall be pre
pared in the form of a reconciliation be
tween the amounts shown to be outstanding 
on the balance sheet to be filed with this 
report and the amounts shown on the 
bank’s balance sheet for the previous year. 
The exercise of outstanding options or war
rants, separately by class or type of option 
or warrant, conversions of previously issued 
convertible securities (separately by class of 
security) and the issuance of options may be 
grouped together showing the dates be
tween which all such transactions occurred. 
If the information called for has been previ
ously reported on Form F-4 it may be incor
porated by a specific reference to the previ
ous filing.

(b) Increases and decreases in the amount 
outstanding of debt securities and indebted
ness which were previously reported in re
ports on Form F-4 should be listed and 
briefly discussed with appropriate cross ref
erences to the earlier disclosure.

(c) If, during the fourth quarter of bank’s 
fiscal year, the amount of debt securities or 
indebtedness outstanding has been in
creased or decreased through one or more 
transactions, and the aggregate amount of 
all such increases or decreases not previous
ly reported exceeds 5% of the outstanding 
securities or indebtedness of the affected 
class, furnish the following information:

(1) Title of class, the amount outstanding 
as last previously reported, and the amount 
presently outstanding (as of a specified 
date);

(2) A  brief description of the transaction 
or transactions resulting in the change;

(3) If an increase in securities or indebted
ness is reported, furnish: (i) A statement of 
the aggregate net cash proceeds or the 
nature and aggregate amount of any consid
eration received or to be received by the 
bank; (ii) the names of the principal under
writers, if any, indicating any such under
writers which are affiliates of the bank; (iii) 
a reasonably itemized statement of the pur
poses, so far as determinable, for which the 
net proceeds have been or are to be used 
and the approximate amount used or to be 
used for each such purpose; and

(4) If a decrease in securities or indebted
ness is reported, a statement of the aggre
gate amount of cash or the nature and ag
gregate amount of any other consideration 
paid or to be paid by the bank in connection 
with such transaction or transactions.

Instructions. (1) For the purposes of re
sponding to paragraph (c) the bank may 
treat each of the following as a single class 
of indebtedness: (i) Convertible long term 
debt, and (ii) other indebtedness.

(2) This paragraph does not apply to 
notes, drafts, bills of exchange, bankers’ ac
ceptances, or other obligations which 
mature not later than 1 year from the date 
of issuance. No report need be made where 
the amount not previously reported, al
though in excess of 5 percent of the amount 
outstanding does not exceed $50,000 face 
amount of indebtedness or 1,000 shares or 
other units.

(3) This paragraph includes the reissuance 
of treasury securities and securities held for 
the account of the bank thereof. The exten
sion of the maturity date of indebtedness 
shall be deemed to be the issuance of new 
indebtedness for the purpose of this para
graph. In the case of such an extension, the 
percentage shall be computed upon the 
basis of the principal amount of the indebt
edness extended.

(4) This paragraph need not be answered 
as to decreases resulting from ordinary sink
ing fund operations, similar periodic de
creases made pursuant to the terms of the 
constituent instruments, decreases resulting 
from the conversion of securities or de
creases resulting from the payment of in
debtedness at maturity.

ITEM 7—CHANGES IN  SECURITIES AND CHANGES 
IN  SECURITY FOR REGISTERED SECURITIES

GENERAL INSTRUCTION

No response to this item is required if the 
information called for herein has been pre
viously reported in a report on Form F-4.

(a) If the constituent instruments defining 
the rights of the holders of any class of reg
istered securities have been materially 
modified, give the title of the class of securi
ties involved and state briefly the general 
effect of such modification upon the rights 
of holders of such securities.

(b ) If the rights evidenced by any class of 
registered securities have been materially 
limited or qualified by the issuance or midi- 
fication of any other class of securities, 
state briefly the general effect of the issu
ance or modification of such other class of 
securities upon the rights of the holders of 
the registered securities.

Instruction Working capital restrictions 
and other limitations upon payment of divi
dends are to be reported hereunder.

ITEM 8—DEFAULTS UPON SENIOR SECURITIES

General Instruction
No response to this item is required if the 

information called for herein has been pre
viously reported in a report on Form F-4.

(a) If there has been any material default 
in the payment of principal, interest, a sink
ing or purchase fund installment, or any 
other material default not cured within 30 
days, with respect to any indebtedness of 
the bank or any of its significant subsidiar
ies exceeding 5 percent of the total assets of 
the bank and its consolidated subsidiaries, 
identify the indebtedness and state the 
nature of the default. In the case of such a 
default in the payment of principal, inter
est, or a sinking or purchase fund install
ment, state the amount of the default and 
the total arrearage on the date of filing this 
report.

Instruction. This paragraph refers only to 
events which have become defaults under 
the governing instruments, i.e., after the ex
piration of any period of grace and compli
ance with any notice requirements.

(b) If any material arrearage in the pay
ment of dividends has occcurred or if there 
has been any other material delinquency 
not cured within 30 days, with respect to 
any class of preferred stock of the bank 
which is registered or which ranks prior to 
any class of registered securities, or with re
spect to any class of preferred stock of any 
significant subsidiary of the bank, give the 
title of the class and state the nature of the 
arrearage or delinquency. In the case of any 
arrearage in the payment of dividends, state 
the amount and the total arrearage on the 
date of filing this report.

Instruction. Item 8 need not be answered 
as to any default or arrearage with respect 
to any class of securities all of which is held 
by, or for the account of, the bank or its to
tally held subsidiaries.

ITEM 9—APPROXIMATE NUMBER OF EQUITY 
SECURITY HOLDERS

State in the tabular form indicated below 
the approximate number of holders of 
record of each class of equity securities of 
the bank as of the end of the fiscal year.

( l )  (2)

Title o f class Number o f record
holders

Instructions. 1. Attention is directed to 
the definition of the term “equity security” 
in section 3 (a )(ll) of the Act and the defini
tion of the term “held of record” in 12 CFR 
11.2(j). 2. Information shall be given as of 
the end of the last fiscal year or as of any 
subsequent date, except that if the latest 
determination of the number of record 
holders of any class of equity securities was 
made for some other purpose within 90 days
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prior to the end of the last fiscal year, the 
information may be given as of the date of 
such determination. 3. Information need not 
be given with respect to the number of hold
ers of outstanding nontransferable options 
to purchase securities of the bank.

ITEM 10—SUBMISSION OF MATTERS TO A VOTE 
OF SECURITY HOLDERS

If any matter has been submitted to a 
vote of security holders, through the solici
tation of proxies or otherwise, furnish the 
following information if not previously dis
closed in a report on Form F-4.

(a) The date of the meeting and whether 
it was an annual or special meeting.

(b) If the meeting involved the election of 
directors, state the name of each director 
elected at the meeting and the name of each 
other director whose term of office as a di
rector continued after the meeting.

(c) Briefly describe each other matter 
voted upon at the meeting and state the 
number of affirmative votes and the 
number of negative votes cast with respect 
to each such matter.

Instructions. 1. It' any matter has been 
submitted to a vote of security holders oth
erwise than at a meeting of such security 
holders, corresponding information with re
spect to such submission shall be furnished. 
The solicitation of any authorization or con
sent (other than a proxy to vote at a stock
holders’ meeting) with respect to any 
matter shall be deemed a submission of 
such matter of a vote of security holders 
within the meaning of the item. 2. Para
graph (a) need be answered only if para
graph (b) or (c) is required to be answered.
3. Paragraph (b) need not be answered if: (i) 
Proxies for the meeting were solicited pur
suant to 12 CFR 11.5, (ii) there was no so
licitation in opposition tothe management’s 
nominees as listed in the proxy statement, 
and (iii) all of such nominees were elected. 
•If the bank did not solicit proxies and the 
board of directors as previously reported to 
the Comptroller of the Currency was re
elected in its entirety, a statement to that 
effect in answer to paragraph (b) will suf
fice as an answer thereto. 4. Paragraph (c) 
need not be answered as to procedural mat
ters or as to. the selection or approval of 
auditors. 5. If the bank has published a 
report contaning all of the information 
called for by the item, the item may be an
swered by a reference to the information 
contained in such report, provided copies of 
such report are filed as an exhibit.

ITEM 11—OFFICERS OF THE BANK

(a) List the names and ages of all officers 
of the bank and all persons chosen to 
become officers; state the nature of any 
family relationship between them; indicate 
all positions and offices with the registrant 
held by each such person; state his term of 
office as officer and the period during 
which he has served as such and briefly de
scribe any arrangement or understanding 
between him and any other person pursuant 
to which he was selected as an officer.

Instructions. 1. Do not include arrange
ments or understandings with directors or 
officers of the bank acting solely in their ca
pacities as such. 2. The term “family rela
tionship” means any relationship by blood, 
marriage or adoption, not more remote than 
first cousin.

(b) Give a brief account of the business 
experience during the past five years of 
each officer, including his principal occupa
tions and employment during that period

and the name and principal business of any 
corporation or other organization in which 
such occupations and employment were car
ried on. Where an officer has been em
ployed by the bank or a subsidiary of the 
bank for less than 5 years, a brief explana
tion should be included as to the nature of 
the responsibilities undertaken by the indi
vidual in prior positions to provide adequate 
disclosure of his prior business experience. 
What is required is information relating to 
the level of his professional competence, 
which may include, depending upon the cir
cumstances, such specific information as the 
size of the operation supervised.

ITEM 12—INDEMNIFICATION OF DIRECTORS AND 
OFFICERS

State the general effect of any charter 
provision, by-law, contract, arrangement or 
statute under which any director or officer 
of the bank is insured or indemnified in any 
manner against any liability which he may 
incur in his capacity as such.

ITEM 13—FINANCIAL STATEMENTS AND 
EXHIBITS

List below all financial statements and ex
hibits filed as a part of the annual report:

(a) Financial statements.
(b) Exhibits.

SIGNATURES

Pursuant to the requirements of the Secu
rities Exchange Act of 1934, the bank has 
duly caused this annual report to be signed 
on its behalf by the undersigned, thereunto 
duly authorized.
(Name of bank) -------- -— ------------------- --------
(By name and title of signing officer) --------

FORM F-2— INSTRUCTIONS AS TO FINANCIAL 
STATEMENTS

These instructions specify the balance 
sheets and statements of income required to 
be filed as a part of annual report on this 
form. Section 11.7 of this part governs ver
ification, form, and content of the balance 
sheets and statements of income required, 
including the basis of consolidation, and 
prescribes the statement of changes in cap
ital accounts, statements of changes in fi
nancial position, and the schedules to be 
filed in support thereof.

1. Financial Statements of the Bank, (a) 
There shall be filed for the bank, in com
parative columnar form, verified balance 
sheets as of the end of the last two fiscal 
years and verified statements of income, 
changes in capital accounts and changes in 
financial position for such fiscal years.

2. Consolidated Statements. * * •
15. By amending § 11.43, Form F-3 as fol

lows. Item 13 will be renumbered as Item 6.
§ 11.43 Form for current report of a bank 

(Form F-3).

* • * * + 

GENERAL INSTRUCTIONS

A. * • •
B. Events to be Reported.
A  report on this form is required to be 

filed upon the occurrence of any one or 
more of the events specified in the items of 
this form. Reports are to be filed within 15 
days after the occurrence of the earliest 
event required to be reported. However, re
ports which disclose events pursuant to item 
5 may be filed within 10 days after the close 
of the month during which the event oc

curred. If the letter from the independent 
accountant to be funished pursuant to Item 
4(d) is unavailable at the time of filing, it 
shall be filed'within thirty days thereafter. 
However if substantially the same informa
tion as that required by this form hàs been 
previously reported by the bank, an addi- 
tonal report of the information on this form 
need not be made.

C. • * *

INFORMATION TO BE INCLUDED IN  REPORT.

ITEM 1—CHANGES IN  CONTROL OF BANK

(a) If, to the knowledge of management, a 
change in control of the bank has occurred, 
state the name of the person(s) who ac
quired such control; the amount and the 
source of the consideration used by such 
person(s); the basis of the control; the date 
and a description of the transaction(s) 
which resulted in the change in control; the 
percentage of voting securities of the bank 
now beneficially owned directly or indirect
ly by the person(s) who acquired control; 
and the identity of the person(s) from 
whom control was assumed. If the source of 
all or any part of the consideration used is a 
loan made in the ordinary course of busi
ness by a bank as defined by Section 3(a)(6) 
of the Act, the identity of such bank shall 
be omitted provided ( l ) a  letter is furnished 
to the Comptroller of the Currency identi
fying the bank and requesting confidential 
treatment of the information and (2) the 
material shall indicate that disclosure of the 
identity of the bank has been so omitted 
and filed separately with the Comptroller of 
the Currency.

Instructions. 1. State the terms of any 
loans or pledges obtained by the new con
trol group for the purpose of acquiring con
trol, and the names of the lenders or pled
gees. 2. Any arrangements or understand
ings among members of both the former 
and new control groups and their associates 
with respect to election of directors or other 
matters should be described.

(b) Describe any contractual arrange
ments, including any pledge of securities of 
the bank, or any of its parents, known to 
management, the operation of the terms of 
which may at a subsequent date result in a 
change in control of the bank.

Instruction. Paragraph (b) does not re
quire a description of ordinary default pro
visions contained in the charter, trust in
dentures or other governing instruments re
lating to securities of the bank.

ITEM 2—ACQUISITION OR DISPOSITION OF 
ASSETS

If the bank or any of its majority-owned 
subsidiaries has acquired or disposed of a 
significant amount of assets, otherwise than 
in the ordinary course of business, furnish 
the following information:

(a) The date and manner of the acquisi
tion or disposition and a brief description of 
the assets involved, the nature and amount 
of consideration given or received therefor, 
the principle followed in determining the 
amount of such consideration, the identity 
of the person(s) from whom the assets were 
acquired or to whom they were sold and the 
nature of any material relationship between 
such person(s) and the bank or any of its af
filiates, any director or officer of the bank, 
or any associate of any such director or offi
cer. If the transaction being reported is an 
acquisition, identify the source(s) of the 
funds used unless all or any part of the con
sideration used is a loan made in the ordi-
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nary course of business by a bank as defined 
by Section 3(a)(6) of the Act in which case 
the identity of such bank shall be omitted 
provided: (1) A  letter is furnished to the 
Comptroller of the Currency identifying the 
bank and requesting confidential treatment 
of the information and (2) the material 
shall indicate that disclosure of the identity 
of the bank has been so omitted and filed 
separately with the Comptroller of the Cur
rency.

(b) If any assets so acquired by the bank 
or its subsidiaries constituted plant, equip
ment or other physical property, state the 
nature of the business in which the assets 
were used by the persons from whom ac
quired and whether the bank intends to 
continue such use or intends to devote the 
assets to other purposes, indicating such 
other purposes.

Instructions. 1. No information need be 
given as to (i) any transaction between any 
person and any wholly-owned subsidiary of 
such person; (ii) any transaction between 
two or more wholly-owned subsidiaries of 
any persoq; or (Ui) the redemption or other 
acquisition of securities from the public, or 
the sale or other disposition of securities to 
the public, by the issuer of such securities.
2. The term “acquisition” includes every 
purchase, acquisition by lease, exchange, 
merger, consolidation, succession or other 
acquisition: Provided, That such term does 
not include the construction or development 
of property by or for the bank or its subsid
iaries or the acquisition of materials for 
such purpose. The term “disposition” in
cludes every sale, disposition by lease, ex
change, merger, consolidation, mortgage, or 
hypothecation of assets, assignment, wheth
er for the benefit of creditors or otherwise, 
abandonment, destruction, or other disposi
tion. 3. The information called for by this 
item is to be given as to each transaction or 
series of related transactions of the size in
dicated. The acquisition or disposition of se
curities shall be deemed the indirect acquisi
tion or disposition of the assets represented 
by such securities if it results in the acquisi
tion or disposition of control of such assets.
4. An acquisition or disposition shall be 
deemed to involve a significant amount of 
assets (i) if the bank’s and its other subsid
iaries’ equity in the net book value of such 
assets or the amount paid or received there
for upon such acquisition or disposition ex
ceeded 10 percent of the total assets of the 
bank and its consolidated subsidiaries, (ii) if 
it involved the succession to or disposition 
of a business which would meet the test of a 
significant subsidiary, or (ill) if it involved 
the acquisition or disposition of an interest 
in a business which would meet the test of a 
significant subsidiary and would be required 
to be accounted for by the equity method. 5. 
Where assets are acquired or disposed of 
through the acquisition or disposition of 
control of a person, the person from whom 
such control was acquired or to whom it was 
disposed of shall be deemed the person from 
whom the assets were acquired or to whom 
they were disposed of, for the purposes of 
this item. Where such control was acquired 
from or disposed of not more than five per
sons, their names shall be given; otherwise 
it will suffice to identify in an appropriate 
manner the class of such persons. 6. Atten
tion is directed to the requirements in Item 
6 of the form with respect to the filing of fi
nancial statements for businesses acquired 
and to the filing of copies of the plans of ac
quisition or disposition as exhibits to the 
report.

ITEM 3—BANKRUPTCY OR RECEIVERSHIP

If a receiver, conservator, fiscal agent or 
similar officer has been appointed for a 
bank or its parent, in a proceeding under 
the Bankruptcy Act or in any other pro
ceeding under state or Federal law in which 
a court or governmental agency has as
sumed jurisdiction over substantially all of 
the assets or business of the bank or its 
parent, or if such jurisdiction has been as- 
sinned by leaving the existing directors and 
officers in possession bût subject to the su
pervision and orders of a court or govern
mental body, identify the proceeding, the 
court or governmental body, the date juris
diction was assumed, the identity of the re
ceiver, conservator, fiscal agent or similar 
officer and the date of his appointment.

ITEM 4—CHANGES IN  BANK’S CERTIFYING 
ACCOUNTANT

If an independent accountant who was 
previously engaged as the principal accoun
tant to audit the bank’s financial state
ments resigns (or indicates he declines to 
stand for re-election after the completion of 
the current audit) or is dismissed as the 
bank’s principal accountant, or another in
dependent accountant is engaged as princi
pal accountant, or if an independent ac
countant on whom the principal accountant 
expressed reliance in his report regarding a 
significant subsidiary resigns (or formally 
indicates he declines to stand for re-election 
after the completion of the current audit) 
or is dismissed or another independent ac
countant is engaged to audit that subsid
iary:

(a) State the date of such resignation (or 
declination to stand for re-election) dismiss
al or engagement.

(b) State whether in connection with the 
audits of the two most recent fiscal years 
and any subsequent interim period preced
ing such resignations, dismissal or engage
ment there were any disagreements with 
the former accountant or any matter of ac
counting principles or practices, financial 
statement disclosure, or auditing scope or 
procedure, which disagreements if not re
solved to the satisfaction of the former ac
countant would have caused him to make 
reference in connection with his report to 
the subject matter of the disagreement(s); 
also, describe each such disagreement. The 
disagreements required to be reported in re
sponse to the preceding sentence include 
both those resolved to the former accoun
tant’s satisfaction and those not resolved to 
the former accountant’s satisfaction. Dis
agreements contemplated by this rule and 
those which occur at the decision-making 
level; i.e., between personnel of the bank re
sponsible for presentation of its financial 
statements and personnel of the accounting 
firm responsible for rendering its report.

(c) State whether the principle accoun
tant’s report on the financial statements for 
any of the past two years contained an ad
verse opinion or a disclaimer of opinion or 
was qualified as to the uncertainty, audit 
scope, or accounting principles; also describe 
the nature of each adverse opinion, dis
claimer of opinion or qualification.

(d) The bank shall request the former ac
countant to furnish the bank with a letter 
addressed to the Comptroller of the Curren
cy stating whether he agrees with the state
ments made by the bank in response to this 
item and, if not, stating the respects in 
which he does not agree. The bank shall file 
a copy of the former accountant’s letter as 
an exhibit with all copies of the Form F-3

required to be filed pursuant to 12 CFR 
11.4(q).

ITEM 5—OTHER MATERIALLY IMPORTANT 
EVENTS

The bank may, at its option, report under 
this item any events, with respect to which 
information is not otherwise called for by 
this form, which the bank deems of materi
al importance to security holders.

ITEM 6—FINANCIAL STATEMENTS AND EXHIBITS

2. Statements Required
(a ) ***
(b ) Statements of income, statement of 

changes in capital accounts, and statements 
of changes in financial position of the bank 
shall be filed for each of the last 3 full fiscal 
years and for the period, if any, between the 
close of the latest of such fiscal years and 
date of the latest balance sheet filed. These 
statements of income, changes in capital ac
counts and changes in financial position 
shall be verified up to the date of the veri
fied balance sheet.

12. By amending § 11.44, Form F-4 as 
follows;

§ 11.44 Form for quarterly report of bank 
(Form F-4).

C om ptroller  of th e  C u r r e n c y—F orm  F -4, 
Q u ar ter ly  R eport

(Name of bank)

(City and State)

PART I, FINANCIAL INFORMATION

(e) Incorporation by reference to pub
lished statements. If the bank makes avail
able to its stockholders or otherwise pub
lishes, within the . period prescribed for 
filing the report, a financial statement con
taining the information required by this 
form, such information may be incorporated 
by reference to such published statement if 
copies thereof are filed as an exhibit to Part 
I of this report. Other information may be 
incorporated by reference in answer or par
tial answer to any other item of Part II of 
this report in accordance with the provi
sions of 12 CFR 11.4(1).
Instructions (f), (g), (h), (i) and (j) will 
remain unchanged.

P art  II, O ther  In fo r m a t io n

Instruction. The report shall contain the 
item numbers and captions of all applicable 
items of Part II, but the text of such items 
may be omitted: Provided, The responses 
clearly indicate the coverage of the item. 
Any item which is inapplicable or to which 
the answer is negative may be omitted and 
no reference thereto need be made in the 
report. If substantially the same informa
tion has been previously reported by the 
bank, an additional report of the informa
tion on this form need not be made. The 
term “previously reported” is defined in 12 
CFR 11.2U).
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ITEM 1—LEGAL PROCEEDINGS

(a) Briefly describe any material legal pro
ceedings, other than ordinary routine litiga
tion incidental to the business, to which the 
bank or any of its subsidiaries has become a 
party or of which any of their property has 
become the subject. Include the name of the 
court or agency in which the proceedings 
are pending, the date instituted, the princi
pal parties thereto, a description of the fac
tual basis alleged to underlie the proceed
ings and the relief sought.

(b) If any such proceeding previously re
ported has been terminated, identify the 
proceeding, give the date of termination and 
describe the disposition thereof with respect 
to the bank and its subsidiaries.

Instructions. 1. If the business ordinarily 
results in actions for negligence or other 
claims, no such action or claim need be de
scribed unless it departs from the normal 
kind of such actions.

2. No information need be given with re
spect to any proceeding which involves pri
marily a claim for damages if the amount 
involved, exclusive of interest and costs, 
does not exceed 10 percent of the current 
assets of the bank and its subsidiaries on a 
consolidated basis. However, if any proceed
ing presents in large degree the same issues 
as other proceedings pending or known to 
be contemplated, the amount involved in 
such other proceedings shall be included in 
computing such percentage.

3. Notwithstanding the foregoing instruc
tions, any bankruptcy, conservatorship, re
ceivership or similar proceeding with re
spect to the bank or any of its significant 
subsidiaries shall be described. Any proceed
ing to which any director, officer of affiliate 
of the bank, any principal holder of equity 
securities of the bank or any associate of 
any such director, officer or security holder, 
is a party adverse to the bank or any of its 
subsidiaries shall also be described.

4. Notwithstanding the foregoing, admin
istrative or judicial proceedings arising 
under any Federal, state or local provisions 
regulating the discharge of materials into 
the environment or otherwise relating to 
the protection of the environment shall not 
be deemed “ordinary routine litigation inci
dental to the business” and shall be de
scribed if such proceeding is material to the 
business or financial condition of the bank 
or if it involves primarily a claim for dam
ages and the amount involved, exclusive of 
interest and costs, exceeds 10 percent of the 
current assets of the bank and its subsidiar
ies on a consolidated basis. Any such pro
ceeding by governmental authorities shall 
be deemed material and shall be described 
whether or not the amount of any claim for 
damages involved exceeds 10 percent of cur
rent assets on a consolidated basis and 
whether or not such proceedings are consid
ered “ordinary routine litigation incidental 
to the business:” Provided, however, That 
such proceedings which are similar in 
nature may be grouped and described ge- 
nerically stating: the number of such pro
ceedings in each group; a generic description 
of such proceedings; the issues generally in
volved; and, if such proceedings in the ag
gregate are material to the business or fi
nancial condition of the bank, the effect of 
such proceedings on the business or finan
cial condition of the bank.

ITEM 2—CHANGES IN  SECURITIES

(a) If the constituent instruments defining 
the rights of the holders of any class of reg
istered securities have been materially

modified, give the title of the class of securi
ties involved and state briefly the general 
effect of such modification upon the rights 
of holders of such securities.

(b ) If the rights evidenced by any class of 
registered securities have been materially 
limited or qualified by the issuance or modi
fication of any other class of securities, 
state briefly the general effèct of the issu
ance or modification of such other class of 
securities upon the rights of the holders of 
the registered securities.

Instruction. Working capital restrictions 
and other limitations upon the payment of 
dividends are to be reported hereunder.

ITEM 3—DEFAULTS UPON SENIOR SECURITIES

(a) If there has been any material default 
in the payment of principal, interest, a sink
ing or purchase fund installment, or any 
other material default not cured within 30 
days, with respect to any indebtedness of 
the bank or any of its significant subsidiar
ies exceeding 5 percent of the total assets of 
the bank and its consolidated subsidiaries, 
identify the indebtedness and state the 
nature of the default. In the case of such a 
default in the payment of principal, inter
est, or a sinking or purchase fund install
ment, state the amount of the default and 
the total arrearage on the date of filing this 
report.

Instruction. This paragraph refers only to 
events which have become defaults under 
the governing instruments, i.e., after the ex
piration of any period of grace and compli
ance with any notice requirements.

(b) If any material arrearage in the pay
ment of dividends has occurred or if there 
has bëen any other material delinquency 
not cured within 30 days, with respect to 
any class of preferred stock of the bank 
which is registered or which ranks prior to 
any class of registered securities, or with re
spect to any class of preferred stock of any 
significant subsidiary of the bank, give the 
title of the class and state the nature of the 
arrearage or delinquency. In the case of an 
arrearage in the payment of dividends, state 
the amount and the total arrearage on the 
date of filing this report.

Instruction. Item 4 need not be answered 
as to any default or arrearage with respect 
to any class of securities all of which is held 
by, or for the account of, the bank or its to
tally held subsidiaries.

ITEM 4—INCREASE IN  AMOUNT OUTSTANDING OF 
SECURITIES OR INDEBTEDNESS

If the amount outstanding of securities or 
indebtedness of the bank has been increased 
through the issuance of any new class of se
curities or indebtedness or through the issu
ance or re-issuance of any additional securi
ties or indebtedness of a class outstanding, 
and the aggregate amount of all such in
creases not previously reported exceeds 5 
percent of the outstanding securities or in
debtedness of the class, furnish the follow
ing information:

(a) Title of class, the amount outstanding 
as last previously reported, and the amount 
presently outstanding (as of a specified 
date);

(b ) A  brief description of the 
transaction(s) resulting in the increase and 
a statement of the aggregate net cash pro
ceeds or the nature and aggregate amount 
of any other consideration received or to be 
received by the bank;

(c) The names of the principal underwrit
ers, if any, indicating any such underwriters 
which are affiliates of the bank;

(d) A  reasonably itemized statement of 
the purposes, so far as determinable, for 
which the net proceeds have been or are to 
be used and the approximate amount used 
or to be used for each such purpose;

(e) A  statement as to whether or not any 
such securities were registered under the 
Securities Act of 1933; if not, an indication 
of the exemption claimed and the facts 
relied upon to make the exemption avail
able; and

(f) If the securities were capital shares, a 
statement of the amount of proceeds cred
ited or to be credited to any account other 
than the appropriate capital share account.

Instructions. 1. For the purpose of re
sponding to this item, the bank may treat 
each of the following as a single class of in
debtedness: (i) Convertible long term debt; 
and (ii) other indebteness.

2. This item does not apply to notes, 
drafts, bills of exchange, bankers’ accep
tances or other obligations which mature 
not later than 1 year from the date of issu
ance. No report need be made where the 
amount not previously reported, although 
in excess of 5 percent of the amount out
standing, does not exceed $50,000 face 
amount of indebtedness or 1,000 shares or 
other units. _

3. This item includes the reissuance of 
treasury securities and securities held for 
the account of the issuer thereof. The ex
tension of the maturity date of indebted
ness shall be deemed to be the issuance of 
new indebtedness for the purpose of this 
item. In the case of such an extension, the 
percentage shall be computed upon the 
basis of the principal amount of the indebt
edness extended.

ITEM 5—DECREASE IN  AMOUNT OUTSTANDING OF 
SECURITIES OR INDEBTEDNESS

If the amount outstanding of any class of 
securities or indebtedness of the bank has 
been decreased through one or more trans
actions and the aggregate amount of all 
such decreases not previously reported ex
ceeds 5 percent of the amount of securities 
or indebtedness of the class previously out
standing, furnish the following information:

(a) Title of the class, the amount out
standing as last previously reported, and the 
amount presently outstanding (as of a speci
fied date).

(b ) A  brief description of the 
transaction(s) involving the decrease and a 
statement of the aggregate amount of cash 
or the nature and aggregate amount of any 
other consideration paid or to be paid by 
the registrant in connection with such 
transaction or transactions.

Instruction. Instructions 1 and 2 to Item 5 
shall also apply to this item. This item need 
not be answered as to decreases resulting 
from ordinary sinking fund operations, simi
lar periodic decreases made pursuant to the 
terms of the constituent instruments, de
creases resulting from the conversion of se
curities or decreases resulting from payment 
of indebtedness at maturity.

ITEM 6— SUBMISSION OF MATTERS TO A VOTE OF 
SECURITY HOLDERS

If any matter has been submitted to a 
vote of security holders, through the solici
tation of proxies or otherwise, furnish the 
following information:

(a) The date of the meeting and whether 
it was an annual or special meeting.

(b) If the meeting involved the election of 
directors, state the name of each director 
elected at the meeting and the name of each
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other director whose term of office as a di
rector continued after the meeting.

(c) Briefly describe each other matter 
voted upon at the meeting and state the 
number of affirmative votes and the 
number of negative votes cast with respect- 
to each such matter.

Instructions. 1. If any matter has been 
submitted to a vote of security holders oth
erwise than at a meeting of such security 
holders, corresponding information with re
spect to such submission shall be furnished. 
The solicitation of any authorization or con
sent (other than a proxy to vote at a stock
holders’ meeting) with respect to any 
matter shall be deemed a submission of 
such matter to a vote of security holders 
within the meaning of this item.

2. Paragraph (a) need be answered only if 
paragraph (b) or (c) is required to be an
swered.

3. Paragraph (b) need not be answered if
(i) proxies for the meeting were solicited 
pursuant to 12 CFR 11.5, (ii) there was no 
solicitatidn in opposition to the manage
ment’s nominees as listed in the proxy state
ment, and (iii) all of such nominees were 
elected. If the bank did not solicit proxies 
and the board of directors as previously re
ported to the Comptroller of the Currency 
was re-elected in its entirety, a statement to 
that effect in answer to paragraph (b) will 
suffice as an answer thereto.

4. Paragraph (c) need not be answered as 
to procedural matters or as to the selection 
or approval of auditors.

5. If the bank has published a report con
taining all of the information called for by 
this item, the item may be answered by a 
reference to the information contained in 
such report, provided copies of such report 
are filed as an exhibit to the report on this 
form.

ITEM 7— OTHER MATERIALLY IMPORTANT 
EVENTS

The baiik may, at its option, report under 
this item any events, not previously report
ed in a report on Form F-3, with respect to 
which information is not otherwise called 
for by this form but which the bank deems 
of material importance to security holders.

ITEM 8—EXHIBITS AND REPORTS ON FORM F-3

(a) Exhibits. List below the documents, if 
any, filed as a part of this report. Subject to 
the rules as to incorporation by reference, 
the following documents shall be filed as ex
hibits:

1. Copies of the amendments to all con
stituent instruments and other documents 
described in answer to Item 2.

2. Copies of all constituent instruments 
defining the rights of the holders of any 
new class of securities referred to in answer 
to Item 5.

3. Copies of the text of any proposal de
scribed in answer to Item 6.

4. Copies of any published report fur
nished in response to Item 6. (See Item 6, 
Instruction 5.)

5. Copies of any material amendment to 
the bank’s charter or by-laws not otherwise 
required to be filed.

(b) Reports on Form F-3. State whether 
any reports on Form F-3 have been filed 
during the quarter for which this report is 
filed, listing the items reported, any finan
cial statements filed, and the dates of any 
such reports.

§ 11.47 [Amended]
13. By amending § 11.47, Form F -ll, 

to delete present Item 7 entitled “Per
sons Retained, Employed or to be 
Compensated” and present Item 8, 
“Materials to be Filed as Exhibits,” 
would be renumbered Item 7.

14. By amending § 11.51, Form F-5, 
Item 5(e), Item 14(b)(7)(i)(A), Item 14, 
Instruction 1 and Item 15(a) to read as 
follows:

§ 11.51 Form for proxy statement or state
ment where management does not so
licit proxies (Form F-5)

* * * * *

ITEM 5—  * * *

» * * • •
(e) If, the knowledge of the persons on 

whose behalf the solicitation is made, a 
change in control of the bank has occurred 
since the beginning of its last fiscal year, 
state the name of the person(s) who ac
quired such control, the amount and the 
source of the consideration used by such 
person(s); the basis of the control, the date 
and a description of the transaction(s) 
which resulted in the change of control and 
the percentage of voting securities of the 
bank now beneficially owned directly or in
directly by the person(s) who acquired con
trol; and the identity of the person(s) from 
whom control was assumed. If the source of 
all or any part of the consideration used is a 
loan made in the ordinary course of busi
ness by a bank as defined by section 3(a)(6) 
of the Act, the identity of such bank shall 
be omitted provided a request for confiden
tiality has been made pursuant to Section 
13(d)(1)(B) of the Act by the person(s) who 
acquired control. In lieu thereof, the materi
al shall indicate the identity of the bank 
has been so omitted and filed separately 
with the Comptroller of the Currency. If 
the source of all or any part of the funds 
used to acquire control of the bank was a 
loan made by a bank as defined by section 
3(a)(6) of the Act, indicate whether there 
exists any agreement, arrangement, or un
derstanding pursuant to which the regis
trant bank maintains or would maintain a 
correspondent deposit account at such lend
ing bank.

Instructions. 1. State the terms of any 
loans or pledges obtained by the new con
trol group for the purpose of acquiring con
trol, and the names of the lenders or pled
gees.

2. Any arrangements or understandings 
among members of both the former and 
new control groups and their associates with 
respect to electiofn of directors or other 
matters should be described.

• • * • •
ITEM 14—  * * *

• • • ' • •
(b) • * *
(7) A tabular presentation of comparative 

per share data of the constituent bank or 
other persons pertaining to;

(i)(A ) Income before securities gains 
(losses), (B ) net income, and (C ) Dividends 
declared for each of the last five fiscal 
years; and

• • •  *  *

Instructions. 1. Historical statements of 
incomne in their entirety, as required by 
Item 15, may be furnished in lieu of the 
sum m ary of earnings specified in subpara
graph (5). If summary of earnings informa
tion is presented, show, at a minimum, total 
operating income; provision for possible 
loan losses; total other operating expenses 
(excluding provision for possible loan 
losses); income before income taxes and se
curities gains (losses); applicable income 
taxes; income (loss) before securities gains 
(losses); securities gains (losses) less related 
income taxes; net income (loss); earnings 
per common share before securities gains 
(losses) and net income. Dividends per share 
shall be shown. The summary indicates ret
roactive adjustments of any material items 
affecting the comparability of the results.

* • • • * 

ITEM 15— * * *

(a) If action is to be taken with respect to 
any matter specified in Items 12, 13, or 14, 
above, furnish verified financial statements 
of the bank and its subsidiaries such as 
would be required in a registration state
ment filed pursuant to this part. In addi
tion, the latest available interim balance 
sheet and statement of income for the inter
im period between the end of the last fiscal 
year and the interim balance sheet date and 
comparable prior period, shall be furnished. 
The information similar to that required by 
Schedules III, VII, and VIII (Loans, Reserve 
for Possible Loan Losses, and Deposits) 
shall be furnished in the notes to financial 
statements for periods as required by Sec
tion 11.7(g).

15. By adding a new § 11.54 (Form F- 
13), to read as follows:

§ 11.54 Tender o ffe r  statement pursuant to  
section 14 (d )(1 ) o f  the Securities E x 
change Act o f  1934 (F o rm  F -13 ).

C o m p tr o lle r  o f  t h e  C u r r e n c y

FORM F-13

(Name of Subject Bank)

(Bidder)

(Title of Class of Securities)
(Name, address and telephone number of 

person authorized to receive notices and 
communications on behalf of bidder)

Instruction. 1. Four copies of this state
ment, including all exhibits should be filed 
with the Comptroller of the Currency.

GENERAL INSTRUCTIONS

A. The item numbers and captions of the 
item shall be included but the text of the 
items may be omitted. The answers to the 
items shall be so prepared as to indicate 
clearly the coverage of the items without re
ferring to the text of the items. Answer 
every item. If-an item is inapplicable or the 
answer is in the negative, so state.

B. Information contained in exhibits to 
the statement may be incorporated by refer
ence in answer or partial answer to any item 
or sub-item of the statement unless it would 
render such answer incomplete, unclear or
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confusing. Matter incorporated by reference 
shall be clearly identified in the reference 
by page, paragraph, caption or otherwise. 
An express statement that the specified 
matter is incorporated by reference shall be 
made at the particular place in the state
ment where the information is required.

C. If the statement if filed by a partner
ship, limited partnership, syndicate or other 
group, the information called for by Items 
2-7, inclusive, shall be given with respect to:
(i) Each partner of such partnership; (ii) 
each partner who is denominated as a gen
eral partner or who functions as a general 
partner of such limited partnership; (iU) 
each member of such syndicate or group; 
and (iv) each person controlling such part
ner or member. If the statement is filed by a 
corporation, or if a person referred to in (i),
(ii) , (iii), or (iv) of this Instruction is a cor
poration, the information called for by the 
above mentioned items shall be given with 
respect to: (a) Each executive officer and di
rector of such corporation; (b ) each person 
controlling such corporation; and (c) each 
executive officer and director of any corpo
ration ultimately in control of such corpora
tion. Executive officer shall mean the presi
dent, secretary, treasurer, and any vice 
president in charge of a principal business 
function (such as sales, administration or fi
nance) and any other person who performs 
similar policy making functions for the cor
poration. A  response to an item in the state
ment is required with respect to the bidder 
and to all other persons referred to in this 
instruction unless such item specifies to the 
contrary.

D. Upon termination of the tender offer, 
the bidder shall promptly file a final 
amendment to Form F-13 disclosing all ma
terial changes in the items of that Schedule 
and stating that the tender offer has termi
nated, the date of such termination and the 
results of such tender offer.

E. If the bidder, before filing this state
ment, has filed a Form F - l l  with respect to 
the acquisition of securities of the same 
class referred to in Item 1(a) of this state
ment, the bidder shall amend such Form F - 
11 and may do so by means of this state
ment and amendments thereto, including 
the final amendment required to be filed by 
Instruction D: Provided, That the bidder in
dicates on the cover sheet of this statement 
that it is amending its Form F - l l  by means 
of this statement.

F. The final amendment required to be 
filed by Instruction D  shall be deemed to 
satisfy the reporting requirements of sec
tion 13(d) of he Act with respect to all secu
rities acquired by the bidder pursuant to 
the tender offer as reported in such final 
amendment.

G. For purposes of this statement, the fol
lowing definitions shall apply:

(i) The term “bidder” means any person 
on whose behalf a tender offer is made; and

(ii) The term “subject bank” means any 
bank whose securities are registered pursu
ant to Section 12(b) or Section 12(g) of the 
Securities Exchange Act of 1934 and whose 
securities are sought by a bidder pursuant 
to a tender offer.

ITEM 1—SECURITY AND SUBJECT BANK

(a) State the name of the subject bank 
and the address of its principal office;

(b) State the exact title and the number 
of shares outstanding of the class of equity 
securities being sought (which may be based 
upon information contained in the most re
cently available filing with the Comptroller

of the Currency by the subject bank unless 
the bidder has reason to believe such infor
mation is not current), the exact amount of 
such securities being sought and the consid
eration being offered therefor; and

(c) Identfy the principal market in which 
such securities are traded and state the high 
and low sales prices for such securities in 
such principal market (or, in the absence 
thereof, the range of high and low bid quo
tations) for each quarterly period during 
the past two years.

ITEM 2— IDENTITY AND BACKGROUND

If the person filing this statement or any 
person enumerated in Instruction C of this 
statement is a corporation, partnership, 
limited partnership, syndicate or other 
group of persons, state its name, the state 
or other place of its organizations, its princi
pal business, the address of its principal 
office and the information required by (e) 
and (f) of this Item. If such person filing 
this statement or any person enumerated in 
Instruction C is a natural person, provide 
the information specified in (a) through (g) 
of ths Item with respect to such person(s).

(a) Name;
(b) Residence or business address;
(c) Present principal occupation or em

ployment and the name, principal business 
and address of any corporation or other or
ganization in which such employment or oc
cupation is conducted;

(d) Material occupations, positions, offices 
or employments during the last 5 years, 
giving the starting and ending dates of each 
and the name, principal business and ad
dress of any business corporation or other 
organization in which such occupation, posi
tion, office or employment was carried on;

Instruction. 1. If a person has held various 
positions with the same organization, or if a 
person holds comparable positions with 
multiple related organizations, each and 
every position need not be specifically dis
closed.

(e) Whether or not, during the last 5 
years, such person has been convicted in a 
criminal proceeding (excluding traffic viola
tions or similar misdemeanors) and, if so, 
give the dates, nature of conviction, name 
and location of court, and penalty imposed 
or other disposition of the case;

Instruction. 1. While a negative answer to 
this subitem is required in this schedule, it 
need not be furnished to security holders.

(f ) Whether or not, during the last 5 
years, such person was a party to a civil pro
ceeding of a judicial or administrative body 
of competent jurisdiction and a result of 
such proceeding, was or is subject to a judg
ment, decree or final order enjoining future 
violations of, or prohibiting activities sub
ject to, Federal or state securities laws or 
finding any violation of such laws, and, if so, 
identify and describe such proceeding and 
summarize the terms of such judgment, 
decree or final order; and

Instruction. 1. While a negative answer to 
this subitem is required in this schedule, it 
need not be furnished to security holders.

(g ) Citizenship(s).

ITEM 3—PAST CONTACTS, TRANSACTIONS OR 
NEGOTIATIONS W ITH THE SUBJECT BANK

(a) Briefly state the nature and approxi
mate amount (in dollars) of any transaction, 
other than those described in Item 3(b) of 
this schedule, which has occurred since the 
commencement of the subject bank’s third 
full fiscal year preceding the date of this 
schedule, between the person filing this

schedule (including those persons enumer
ated in Instruction C of this schedule) and:

(1) The subject bank or any of its affili
ates which are corporations: Provided, how
ever, That no disclosure need be made with 
respect to any transaction if the aggregate 
amount involved in such transaction was 
less than one percent of the subject bank’s 
consolidated revenues (which may be based 
upon information contained in the most re
cently available filing with the Comptroller 
of the Currency by the subject bank, unless 
the bidder has reason to believe otherwise) 
(i) for the fiscal year in which such transac
tion occurred, or (ii) for the portion of the 
current fiscal year which has occurred, if 
the transaction occurred in such year; and

(2) The executive officers, directors of af
filiates of the subject bank which are not 
corporations if the aggregate amount in
volved in such transaction or in a series of 
similar transactions, including all periodic 
installments in the case of any lease or 
other agreement providing for periodic pay
ments or installments, exceeds $40,000.

(b) Describe any contacts, negotiations or 
transactions which have occurred since the 
commencement of the subject bank’s third 
full fiscal year preceding the date of this 
schedule between the bidder or its subsidiar
ies (including those persons enumerated in 
Instruction C of this schedule) and the sub
ject bank or its affiliates concerning, a 
merger, consolidation or acquisition, a 
tender offer or other acquisition of securi
ties, an election of directors, or a sale or 
other transfer of a material amount of 
assets.

ITEM 4— SOURCE AND AMOUNT OF FUNDS OR 
OTHER CONSIDERATION

(a) State the source and the total amount 
of funds or other consideration for the pur
chase of the maximum number of securities 
for which the tender offer is being made.

(b) If all or any part of such funds or 
other consideration are or. are expected to 
be, directly or indirectly, borrowed for the 
purpose of the tender offer:

(1) Provide a summary of each loan agree
ment or arrangement containing the identi
ty of the parties, the term, the collateral, 
the stated and effective interest rates, and 
other material terms or conditions relative 
to such loan agreements; and

(2) Briefly describe any plans or arrange
ments to finance or repay such borrowings, 
or if no such plans or arrangements have 
been made, make a statement to that effect.

(c) If the source of all or any part of the 
funds to be used in the tender offer is a loan 
made in the ordinary course of business by a 
bank as defined in Section 3(a)(6) of the 
Act, the name of such bank shall not be 
available to the public if the person filing 
the statement so requests in writing and 
files such request, naming such bank, with 
the Comptroller of the Currency.

(d) If the source of all or any part of the 
funds to be used in the tender offer is a loan 
made by a bank as defined in section 3(a)(6) 
of the Act, indicate whether there exists 
any agreement, arrangement, or under
standing pursuant to which the subject 
bank maintains or would maintain a corre
spondent deposit account at such lending 
bank.

ITEM 5—PURPOSE OF THE TENDER OFFER AND 
PLANS OR PROPOSALS OF THE BIDDER

State the purpose or purposes of the 
tender offer for the subject bank’s securi
ties. Describe any plans or proposals which 
relate to or would result in:
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(a) An extraordinary corporate transac
tion, such as a merger, reorganization or liq
uidation, involving the subject bank or any 
of its subsidiaries;

(b) A sale or transfer of a material amount 
of assets of the subject bank or any of its 
subsidiaries;

(c) Any change in the present board of di
rectors or management of the subject bank 
including, but not limited to, any plans or 
proposals to change the number or the term 
of directors of to fill any existing vacancies 
on the board;

(d) Any material change in the present 
capitalization or dividend policy of the sub
ject bank;

(e) Any other material change in the sub
ject bank’s corporate structure or business;

(f ) Causing a class of securities of the sub
ject bank to be delisted from a national se
curities exchange or to cease to be autho
rized to be quoted in an inter-dealer quota
tion system of a registered national securi
ties association; or

(g) A class of equity securities of the sub
ject company becoming eligible for termina
tion of registration pursuant to Section 
12(g)(4) of the Act.

ITEM 6—INTEREST IN  SECURITIES OF THE 
SUBJECT BANK

(a) State the aggregate number and per
centage of the class represented by such 
shares (which may be based on the number 
of shares outstanding as contained in the 
most recently available filing with the 
Comptroller of the Currency by the subject 
bank unless the bidder has reason to believe 
such information is not current), beneficial
ly owned (identifying those shares for 
which there is a right to acquire) by each 
person named in Item 2 of this schedule and 
by each associate and majority-owned sub
sidiary of such person giving the name and 
address of any such associate or subsidiary.

(b) Describe any transaction in the class 
of securities reported on that was effected 
during the past 60 days by the persons 
named in response to paragraph (a) of this 
Item or by an executive officer, director or 
subsidiary of such person.

Instructions. 1. The description of a trans
action required by Item 6(b) shall include, 
but not necessarily be limited to; (1) the 
identity of the person covered by Item 6(b) 
who effected the transaction; (2) the date of 
the transaction; (3) the amount of securities 
involved; (4) the price per share; and (5) 
where and how the transaction was effect
ed. 2. If the information required by Item 
6(b) of this schedule is available to the 
bidder at the time this statement is initially 
filed with the Comptroller of the Currency 
pursuant to 12 CFR 11.5(1X6), such informa
tion should be included in such initial filing. 
However, if Such information is not avail
able to the bidder at the time of such initial 
filing, it should be filed with the Comptrol
ler of the Currency promptly but in no 
event later than two business days after the 
date of such filing, and if material should be 
disclosed to security holders of the subject 
bank in a manner similar to that in which 
the tender offer was first published, sent or 
given to such security holders. The proce
dure specified in this Instruction is provided 
for the purpose of maintaining the confi
dentiality of the tender offer in order to 
avoid possible misuse of inside information.

ITEM 7—CONTRACTS, ARRANGEMENTS, UNDER
STANDINGS OR RELATIONSHIPS W ITH RESPECT 
TO THE SUBJECT BANK’S SECURITIES

Describe any contract, arrangement, un
derstanding or relationship (whether or not 
legally enforceable) between the bidder (in
cluding those persons enumerated in In
struction C of ■ this Schedule) and any 
person with respect to any securities of the 
subject bank, (including, but not limited to, 
any contract, arrangement, understanding 
or relationship concerning the transfer or 
the voting of any such securities, joint ven
tures loan or option arrangements, puts or 
calls, guaranty of loans, guaranty against 
loss, or the giving or withholding of proxies) 
nam ing the persons with whom such con
tracts, arrangements, understandings and 
relationships have been entered into and 
giving the material provisions thereof. In
clude such information for any of such secu
rities that are pledged or otherwise subject 
to a contingency, the occurrence of which 
would give another person the power to 
direct the voting or disposition of such secu
rities, except that, disclosure of standard de
fault and similar provisions contained in 
loan agreements need not be included.

ITEM 8—PERSONS RETAINED, EMPLOYED OR TO 
BE COMPENSATED

Identify all persons and classes of persons 
employed, retained or to be compensated by 
the bidder, or by any person on the bidder’s 
behalf, to make solicitation or recommenda
tion in connection with the tender offer and 
describe briefly the terms of such employ
ment, retainer or arrangement for compen
sation.

ITEM 9—FINANCIAL STATEMENTS OF CERTAIN 
BIDDERS

Where the bidder is other than a natural 
person and the bidder’s financial condition 
is material to a decision by a security holder 
of the subject bank whether to sell, tender 
or hold securities being sought in the tender 
offer, furnish current, adequate financial in
formation concerning the bidder: Provided, 
That if the bidder is controlled by another 
entity which is not a natural person and has 
been formed for the purpose of making the 
tender offer, furnish current, adequate fi
nancial information concerning such parent.

Instructions. 1. The facts and circum
stances concerning the tender offer, particu
larly the terms of the tender offer, may in
fluence a determination as to whether dis
closure of financial information is material. 
However, once the materiality requirement 
is applicable, the adequacy of the financial 
information will depend primarily on the 
nature of the bidder.

In order to provide guidance in making 
this determination, the following types of fi
nancial information will be deemed ade
quate for purposes of this Item for the type 
of bidder specified: (a ) Financial statements 
prepared in compliance with SEC Form 10 
as amended (17 CFR 349.210) for a domestic 
bidder which is otherwise eligible to use 
such form; and (b) financial statements pre
pared in compliance with SEC Form F-20 
(17 CFR 249.200) for a foreign bidder which 
is eligible to use §uch forms.

2. If the bidder is subject to the periodic 
reporting requirements of Section 13(a) or 
15(d) of the Act, financial statements con
tained in any document filed with the 
Comptroller of the Currency may be incor
porated by reference in this schedule solely 
for the purpose of this schedule: Provided, 
That such financial statements substantial

ly meet the requirements of this item; an 
express statement is made that such finan
cial statements are incorporated by refer
ence; the matter incorporated by reference 
is clearly identified by page, paragraph, cap
tion or otherwise, and an indication is made 
where such information may be inspected 
and copies obtained. Financial statements 
which are required to be presented in com
parative form for two or more fiscal years or 
periods shall not be incorporated by refer
ence unless the material incorporated by 
reference includes the entire period for 
which the comparative data is required to 
be given.

3. If the bidder is not subject to the peri
odic reporting requirements of the Act, the 
financial statements are not available or ob
tainable without unreasonable cost or ex
pense and a statement is made to that effect 
disclosing the reasons therefor.

ITEM 10—ADDITIONAL INFORMATION

If material to a decision by a security 
holder whether to sell, tender or hold secu
rities being sought in the tender offer, fur
nish information as to the following:

(a) Any present or proposed material con
tracts, arrangements, understandings or re
lationship between the bidder or any of its 
executive officers, directors, controlling per
sons or subsidiaries and the subject bank or 
any of its executive officers, directors, con
trolling persons or subsidiaries (other than 
any contract, arrangements or understand
ing required to be disclosed pursuant to 
Item 3 or 7 of this schedule);

(b ) To the extent known by the bidder 
after reasonable investigation, the applica
ble regulatory requirements which must be 
complied with or approvals which must be 
obtained in connection with the tender 
offer;

(c) The applicability of anti-trust laws:
(d) The applicability of the margin re

quirements of section 7 of the Act and the 
regulations promulgated thereunder;

(e) Any material pending legal proceed
ings relating to the tender offer including 
the name and location of the court or 
agency in which the proceedings are pend
ing, the date instituted, the principal parties 
thereto and a brief summary of the proceed
ings; and

Instruction. In connection with this subi
tem, a copy of any document relating to a 
major development (such as pleadings, an 
answer, complaint, temporary restraining 
order, injunction, opinion, judgment or 
order) in a material pending legal proceed
ings should be promptly furnished to the 
Comptroller of the Currency on a supple
mental basis.

(f ) Such additional material information, 
if any, as may be necessary to make the re
quired statements, in light of the circum
stances under which they are made, not ma
terially misleading.

ITEM 11—MATERIAL TO BE FILED AS EXHIBITS

Furnish a copy of:
(a) Tender offer material which is pub

lished, sent or given to security holders by 
or on behalf of the bidder in connection 
with the tender offer;

(b ) Any loan agreement referred to in 
Item 4 of this schedule;

Instruction. The identity of any bank 
which is a party to a loan agreement need 
not be disclosed if the person filing the 
statement has requested that the identity of 
such bank not be made available to the 
public pursuant to Item 4 of this schedule.
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(c) Any document setting forth the terms 
of any contracts, arrangements, understand
ings or relationships referred to in Item 7 or 
10(a) of this schedule;

(d) Any written opinion prepared by legal 
counsel at the bidder’s request and commu
nicated to the bidder pertaining to the tax 
consequences of the tender offer,

(e) An offering circular when in an ex
change offer, the securities are offered uti
lizing an offering circular prepared pursu
ant to 12 CFR Part 16.

( f ) If any oral solicitation of security hold
ers is to be made by or on behalf of the 
bidder, any written instructions, form or 
other material which is furnished to the 
persons making the actual oral solicitation 
for their use, directly or indirectly, in con
nection with the tender offer.

Signature. After due inquiry and to the 
best of my knowledge and belief, I certify 
that the information set forth in this state
ment is true, complete and correct.
Signature--------------------------
Name and Title---------------------
Date---------------

The original statement shall be signed by 
each person on whose behalf the statement 
is filed or his authorized representative. If 
the statement is signed on behalf of a 
person by his authorized representative 
(other than an executive officer or general 
partner of the bidder), evidence of the rep
resentative’s authority to sign on behalf of 
such person shall be filed with the state
ment. The name and any title of each 
person who signs the statement shall be 
typed or printed beneath his signature.

16. By amending §11.71, Forms for 
Financial Statements, Form F-9(A), 
Item 3(a)(3), and Item 6(b), Note 1, to 
read as follows:

§ 11.71 Forms for Financial Statements 
(Forms F-9 A, B, G, D, and E)

* * * * *
A.  * * *

* * * * *
(3)  * * *
(a) * * *
(3) Obligations of States and political sub

division.
Include all obligations, including warrants 

and tax anticipation notes, issued by mu
nicipalities, by school, irrigation, drainage, 
and reclamation districts, and by local hous
ing authorities, including those backed by a 
U.S. Government Agency. Also include 
Farmers Home Administration guaranteed 
loans made for rural community water 
supply, waste disposal systems, and outdoor 
recreation centers. Obligations issued by 
other instrumentalities of one or more 
states or Puerto Rico, and by dependencies 
or insular possessions the United States, 
should be included. Exclude loans to but not 
investment securities issued by regional or 
local industrial development authorities 
whose function is the extension of credit to 
business firms to assist in relocation or ex
pansion.

Such loans are to be reported in Item 6— 
Loans.

• • *  • •

(6) • * •

(b) Less: Reserve for Possible Loan Losses. 
State the balance of the reserve for possible

loan losses at the end of the fiscal year. In
clude in this reserve only the valuation por
tion that has been established through 
charges against income.

N otes .— 1. The reserve for possible loan 
losses allowable under IRS regulations is 
made up of three parts: (a) Valuation por
tion; (b) Contingency portion; and (c) De
ferred tax portion.

* * * * *

17. By amending § 11.71, Form F- 
9(B) to delete Item 2(j)(4).

Dated: March 6,1978.
John G. Heimann, 

Comptroller o f the Currency.
[FR  Doc. 78-6473 Filed 3-10-78; 8:45 am]

[6210-01]
FEDERAL RESERVE SYSTEM

[12 CFR Part 206]
[Reg. F; Docket No. R-0146]

SECURITIES OF MEMBER STATE 
BANKS

Regulation F
AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Proposed rule.
SUMMARY: Pursuant to its authority 
under section 12(i) of the Securities 
Exchange Act of 1934, as amended (15 
U.S.C. 78(D) ( “Act” ), the Board pro
poses to amend its Regulation F, relat
ing to member state banks, in order 
that it will be substantially similar to 
comparable rules and regulations 
issued by the Securities and Exchange 
Commission (the “Commission” ). 
Under section 12(i) as amended, any 
changes made by the Commission in 
its relevant rules and regulations must 
also be made by the Board in its Regu
lation F or the Board must publish 
reasons why it has determined that 
such changes are not necessary or ap
propriate. The proposed amendments 
to Regulation F, consistent with 
recent Commission amendments to its 
rules, concern (a) confidential treat
ment for preliminary proxy and infor
mation statements, (b) proposals by 
security holders, (c) dissemination of 
proxy material to beneficial owners of 
registered securities, (d) tender offer 
statements, (e) consolidation and tech
nical revisions of several items includ
ed in current, quarterly and annual re
ports, and ( f )  stock appreciation 
rights.
DATE: Comments must be received on 
or before May 1,1978.
ADDRESS: Secretary, Board of Gov
ernors of the Federal Reserve System, 
Washington, D.C. 20551. All material 
submitted should include the docket 
number R-0146.

FOR FURTHER INFORMATION 
CONTACT:

Thomas Sidman, Assistant Director, 
Division of Banking Supervision and 
Regulation, Board of Governors of 
the Federal Reserve System, Wash
ington, D.C. 20551, 202-452-3503, or 
Julius L. Loeser, Senior attorney, 
Legal Division, Board of Governors 
of the Federal Reserve System, 
Washington, D.C. 20551, 202-452- 
3236.

SUPPLEMENTARY INFORMATION:

A. Confidential Treatment for Pre
liminary Proxy and Information 
Statements

The Commission has amended its 
rules regarding the filing of proxy and 
information statements to provide 
generally that preliminary proxy ma
terial will be made publicly available 
when definitive material is filed (41 
FR 53784 (1976)).

Presently, § 206.5(f)(5) of the 
Board’s Regulation F  provides that 
preliminary proxy materials are non
public. In light of the Commission’s 
action with respect to the disclosure of 
such material filed with it and the 
purposes of the Freedom of Informa
tion Act (5 U.S.C. .552) the Board is 
considering amending its § 206.5(f)(5) 
to make it similar to the Commission’s 
amended proxy rules. Accordingly, 
preliminary material filed with the 
Board would be made publicly avail
able after definitive material is filed, 
unless the person filing the material 
requests that it be accorded confiden
tial treatment and the Board deter
mines that such treatment is appropri
ate. In that preliminary material may, 
in some instances, contain inaccurate 
or misleading information, it is not en
tirely clear that amending Regulation 
F  to make such material publicly 
available is “necessary or appropriate 
in the public interest or for protection 
of investors” , the statutory standard 
in section 12(i) of the Act. According
ly, the Board wishes to invite particu
lar comment on this point.

To accomplish this, § 206.5(f)(5) 
would be amended to read as follows: ( f ) * * *

(5) All copies of material filed pursu
ant to paragraph (1) or (2) of this sec
tion shall be clearly marked “Prelimi
nary Copies” and shall be for the in
formation of the Board only and shall 
not be deemed available for public in
spection before definitive material has 
been filed with the Board except that 
such material may be disclosed to any 
department or agency of the United 
States Government and to the Con
gress and the Board may make such 
inquiries or investigation in regard to 
the material as may be necessary for 
an adequate review thereof by the 
Board. All material filed pursuant to 
paragraph (f ) (1), (2), or (3) of this sec
tion shall be accompanied by a state-
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ment of the date on which definitive 
material filed pursuant to paragraph 
(f)(3 ) of this section is intended to be, 
or has been, released to securityhold
ers. All material filed pursuant to 
paragraph (f)(4 ) of this section shall 
be accompanied by a statement of the 
date on which copies thereof are in
tended to be released to the individ
uals who will make the actual solicita
tion.

B. Proposals by Security Holders

In a revision of its proxy rules re
garding proposals by security holders, 
the Commission has expanded the 
class of persons eligible to submit pro
posals to include beneficial owners, as 
well as record owners of securities, re
vised the time limits for submission of 
proposals by security holders and 
managements’ objections to proposals, 
established limits on the length and 
frequency of proposals, and added to 
the substantive bases for omission of 
proposals (41 FR 52994 (1976)). The 
amendments were designed generally 
to clarify the procedural requirements 
applicable to proponents and manage
ments and to codify certain interpre
tive positions taken by the Commis
sion’s staff.

With respect to eligibility require
ments, the amended rules provide that 
the security owned by the beneficial 
or record owner must be one that 
would enable such security holder to 
vote on his proposal at the relevant 
meeting of security holders, i.e., if a 
security holder may only vote on the 
election of directors, such person may 
not submit a proposal regarding mat
ters that may be voted on by security 
holders with unrestricted voting 
powers. Moreover, in order to ensure 
that a proponent’s investment interest 
is maintained, the proponent must 
own a voting security at the time he 
submits the proposal and he must con
tinue to own that security through the 
date on which the meeting is held.

Another aspect of the Commission’s 
amended rules provides that a propo
nent who is unaware of the require
ment in the rules that he must indi
cate his intention of being present at 
the shareholders meeting may, within 
10 business days after being made 
aware of the requirement by the man
agement, file such notice. I f  a propo
nent who files a notice cannot attend 
the shareholders meeting, the amend
ed rules provide that such person may 
arrange to have another security 
holder present the proposals at the 
meeting. The amended rules also pro
vide that if a proponent fails without 
cause to attend a meeting, manage
ment may exclude any proposals pre
sented by such person at any meeting 
of security holders held in the follow
ing two calendar years.

With respect to the time limit for 
filing proposals, the amended rules

provide that a proposal must be re
ceived by management no later than 
90 days before the anniversary of the 
annual meeting date for the prior 
year’s proxy materials. Previously, the 
proposal had to be received only 70 
days prior to the anniversary date. I f 
there has been a change in the date of 
an annual meeting of more than 30 
days from the previous year’s meeting, 
the amended rules provide that a pro
posal must be received by manage
ment a reasonable time in advance of 
the current year’s solicitation. While 
the Commission’s amended rules gen
erally require shareholder proposals to 
be submitted earlier than was previ
ously required, they require that man
agement file its reasons objecting to 
inclusion of the proposal in its proxy 
materials at least 50 days prior to 
filing preliminary proxy materials, in
stead of the previous 30-day require
ment.

In the Commission’s previous rules, 
there was no limitation on the length 
of a shareholder’s proposal, although 
there was a 200-word limit on state
ments in support of a proposal. The 
amended rules retain the 200-word 
limit on supporting statements, and 
establish two new limitations on share
holder proposals—a 300-word limita
tion on the length of proposals and a 
limitation of two proposals from a pro
ponent for each meeting. The amend
ed rules also provide that if a propo
nent does not comply with these limi
tations, the management may so 
notify the proponent and provide him 
with 10 business days to reduce the 
relevant statement(s).

In addition to minor revisions to ex
isting bases for exclusion of share
holder proposals from proxy materi
als, the Commission’s amended rules 
provide several new bases. Under the 
new bases, a shareholder proposal may 
be excluded by management if (a) 
upon adoption, it would result in a vio
lation of State or Federal law, or of 
any law of a foreign jurisdiction, (b) it 
would violate the Commission’s proxy 
rules and regulations, (c) the proposal 
has been rendered moot for whatever 
reason, (d) the proposal is substantial
ly similar to a proposal submitted by 
another proponent that management 
intends to include in its proxy materi
al, or (e) the proposals relates to spe
cific amounts of cash or stock divi
dends (unless such proposal is advisory 
in nature and would not intrude on a 
board of directors’ discretionary au
thority to make dividends under appli
cable law).

After reviewing the Commission’s 
amended rules, the Board has deter
mined that similar amendments to 
§ 206.5(k) of Regulatioin F are appro
priate and, accordingly, is proposing 
such amendments. The Board believes 
that the proposed revisions would pri- 
vide clearer procedural and substan

tive standards regarding shareholder 
proposals and would also provide equi
table standards for both proponents 
and management.

In order to accomplish this, it is pro
posed that § 206.5(k) be amended to 
read as follows:

* * * * *

(k) Proposals of security holders. (1) 
I f  any security holder of an issuer no
tifies the management of the issuer of 
his intention to present a proposal for 
action at a forthcoming meeting of the 
issuer’s security holders, the manage
ment shall set forth the proposal in its 
proxy statement and identify it in its 
form of proxy and porvide means by 
which security holders can make the 
specification required by § 206.5(d)(2). 
I f  management issues an information 
statement pursuant to paragraph (a) 
of this section, it shall identify the 
proposal and indicate the disposition 
proposed to be made of the proposal 
by the management at the meeting. 
Management, however, need not in
clude a proposal in its information 
statement if such proposal is submit
ted less than 60 days in advance of a 
day corresponding to the date of mail
ing a proxy statement or information 
statement in connection with the last 
annual meeting of security holders. 
Notwithstanding the foregoing, the 
management shall not be required to 
include the proposal in its proxy state
ment or form of proxy unless the secu
rity holder (hereinafter, the “propo
nent” ) has complied with the require
ments of this paragraph and 
paragraphs(k) (2) and (3) of this sec
tion:

(i) Eligibility. At the time he sub
mits the proposal, the proponent shall 
be a record or beneficial owner of a se
curity entitled to be voted at the meet
ing on his proposal, and he shall con
tinue to own such security through 
the date on which the meeting is held. 
I f  the management requests documen
tary support for a proponent’s claim 
that he is a beneficial owner of a 
voting security of the issuer, the pro
ponent shall furnish appropriate docu
mentation within 10 business days 
after receiving the request. In the 
event the management includes the 
proponent’s proposal in its proxy solic
iting materials for the meeting and 
the proponent fails to comply with the 
requirement that he continuously be a 
voting security holder through the 
meeting date, the management shall 
not be required to include any propos
al submitted by the proponent in its 
proxy soliciting materials for any 
meeting held in the following two cal
endar years.

(ii) Notice. The proponent shall 
notify the management in writing of 
his intention to appear personally at 
the meeting to present his proposal 
for action. The proponent shall fur-
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nish the requisite notice at the time 
he submits the proposal, except that if 
he was unaware of the notice require
ment at that time he shall comply 
with it within 10 business days after 
being informed of it by the manage
ment. I f  the proponent, after furnish
ing in good faith the notice required 
by this provision, subsequently deter
mines that he will be unable to appear 
personally at the meeting, he shall ar
range to have another security holder 
of the issuer present his proposal on 
his behalf at the meeting. In the event 
the proponent or his proxy fails, with
out good cause, to present the propos
al for action at the meeting, the man
agement shall not be required to in
clude any proposals submitted by the 
proponent in its proxy soliciting mate
rials for any meeting held in the fol
lowing two calendar years.

(iii) Timeliness. The proponent shall 
submit his proposal sufficiently far in 
advance of the meeting so that it is re
ceived by the management within the 
following time periods:

(A ) Annual Meetings. A proposal to 
be presented at an annual meeting 
shall be received by the management 
at the issuer’s principal executive of
fices not less than 90 days in advance 
of a date corresponding to the date set 
forth on the management’s proxy 
statement released to security holders 
in connection with the previous year’s 
annual meeting of security holders, 
except that no annual meeting was 
held in the previous year or the date 
of the annual meeting has been 
changed by more than 30 calendar 
days from the date of the previous 
year’s annual meeting a proposal shall 
be received by the management a rea
sonable time before the solicitation is 
made.

(B) Other meetings. A  proposal to be 
present at any meeting other than an 
annual meeting shall be received at a 
reasonable time before the solicitation 
is made.

Note.—In order to curtail controversy as 
to the date on which a proposal was re
ceived by the management, it is suggested 
that proponents submit their proposals by 
Certified Mail-Return Receipt Requested.

(iv) Number and length o f proposals. 
The proponent may submit a maxi
mum of two proposals of not more 
than 300 words each for inclusions in 
the management’s proxy materials for 
a meeting of security holders. I f  the 
proponent fails to comply with either 
of these requirements, or if he fails to 
comply with the 200-word limit on 
supporting statements mentioned in 
paragraph (k)(2) of this section, he 
shall be provided the opportunity by 
the management to reduce, within 10 
business days, the items submitted by 
him to the limits required by this rule.

(2) I f  the management opposes any 
proposal received from a proponent, it 
shall also, at the request of the propo-
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nent, include in its proxy statement a 
Statement of the proponent of not 
more than 200 words in support of the 
proposal, which statement shall not 
include the name and address of the 
proponent. The statement and request 
of the proponent shall be furnished to 
the management at the time that the 
proposal is furnished, and neither the 
management nor the issuer shall be re
sponsible for such statement. The 
proxy statement shall also include 
either the name and address of the 
proponent or a statement that such in
formation will be furnished by the 
issuer or by the Board to any person, 
orally or in writing as requested, 
promptly upon the receipt of any oral 
or written request therefor. I f  the 
name and address of the proponent 
are omitted from the proxy statement, 
they shall be furnished to the Board 
at the time of filing the management’s 
preliminary proxy material pursuant 
to § 206.5(f)(1).

(3) The management may omit a 
proposal and any statement in support 
thereof from its proxy statement and 
form of proxy under any of the follow
ing circumstances:

(i) I f  the proposal is, under the laws 
of the issuer’s domicile, not a proper 
subject for action by security holders;

Note.—A proposal that may be improper 
under the applicable State law when framed 
as a mandate or directive may be proper 
when framed as a recommendation or re
quest.

(ii) I f  the proposal would, if imple
mented, require the issuer to violate 
any State law or Federal law of the 
United States, or any law of any for
eign jurisdiction, to which the issuer is 
subject, except that this provision 
shall not apply with respect to any 
foreign law compliance with which 
would be violative of any State law or 
Federal law of the United States;

(iii) I f  the proposal or the support
ing statement is contrary to any of the 
Board’s proxy rules and regulations, 
including § 206.5(h) which prohibits 
false or misleading statements in 
proxy soliciting materials;

(iv) I f  the proposal relates to the en
forcement of a personal claim or the 
redress of a personal grievance against 
the issuer, its management, or any 
other person;

(v) I f  the proposal deals with a 
matter that is not significantly related 
to the issuer’s business;

(vi) I f  the proposal deals with a 
matter that is beyond the issuer’s 
power to effectuate;

(vii) I f  the proposal deals with a 
matter relating to the conduct of the 
ordinary business operations of the 
issuer;

(viii) I f  the proposal relates to an 
election to office;

(ix) I f  the proposal is counter to a 
proposal to be submitted by the man
agement at the meeting;
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(x ) I f  the proposal has been ren
dered moot;

(xi) I f  the proposal is substantially 
duplicative of a proposal previously 
submitted to the management by an
other proponent, which proposal will 
be included in the management’s 
proxy materials for the meeting;

(xii) I f  substantially the same pro
posal has previously been submitted to 
security holders in the management’s 
proxy statement and form of proxy re
lating to any annual or special meet
ing of security holders held within the 
preceding five calendar years, it may 
be omitted from the management’s 
proxy materials relating to any meet
ing of security holders held within 
three calendar years after the latest 
such previous submission; Provided, 
That—(A ) I f  the proposal was submit
ted at only one meeting during such 
preceding period, it received less than 
3 per cent of the total number of votes 
cast in regard thereto; or

(B) I f  the proposal was submitted at 
only two meetings during such preced
ing period, it received at the time of its 
second submission less than 6 per cent 
of the total number of votes cast in 
regard thereto; or

(C) I f  the proposal was submitted at 
three or more meetings during such 
preceding period, it received at the 
time of its latest submission less than 
10 percent of the total number of 
votes cast in regard thereto; and

(xiii) I f  the proposal relates to spe
cific amounts of cash or stock divi
dends.

(4) Whenever the management as
serts, for any reason, that a proposal 
and any statement in support thereof 
received from a proponent may prop
erly be omitted from its proxy state
ment and form of proxy, it shall file 
with the Board, not later than 50 days 
prior to the date the preliminary 
copies of the proxy statement and 
form of proxy are filed pursuant to 
§ 206.5(f)(1), or such shorter period 
prior to such date as the Board or its 
staff may permit, five copies of the 
following items: (i) The proposal; (ii) 
any statement in support thereof as 
received from the proponent; (iii) a 
statement of the reasons why the 
management deems such omission to 
be proper in the particular case; and 
(iv) where such reasons are based on 
matters of law, a supporting opinion of 
counsel. The management shall at the 
same time, if it has not already done 
so, notify the proponent of its inten
tion to omit the proposal from its 
proxy statement and form of proxy 
and shall forward to him a copy of the 
statement of reasons why the manage
ment deems the omission of the pro
posal to be proper and a copy of such 
supporting opinion of counsel.

FEDERAL REGISTER, VOL, 43, NO. 49— MONDAY, MARCH 13, 1978



10390

C. R equirements for D issemination
of Proxy Information to Benefi
cial Owners by Issuers

On July 5, 1977, the SEC amended 
its Rule 14a-3(d) (17 CFR 240.14a- 
3(d)). See 42 PR 35953 (1977). Prior to 
the amendment, Rule 14a-3(d) was 
substantially similar to § 206.5(c)(3) of 
the Board’s Regulation P. Both essen
tially provided that where an issuer of 
registered securities is aware that any 
of those securities are held of record 
by a broker, dealer, bank, or voting 
trustee, or their nominees, the issuer 
shall (1) inquire of the recordholder
(a) whether other persons are benefi
cial owners of such securities and if so
(b) the number of proxy soliciting ma
terials and annual reports necessary to 
supply such material to such benefi
cial owners. Both further required the 
issuer to supply the recordholder with 
a copy of such material for each bene
ficial owner and to pay the expenses 
of recordholders mailing such copies 
to the beneficial owners.

The recent amendment to SEC Rule 
14a-3(d) requires that the inquiry the 
issuer is to make of the aforemen
tioned recordholders be made at least 
10 days prior to the record date for 
the meeting of security holders (or 
later if applicable rules of a national 
securities exchange permit). The 
Board proposes now to amend 
§206.5(cX3) to impose identical time 
constraints on State member banks 
subject to Regulation P.

Simultaneous to its amendment of 
Rule 14a-3(d), the SEC amended its 
Rule 14b-l to impose duties on regis
tered brokers promptly to respond to 
issuers’ inquiries under Rule 14a-3(d) 
and promptly to forward materials to 
beneficial owners. As the Board has no 
jurisdiction to impose duties on regis
tered brokers to respond to inquiries 
of, or forward materials for, State 
member banks, the Board has not pro
posed to adopt a substantially similar 
rule under its Regulation F.

In order to accomplish the forego
ing, it is proposed that § 206.5(c)(3) be 
amended to read as follows:

(C) * * *
(3) I f  the bank knows that securities 

of any class entitled to vote at a meet
ing with respect to which the bank in
tends to solicit proxies, consents or au
thorizations are held of record by a 
broker, dealer, bank, or voting trustee, 
or their nominees, the bank shall in
quire of such record holder at least 10 
days prior to the record date for the 
meeting of security holders (or at such 
later time as the rules of a national se
curities exchange on which the class 
of securities in question is listed may 
permit for good cause shown), wheth
er other persons are the beneficial 
owners of such securities and, if so, 
the number of copies of the proxy and 
other soliciting material and, in the 
case of an annual meeting at which di-
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rectors are to be elected, the number 
of copies of the annual report to secu
rity holders, necessary to supply such 
material to beneficial owners. The 
bank shall supply such record holder 
in a timely manner with additional 
copies in such quantities, assembled in 
such form and at such a place, as the 
record holder may reasonably request 
in order to address and send one copy 
of each to each beneficial owner of se
curities so held and shall, upon the re
quest of such record holder, pay its 
reasonable expenses for completing 
the mailing of such material to securi
ty holders to whom the material is 
sent.

It is also proposed to amend 
§ 206.5(c)(4) so that it would read as 
follows:

(C) * * •
(4) I f  the bank’s list of security hold

ers indicates that some of its securities 
are registered in the name of a clear
ing agency registered pursuant to sec
tion 17A of the Act, a bank shall make 
appropriate inquiry of the agency and 
thereafter of the participants in such 
agency who may hold on behalf of a 
beneficial owner, and shall comply 
with § 206.5(c)(3) with respect to any 
such participant.

D. Tender Offers

On July 21, 1977, the Commission 
announced adoption of a new sched
ule, Schedule 14D-1, setting forth dis
closure requirements for persons 
making certain tender offers and the 
amendment of its existing Rule 14d-l 
to require generally the filing, with 
the Commission, of Schedule 14D-1 at 
the time a tender offer is made for se
curities registered with the Commis
sion and generally to require disclo
sure to offerees of information re
quired on Schedule 14D-1 (42 PR 
38347 (1977)). Generally, Schedule 
14D-1 requires disclosure of informa
tion concerning the security and the 
subject company; the identity and 
background of the offeror; the offer
or’s past contacts, transactions and ne
gotiations with the subject company; 
the source and amount of funds or 
other consideration; the purpose of 
the offer and the plans of the offeror; 
the offeror’s existing interest in the 
securities of the subject company; the 
offeror’s contracts, arrangements, un
derstandings, and relationships with 
respect to the subject company’s secu
rities; information concerning the of
feror’s employment of others to solicit 
for the offer; financial statements of 
certain offerors; and certain additional 
information.

Section 206.5(1) of the Board’s Regu
lation F was, prior to the Commis
sion’s recent amendment of Rule 14d- 
1, substantially similar to that Rule. 
The recent amendment was intended 
to provide more meaningful disclosure

to security > holders whose securities 
may be sought in certain tender offers, 
without unnecessarily tipping the bal
ance of regulation in favor of either 
the person making the offer or the 
management of the company whose 
securities are being sought. The Board 
proposes to amend section 206.5(1) 
with the same purpose and to adopt a 
new Form F-13 that would provide dis
closure comparable, to that provided 
by Schedule 14D-1. In addition, new 
Form F-13 would require disclosure by 
the offeror whether any bank loan fi
nancing the offer is related to the 
maintenance of correspondent depos
its by the subject bank.

To accomplish this, it is proposed 
that §§206.5(1) (1), (3)(iv), (4), and (7) 
be amended to read as follows:

(1) Invitations fo r tenders. (1) No 
person, directly or indirectly, by use of 
the mails or any means or instrumen
tality of inter-State commerce or of 
any facility of a national securities ex
change or otherwise, shall make a 
tender offer for, or a request or invita
tion for tenders of, any class of any 
equity security which is registered 
pursuant to section 12 of the Act of 
any member State bank, if, after con
summation thereof, such person 
would, directly or indirectly, be the 
beneficial owner of more than 5 per 
centum of such class, unless, at the 
time copies of the offer or request or 
invitation are first published or sent 
or given to security holders, such 
person has filed with the Board a 
statement containing the information 
and exhibits required by Form F-13.

* * * * *

(3) * * *
(iv) The information required by 

Items 1(c), 2(b), 2(e), 2(f), and 2(g), 3,
4, 5, 6, 7, 8, 9, and 10 of Form F-13 or a 
fair and adequate summary thereof.

Instructions. 1. Negative responses to any 
such item or subitem of Form F-13 need not 
be included in the information published or 
sent or given to security holders.

2. If the information required by Item 9 of 
Form F-13 is summarized, appropriate 
instructions should be included stating how 
more complete financial information can be 
obtained.

(4) Any additional material soliciting 
or requesting such tender offer subse
quent to the initial solicitation or re
quest shall contain the name of the 
persons making such solicitation or re
quest and the information required by 
Items 1(c), 2(b), 2(e), 2(f) and 2(g), 3, 4,
5, 6, 7, 8, 9, and 10 of Form F-13, or a 
fair and adequate summary thereof; 
Provided, however, That such material 
may omit any of such information pre
viously furnished to the persons solic
ited or requested for tender offers. 
Copies of such additional material so
liciting or requesting such tender 
offers shall be filed with the Board 
not later than the time copies of such
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material are first published or sent or 
given to security holders.

* * * * *

(7) Ten copies of the statement re
quired by paragraph (1), every amend
ment to such statement and all other 
material required by this rule and 
such statement shall be filed with the 
Board.

* * * * *

§§ 206.47 and 206.54 [Amended]
Also, the Board proposes to amend 

Form F - l l  (12 CFR 206.47) by delet
ing the words “ or § 206.5(1)“ from the 
title of that form and deleting all of 
Item 7 and substituting the words, 
“ Item 7” for “ Item 8” , and to adopt 
Form F-i3 (12 CFR 206.54) to read as 
follows:

B oard  o f  G o ve r n o r s  o f  t h e  F ederal 
R eserve  S y s t e m

FORM F-13

Tender offer statement pursuant to sec
tion 14(d)(1) of the Securities Exchange Act
of 1934, (Amendment No. ----- ), -------------
(Name of Subject Bank),------------- (Bidder),
-------------  (Title of Class of Securities),
---------------------------(Name, address and tele
phone number of person authorized to re
ceive notices and communications on behalf 
of bidder).

Instructions. 1. Eight copies of this state
ment, including all exhibits, and two addi
tional copies of this statement, including 
only the exhibits described in Item 11(a) of 
this statement, should be filed with the 
Board.

2. No fee is required to be paid to the 
Board in connection with the filing of the 
initial statement or amendments thereto.

General Instructions. A. The item num
bers and captions of the items shall be in
cluded but the answers to the items shall be 
so prepared as to indicate clearly the cover
age of the items without referring to the 
text of the items. Answer every item. If an 
item is inapplicable or the answer is in the 
negative, so state.

B. Information contained in exhibits to 
the statement may be incorporated by refer
ence in answer or partial answer to any item 
or sub-item of the statement unless it would 
render such answer incomplete, unclear or 
confusing. Matter incorporated by reference 
shall be clearly identified in the reference 
by page, paragraph, caption or otherwise. 
An express statement that the specified 
matter is incorporated by reference shall be 
made at he particular place in the state
ment where the information is required.

C. If the statement is filed by a partner
ship, limited partnership, syndicate or other 
group, the information called for by Items 
2-7, inclusive, shall be given with respect to:
(i) Each partner of such partnership; (ii) 
each partner who is denominated as a gen
eral partner or who functions as a general 
partner of such limited partnership; (iii) 
each member of such syndicate or group; 
and (iv) each person controlling such part
ner or member. If the statement is filed by a 
corporation, or if a person referred to in (i),
(ii) , (iii) or (iv) of this Instruction is a corpo
ration, the information called for by the 
above mentioned items shall be given with

respect to: (a) Each executive officer and di
rector of such corporation; (b ) each person 
controlling such corporation; and (c) each 
executive officer and director of any corpo
ration ultimately in control of such corpora
tion. Executive officer shall mean the presi
dent, secretary, treasurer and any vice presi
dent in charge of a principal business func
tion (such as sales, administration or fi
nance) and any other person who performs 
similar policy making functions for the cor
poration. A response to an item in the state
ment is required with respect to the bidder 
and to all other persons referrred to in this 
instruction unless such item specifies to the 
contrary.

D. Upon termination of the tender offer, 
the bidder shall promptly file a final 
amendment to Form F-13 disclosing all ma
terial changes in the items of that Form and 
stating that the tender offer has terminat
ed, the date of such termination and the re
sults of such tender offer.

E. If the bidder, before filing this state
ment, has filed a Form F - l l  with respect to 
the acquisition of securities of the same 
class referred to in Item 1(a) of this state
ment, the bidder shall amend such' Form F- 
11 and may do so by means of this state
ment and amendments thereto, including 
the final amendment required to be filed by 
Instrucion D: Provided, That the bidder in
dicates on the cover sheet of this statement 
that it is amending its Form F - l l  by means 
of this statement.

F. The final amendment required to be 
filed by Instruction D  shall be deemed to 
satisfy the reporting requirements of sec
tion 13(d) of the Act with respect to all se
curities acquired by the bidder pursuant to 
the tender offer as reported in such final 
amendment.

G. For purposes of this statement, the fol
lowing definitions shall apply:

(i) The term “bidder” means any person 
on whose behalf a tender offer is made; and

(ii) The term “subject bank” means any 
bank whose securities are sought by a 
bidder pursuant to a tender offer.

Item 1. Security and subject bank, (a) 
State the name of the subject bank and the 
address of its principal executive offices;

(b) State the exact title and the number 
of shares outstanding of the class of equity 
securities being sought (which may be based 
upon information contained in the most re
cently available filing with the Board by the 
suject bank unless the bidder has reason to 
believe such information is not current), the 
exact amount of such securties being sought 
and the consideration being offered there
for; and

(c) Identify the principal market, if any, 
in which such securities are traded and 
state the high and low sales prices for such 
securities in such principal market (or, in 
the absence thereof, the range of high and 
low bid quoations) for each quarterly period 
during the past two years.

Item 2. Identity and background. If the 
person filing this statement or any person 
enumerated in Instruction C of this state
ment is a corporation, partnership, limited 
partnership, syndicate or other group of 
persons, state its name, the State or other 
place of its organization, its principal busi
ness, the address of its principal office and 
the information required by (e) and (f) of 
this Item. If the person filing this statement 
or any person enumerated in Instruction c is 
a natural person, provide the information 
specified in (a) through (g) of this Item 
with respect to such person(s).

(a) Name;
(b) Residence or business address;
(c) Present principal occupation or em

ployment and the name, principal business 
and address of any corporation or other or
ganization in which such employment or oc
cupation is conducted;

(d) Material occupations, positions, offices 
or emloyments during the last five years, 
giving the starting and ending dates of each 
and the name, principal business and ad
dress of any business corporation or other 
organizaton in Which such occupation, posi
tion, office or employment was carried on. 
Instruction. If a person has held various po
sitions with the same organization, or if a 
person holds comparable positions with 
multiple related organizations, each and 
every position need not be specifically dis
closed.

(e) Whether or not, during the last five 
years, such person has been convicted in a 
criminal proceeding (excluding traffic viola
tions or similar misdemeanors) and, if so, 
give the dates, nature of conviction, name 
and location of court, and penalty imposed 
or other disposition of the case. Instruction. 
While a negative answer to this sub-item is 
required in this schedule, it need not be fur
nished to security holders.

(f ) Whether or not, during the last five 
years, such person was a party to a civil pro
ceeding of a judicial or administrative body 
of competent jurisdiction and as a result of 
such proceeding was or is subject to a judg
ment, decree or final order enjoining future 
violations of, or prohibiting activities sub
ject to, Federal or State securities or bank
ing laws or finding any violation of such 
laws; and, if so, identify and describe such 
proceeding and summarize the terms of 
such judgment, decree or final order. In
struction. While a negative answer to this 
sub-item is required in this schedule, it need 
not be furnished to security holders.

(g ) Citizenship(s).
Item 3. Past contacts, transactions or ne

gotiations with the subject bank, (a) Briefly 
state the nature and approximate amount 
(in dollars) of any transaction, other than 
those described in Item 3(b) of this Form 
and those in the ordinary course of the 
bank’s business, which has occurred since 
the commencement of the subject bank’s 
third full fiscal year preceding the date of 
this schedule, between the person filing this 
schedule (including those persons enumer
ated in Instruction C of this schedule) and:

(1) The subject bank or any of its affili
ates which are corporations: Provided, how
ever, That no disclosure need be made with 
respect to any transaction if the aggregate 
amount involved in such transaction was 
less than 1 percent of the subject bank’s 
consolidated income (which may be based 
upon information contained in the most re
cently available filing with the Board by the 
subject bank, unless the bidder has reason 
to believe otherwise) (i) for the fiscal year 
in which such transaction occurred or, (ii) 
for the portion of the current fiscal year 
which has occurred, if the transaction oc
curred in such year; and

(2) The executive officers, directors or af
filiates of the subject bank which are not 
corporations if the aggregate amount in
volved in such transaction or in a series of 
similar transactions, including all periodic 
installments in the case of any lease or 
other agreement providing for periodic pay
ments or installments, exceeds $40,000.

(b) Describe any contacts, negotiations or 
transactions, other than those in the ordi-
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nary course of the bank’s business which 
have occurred since the commencement of 
the subject bank’s third full fiscal year pre
ceding the date of this schedule between 
the bidder or its subsidiaries (including 
those persons enumerated in Instruction C 
of this achedule) and the subject bank or its 
affiliates or any shareholder owning more 
than 10 percent of the outstanding shares 
of the subject bank concerning: a merger, 
consolidation or acquisition; a tender offer 
or other acquisition of securities; an election 
of directors; or a sale or other transfer of a 
material amount of assets.

Item 4. Source and amount of funds or 
other consideration, (a) State the source 
and the total amount of funds or other con
sideration for the purchase of the maximum 
number of securities for which the tender 
offer is being made.

(b) If all or any part of such funds or 
other consideration are or are expected to 
be, directly or indirectly, borrowed for the 
purpose of the tender offer:

(1) Provide a summary of each loan agree
ment or arrangement containing the identi
ty of the parties, the term, the collateral, 
the stated and effective interest rates, and 
other material terms or conditions relative 
to such loan agreement; and

(2) Briefly describe any plans or arrange
ments to finance or repay such borrowings, 
or if no such plans or arrangements have 
been made, make a statement to that effect.

(c) If the source of all or any part of the 
funds to be used in the tender offer is a loan 
made in the ordinary course of business by a 
bank as defined by section 3(a)(6) of the 
Act, the name of such bank shall not be 
made available to the public if the person 
filing the statement so requests in writing 
and files such request, naming such bank, 
with the Secretary of the Board.

(d) If the source of all or any part of the 
funds to be used in the tender offer is a loan 
made by a bank as defined by section 3(a)(6) 
of the Act, indicate whether there exists 
any agreement, arrangement, or under
standing pursuant to which the subject 
bank maintains or would maintain a corre
spondent deposit account at such lending 
bank.

Item 5. Purpose of the tender offer and 
plans or proposals of the bidder. State the 
purpose or purposes of the tender offer for 
the subject bank’s securities. Describe any 
plans or proposals which relate to or would 
result in:

(a ) An extraordinary corporate transac
tion, such as a merger, reorganization or liq
uidation, involving the subject bank or any 
of its subsidiaries;

(b ) A  sale or transfer or a material 
amount of assets of the subject bank or any 
of its subsidiaries;

(c) Any change in the present board of di
rectors or management of the subject bank 
including, but not limited to, any plans or 
proposals to change the number or the term 
or directors or to fill any existing vacancies 
on the board;

(d) Any material change in the present 
capitalization or dividend policy of the sub
ject bank;

(e) Any-other material change in the sub
ject bank’s corporate structure or business;

(f ) Causing a class of securities of the sub
ject bank to be delisted from a national se
curities exchange or to cease to be autho
rized to be quoted in an inter-dealer quota
tion system of a registered national securi
ties association; or

(g) A class of equity securities of the sub
ject bank becoming eligible for termination

of registration pursuant to section 12(g)(4) 
of the Act.

Item 6. Interest in securities of the subject 
bank, (a) State the aggregate number and 
percentage of the class represented by such 
shares (which may be based on the number 
of shares outstanding as contained in the 
most recently available filing with the 
Board by the subject bank unless the bidder 
has reason to believe such information is 
not current), beneficially owned (identifying 
those shares for which there is a right to ac
quire) by each person named in Item 2 of 
this schedule and by each associate and ma
jority-owned subsidiary of such person 
giving the name and address of any such as
sociate or subsidiary.

(b) Describe any transaction in the class 
of securities reported on that was effected 
during the past 60 days by the persons 
named in response to paragraph (a) of this 
Item or by any executive officer, director or 
subsidiary of such person.

Instructions. 1. The description of a trans
action required by Item 6(b) shall include, 
but not necessarily be limited to: (1) The 
identity of the person covered by Item 6(b) 
who effected the transaction; (2) the date of 
the transaction; (3) the amount of securities 
involved; (4) the price per share; and (5) 
where and how the transaction was effect
ed.

2. If the information required by Item 
6(b) of this schedule is available to the 
bidder at the time this statement is initially 
filed with the Board, such information 
should be included in such initial filing. 
However, if such information is not avail
able to the bidder at the time of such initial 
filing, it should be filed with the Board 
promptly but in no event later than two 
business days after the date of such filing 
and, if material, should be disclosed to secu
rity holders of the subject bank in a manner 
similar to that in which the tender offer 
was first published, sent or given to such se
curity holders. The procedure specified by 
this instruction is provided for the purpose 
of maintaining the confidentiality of the 
tender offer in order to avoid possible 
misuse of inside information.

Item 7. Contracts, arrangements, under
standings or relationships with respect to 
the subject bank’s securities. Describe any 
contract, arrangement, understanding or re
lationship (whether or not legally enforce
able) between the«bidder (including those 
persons enumerated in Instruction C to this 
schedule) and any person with respect to 
any securities of the subject bank (includ
ing, but not limited to, any contract, ar
rangement, understanding or relationship 
concerning the transfer or the voting of any 
of such securities, joint ventures, loan or 
option arrangements, puts or calls, guaran
tees of loans, guarantees against loss, or the 
giving or withholding of proxies), naming 
the persons with whom such contracts, ar- 
rangements, understandings or relation
ships have been entered into and giving the 
material provisions thereof. Include such in
formation for any of such securities that axe 
pledged or otherwise subject to a contingen
cy, the occurrence of which would give an
other person the power to direct the voting 
or disposition of such securities, except that 
disclosure of standard default and similar 
provisions contained in loan agreements 
need not be included.

Item 8. Persons retained, employed or to 
be compensated. Identify all persons and 
classes of persons employed, retained or to 
be compensated by the bidder, or by any

person on the bidder’s behalf, to make so
licitations or recommendations in connec
tion with the tender offer and describe 
briefly the terms of such employment, re
tainer or arrangement for compensation.

Item 9. Financial statements of certain 
bidders. Where the bidder is other than a 
natural person and the bidder’s financial 
condition is material to a decision by a secu
rity holder of the subject company whether 
to sell, tender or hold securities being 
sought in the .tender offer, furnish current, 
adequate financial information concerning 
the bidder Provided, That if the bidder is 
controlled by another entity which is not a 
natural person and has been formed for the 
purpose of making the tender offer, furnish 
current, adequate financial information con
cerning such parent.

Instructions. 1. The facts and circum
stances concerning the tender offer, particu
larly the terms of the tender offer, may in
fluence a determination as to whether dis
closure of financial information is material. 
However, once the materiality requirement 
is applicable, the adequacy of the financial 
information wiU depend primarily on the 
nature of the bidder.

In order to provide guidance in making 
this determination, the following types of fi
nancial information will be deemed ade
quate for purposes of this item for the type 
of bidder specified: (a) Financial statements 
prepared in compliance with Form 10 of the 
Securities and Exchange Commission (17 
CFR 249.210) for a domestic bidder which is 
otherwise eligible to use such form; and (b) 
financial statements prepared in compliance 
with Form 20 of the Securities and Ex
change Commission (17 CFR 249.220) for a 
foreign bidder which is otherwise eligible to 
use such form.

2. The financial statements required by 
this item need not be audited if such audit
ed financial statements are not available or 
obtainable without unreasonable cost or ex
pense and a statement is made to that effect 
disclosing the reasons therefor.

Item 10. Additional information. If mate
rial to a decision by a security holder 
whether to sell, tender or hold securities 
being sought in the tender offer, furnish in
formation as to the following:

(a) Any present or proposed material con
tracts, arrangementsr understandings or re
lationships between the bidder or any of its 
executive officers, directors, controlling per
sons or subsidiaries and the subject bank or 
any of its executive officers, directors, con
trolling persons or subsidiaries (other than 
any contract, arrangement or understanding 
required to be disclosed pursuant to Items 3 
or 7 of this schedule);

(b ) To the extent known by the bidder 
after reasonable investigation, the applica
ble regulatory requirements which must be 
complied with or approvals which must be 
obtained in connection with the tender 
offer;

(c) The applicability of antitrust laws;
(d) The applicability of the margin re

quirements of section 7 of the Act and the 
regulations promulgated thereunder;

(e) Any material pending legal proceed
ings relating to the tender offer including 
the name and location of the court or 
agency in which the proceedings are pend
ing, the date instituted, the principal parties 
thereto and a brief summary of the proceed
ings; and

Instruction. In connection with this sub- 
item, a copy of any document relating to a 
major development (such as pleadings, an
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answer, complaint, temporary restraining 
order,. injunction, opinion, judgment or 
order) in a material pending legal proceed
ing should be promptly furnished to the 
Board on a supplemental basis.

(f) Such additional material information, 
if any, as may be necessary to make the re
quired statements, in light of the circum
stances under which they are made, not ma
terially misleading.

Item 11. Material to be Filed as Exhibits, 
Furnish a copy of: (a) Tender offer material 
which is published, sent or given to security 
holders by or on behalf of the bidder in con
nection with the tender offer;

(b) Any loan agreement referred to in 
Item 4 of this schedule. Instruction. The 
identity of any bank, other than the subject 
bank, which is a party to a loan agreement 
need not be disclosed if the person filing the 
statement has requested that the identity of 
such bank not be made available to the 
public pursuant to Item 4 of this schedule;

(c) Any document setting forth the terms 
of any contracts, arrangements, understand
ings or relationships referred to in Item 7 or 
10(a) of this schedule;

(d) Any written opinion prepared by legal 
counsel at the bidder’s request and' commu
nicated to the bidder pertaining to the tax 
consequences of the tender offer;

(e) In an exchange offer where securities 
of the bidder have been or are to be regis
tered under the Securities Act of 1933, the 
prospectus containing the information re
quired to be included therein by Rule 434b 
of the Securities and Exchange Commission 
(17 CFR 230.434b);

(f ) If any oral solicitation of security hold
ers is to be made by or on behalf of the 
bidder, any written instruction, form or 
other material which is furnished to the 
persons making the actual oral solicitation 
for their use, directly or indirectly, in con
nection with the tender offer.

Signature. After due inquiry and to the 
best of my knowledge and belief, I certify 
that the information set forth in this state
ment is true, complete and correct.
Signature--------------------------------------------
Name and title------------------------------------
Date---------------------------------------------------

The original statement shall be signed by 
each person on whose behalf the statement 
is filed or his authorized representative. If 
the statement is signed on behalf of a 
person by his authorized representative 
(other than an executive officer or general 
partner of the bidder), evidence of the rep
resentative’s authority to sign on behalf of 
such person shall be filed with the state
ment. The name and any title of each 
person who signs the statement shall be 
typed or printed beneath his signature.

E. Amendments of Certain Rules and 
Related Forms

The Commission has amended cer
tain rules and related forms with re
spect to current, quarterly and annual 
reports, and proxy statements (42 FR 
4424 (1977)). A  principal purpose of 
the amendments was to delete from 
current reports items regarding legal 
proceedings, changes in securities, 
changes in security for registered secu
rities, defaults upon senior securities, 
decrease in amount of securities out
standing, options to purchase securi
ties, extraordinary item charges and

credits, and submission of matters to a 
vote of security holders, and to require 
that such information be provided in 
the quarterly and annual reports. The 
Board has determined that the trans
fer of these items from its current 
Form F-3 to its quarterly Form F-4 
would be appropriate. In addition to 
the transfer of the items from the cur
rent to the quarterly report, the Com
mission eliminated from its current 
report the item that required disclo
sure of material charges and credits to 
income of an unusual or infrequent 
nature and direct charges and credits 
to retained earnings. The Board also 
proposes to adopt a comparable 
amendment to Form F-3.

In addition, the Commission amend
ed its rules and regulations to provide 
generally that current reports are to 
be filed within 15 days of the occur
rence of a reportable event specified in 
the current report form. Previously, 
current reports were not due at the 
Commission until ten days after the 
end of the month in which the repor
table event occurred. The reporting of 
nonspecified material events would 
still be permitted on a ten-day-after- 
month-end basis. The purpose of the 
amendment was to provide for more 
timely disclosure of specified material 
occurrences. The Board proposes to 
amend its regulations and Form F-3 to 
accelerate the date by which current 
reports are to be filed with the Board.

The Commission also revised certain 
other items on its current and proxy 
statement reports to provider for dis
closure concerning (a) bankruptcy or 
receivership proceedings, (b) acquisi
tions of assets, and (c) changes in con
trol. The Commission adopted a new 
disclosure item in its current report 
form requiring disclosure of the pen
dency of conservatorship or receiver
ship proceedings involving a regis
trant.

The Commission’s amendment to its 
acquisition and disposition of asset 
item on its current report requires the 
disclosure of the source of funds for 
acquisitions. The nature of banking is 
such that acquisitions of assets utiliz
ing borrowed funds is in the ordinary 
course of business and accordingly, 
adoption of a similar amendment to 
Regulation F would appear to serve no 
useful purpose.

The amended provisions in the cur
rent report and proxy statement relat
ing to change of control require disclo
sure of the amount and source of the 
consideration paid by the person ac
quiring control, the terms of any loans 
or pledges, including the names of' 
lenders or pledgees, obtained by the 
new control group for acquisition pur
poses, and a description of any ar
rangements or understandings among 
members of both the former and new 
control group with respect to election 
of directors or other matters. With re

spect to loans, the Commission’s 
amendments provide that the name of 
the relevant lender bank may be de
leted, provided a request for confiden
tiality has been submitted. It is con
ceivable that the information that will 
be disclosed by the amendment relat
ing to change of control may provide 
material information to shareholders 
in cèrtain instances. Accordingly, the 
Board proposes to adopt similar 
amendments to Form F-3 (current 
report) and Form F-5 (proxy state
ment). In addition, the change in con
trol item in the current report would 
be amended to require disclosure of 
whether any bank loan that finances 
acquisition of control of the Regula
tion F bank is related to the mainte
nance of correspondent deposits by 
the Regulation F bank.

To accomplish these changes, it is 
proposed to amend § 206.4(h)(1) of 
Regulation F to read as follows:

(h) * * *
(1) Every registrant bank shall file a 

current report in conformity with the 
requirements of Form' F-3 within the 
period specified in that form unless 
substantially the same information as 
that required by Form F-3 has been 
previously reported by the bank.

It is also proposed to amend § 206.43 
to read as follows:

§ 2-6.43 Form for current report of a 
bank (Form F-3).

B oard  o f  G o v ern o rs  o f  t h e  F ederal 
R eserve  S y s t e m

FORM F-3

Current Report
Pursuant to section 13 of the Securities 

Exchange Act of 1934. For the month of 
------------- , 19—

(Exact name of bank as specified in charter)

(Address of principal office) 

g eneral  in s t r u c t io n s

A. Rule as to Use of Form F-3.—Form F-3 
shall be used for current reports under Sec
tion 13 of the Securities Exchange Act of 
1934, filed pursuant to § 206.4(h) of Regula
tion F  (12 CFR 206.4(h)).

B. Events to be Reported and Filing of Re
ports.—A  report on this form is required to 
be filed upon the occurrence of any one or 
more of the events specified in the items of 
this form. Reports aie to be filed within IS 
days after the occurrence of the earliest 
event required to be reported. However, re
ports which disclose events pursuant to 
Item 5 may be filed within 10 days after the 
close of the month during which the event 
occurred. If the letter from the independent 
accountants to be furnished pursuant to 
Item 4(d) is unavailable at the time of filing. 
It shall be filed within thirty days there
after. Moreover, if substantially the same 
information as that required by this form 
has been previously reported by the bank, 
an additional report of the information on 
this form need not be made. The term “pre-
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viously reported" is defined in §206.2(v) of 
Regulation F (12 CFR 206.2(v)).

C. Application of Regulation F.—(a) Regu
lation F (12 CFR Part 206) contains certain 
general requirements which are applicable 
to reports on any form. These general re
quirements should be carefully read and ob
served in the preparation and filing of re
ports on this form.

(b) Particular attention is directed to 
§206.4 of Regulation F (12 CFR 206.4) 
which contains general requirements re
garding matters such as the kind and size of 
paper to be used, the legibility of the report, 
the information to be given whenever the 
title of securities is required to be stated, 
and the filing of the Report. The definitions 
contained in §206.2 should be especially 
noted.

D. Preparation of Report This form is not 
to be used as a blank form to be filled in, 
but only as a guide in the preparation of the 
report on paper meeting the requirements 
of §206.4(t) of Regulation F  (12 CFR 
206.4(t)). The report shall contain the num
bers and captions of all applicable items, but 
the text of such items may be omitted, pro
vided the answers thereto are prepared in 
the manner specified in § 206.4(u) of Regula
tion F (12 CFR 206.4(u)). All items which 
are not required to be answered in the par
ticular report may be omitted and no refer
ence thereto need be made in the report. All 
instructions should also be omitted.

E. Signature and filing of report—Three 
complete copies of the report, including any 
financial statements, exhibits of other 
papers or documents filed as a part thereof, 
and five additional copies which need not 
include exhibits, shall be filed with the 
Board. At least one complete copy of the 
report, including any financial statements, 
exhibits or other papers or documents filed 
as a part thereof, shall be filed with each 
exchange on which any class of securities of 
the bank is registered. At least one complete 
copy of the report filed with the Board and 
one such copy filed with an exchange shall 
be manually signed. Copies not manually 
signed shall bear typed or printed signa
tures.

I n f o r m a t io n  To B e I ncluded  i n  t h e  R e po r t

ITEM 1. CHANGES IN  CONTROL OF BANK

(a) If, to the knowledge of management, a 
change in control of the Bank has occurred, 
state the name of the person(s) who ac
quired such control; the amount and the 
source of the consideration used by such 
person(s); the basis of the control; the date 
and a description of the transaction(s) 
which resulted in the change in control; the 
percentage of voting securities of the bank 
now beneficially owned directly or indirect
ly by the person(s) who acquired control; 
and the identity of the person(s) from 
whom control was assumed. If the source of 
all or any part of the consideration used is a 
loan made in the ordinary course of busi
ness by a bank as defined by Section 3(a)(6) 
of the Act, the identity of such bank shall 
be omitted provided a request for confiden
tiality has been made pursuant to Section 
13(d)(1)(B) of the Act by the person(s) who 
acquired control. In lieu thereof, the materi
al shall indicate that disclosure of the iden
tity of the bank has been so omitted and 
filed separately with the Board.

Instructions. 1. State the terms of any 
loans or pledges obtained by the new con
trol group for the purpose of acquiring con
trol, and the names of the lenders or pled
gees.

2. Any arrangements or understandings 
among members of both the former and 
new control groups and their associates with 
respect to the election of directors or other 
matters shall be described.

(b) Describe any contractual arrange
ments, including any pledge of securities of 
the Bank, or any of its parents, known to 
management, the operation of the terms of 
which may at a subsequent date result in a 
change in control of the bank.

Instruction. Paragraph (b) does not re
quire a description of ordinary default pro
visions contained in the charter, trust in
dentures or other governing instruments re
lating to securities of the bank.

(c) If the source of all or any part of the 
funds used to acquire control of the bank is 
a loan made by a bank as defined in section 
3(a)(6) of the Act, indicate whether there 
exists any agreement, arrangement, or un
derstanding pursuant to which the regis
trant bank maintains or would maintain a 
correspondent deposit account at such lend
ing bank.

ITEM 2. ACQUISITION OR DISPOSITION OF 
ASSETS

If the bank or any of its majority-owned 
subsidiaries has acquired or disposed of a 
significant amount of assets, otherwise than 
in the ordinary course of business, furnish 
the following information:

(a) The date and manner of the acquisi
tion or disposition and a brief description of 
the assets involved, the nature and amount 
of consideration given or received therefor, 
the principle followed in determining the 
amount of such consideration, the identity 
of the person(s) from whom the assets were 
acquired or to whom they were sold and the 
nature of any material relationship between 
such person(s) and the registrant or any of 
its affiliates, any director or officer of the 
registrant, or any associate of any such di
rector or officer.

(b ) If any assets so acquired by the regis
trant or its subsidiaries constituted plant, 
equipment or other physcal property, state 
the nature of the business in which the 
assets were used by the person(s) from 
whom acquired and whether the bank in
tends to continue such use or intends to 
devote the assets to other purposes, indicat
ing such other purposes.

Instructions. 1. No information need be 
given as to (i) any transaction between any 
person and any wholly-owned subsidiary of 
such person; (ii) any transaction between 
two or more wholly-owned subsidiaries of 
any person; or (iii) the redemption or other 
acquisition of securities from the public, or 
the sale or other dispostion of securities to 
the public, by the issueer of such securities.

2. The term “acquisition” includes every 
purchase, acquisition by lease, exchange, 
merger, consolidation, succession or other 
acquisition; provided, that such term does 
not include the construction or development 
of property by or for the bank or its subsid
iaries or the acquisition of materials for 
such purpose. The term “disposition” in
cludes every sale, disposition by lease, ex
change, merger, consolidation, mortgage, or 
hypothecation of assets, assignment, wheth
er for the benefit of creditors or otherwise, 
abandonment, destruction, or other disposi
tion.

3. The information called for by this item 
is to be given as to each transaction or series 
of related transactions of the size indicated. 
The acquisition or disposition of securities 
shall be deemed the indirect acquisition or

disposition of the assets represented by such 
securities if it results in the acquisition or 
disposition of control for such assets.

4. An acquisition or disposition shall be 
deemed to involve a significant amount of. 
assets (i) if the bank’s and its other subsid
iaries’ equity in the net book value of such 
assets or the amount paid or received there
for upon such acquisition or disposition ex
ceeded 10 percent of the total equity capital 
of the bank and its consolidated subsidiar
ies, (ii) if it involved the succession to or dis
position of a business which would meet the 
test of a significant subsidiary, or (iii) if it 
involved the acquisition or disposition of an 
interest in a business which would meet the 
test of a significant subsidiary and would be 
required to be accounted for by the equity 
method.

5. Where assets are acquired or disposed 
of through the acquisition or disposition of 
control of a person, the person from whom 
such control was acquired or to whom it was 
disposed of shall be deemed the person from 
whom the assets were acquired or to whom 
they were disposed of, for the purposes of 
this item. Where Such control was acquired 
from or disposed of to not more than five 
persons, their names shall be given; other
wise it will suffice to identify in an appro
priate manner the class of such persons.

6. Attention Is directed to the require
ments in Item 6 of the form with respect to 
the filing of financial statements for busi
nesses acquired and to the filing of copies of 
the plans of acquisition or disposition as ex
hibits to the report.

ITEM 3. BACKRUPTCY OR RECEIVERSHIP

If a receiver, fiscal agent or similar officer 
has been appointed for a bank or its parent, 
in a proceeding under the Bankruptcy Act 
or in any other proceeding under State or 
Federal law in which a court or governmen
tal agency has assumed jurisdiction over 
substantially all of the assets or business of 
the Bank or its parent, or if such jurisdic
tion has been assumed by leaving the exist
ing directors and officers in possession but 
subject to the supervision and orders of a 
court or governmental body, identify the 
proceeding, the court or govenmental body, 
the date jurisdiction was assumed, the iden
tity of the receiver, fiscal agent or similar 
officer and the date of his appointment.

ITEM 4. CHANGES IN  BANK’S ACCOUNTANT

If an independent accountant who was 
previously engaged as the principal accon- 
tant to audit the bank’s financial state
ments resigns (or indicates he declines to 
stand for re-election after the completion of 
the currrent audit) or is dismissed as the 
bank’s principal accountant, or another in
dependent accountant is engaged as princi
pal accountant, o r.if an independent ac
countant on whom the principal accountant 
expressed reliance in his report regarding a 
significant subsidiary resigns (or formally 
indicates he declines to stand for re-election 
after the completion of the current audit) 
or is dismissed or another independent ac
countant is engaged to audit that subsid
iary:

(a) State the date of such resignation (or 
declination to stand for re-election), dismiss
al or engagement.

(b) State whether in connection with the 
audits of the two most recent fiscal years 
and any subsequent interim period preced
ing such resignation, dismissal or engage
ment there were any disagreements with 
the former accountant on any matter of ac-
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counting principles or practices, financial 
statement disclosure or auditing scope or 
procedure, which disagreements if not re
solved to the satisfaction of the former ac
countant would have caused him to make 
reference in connection with his report to 
the subject matter of the disagreement(s); 
also, describe each such disagreement. The 
disagreements required to be reported in re
sponse to the preceding sentence include 
both those resolved to the former accoun
tant’s satisfaction and those not resolved to 
the former accountant’s satisfaction. Dis
agreements contemplated by this rule are 
those which occur at the decisionmaking 
level; i.e„ between personnel of the bank re
sponsible for presentation of its financial 
statements and personnel of the accounting 
firm responsible for rendering its report.

(c) State whether the principal account
ant’s report on the financial statements for 
any of the past two years contained an ad
verse opinion or a disclaimer of opinion or 
was qualified as to uncertainty, audit scope, 
or accounting principles; also describe the 
nature of each such adverse opinion, dis
claimer of opinion or qualification.

(d) The bank shall request the former ac
countant to furnish the bank with a letter 
addressed to the Board stating whether he 
agrees with the statements made by the 
bank in response to this item and, if not, 
stating the respects in which he does not 
agree. The bank shall file a copy of the 
former accountant’s letter as an exhibit 
with all copies of the Form F-3 required to 
be filed pursuant to General Instruction F.

ITEM 5. OTHER MATERIALLY IMPORTANT EVENTS

The bank may, at its option, report under 
this item any events, with respect to which 
information is not otherwise called for by 
this form, which the bank deems of materi
al importance to security holders.

ITEM 6. FINANCIAL STATEMENTS AND EXHIBITS

List below the financial statements and 
exhibits, if any, filed as a part of this report.

(a) Financial statements of business ac
quired.

Instructions. 1. Businesses for which 
Statements are Required.

The financial statements specified below 
shall be filed for any business the succession 
to which or the acquisition of an interest in 
which is required to be described in answer 
to Item 2 above.

2. Statements Required.
(a) There shall be filed a balance sheet of 

the business as of a date reasonably close to 
the date of acquisition. This balance sheet 
shall be verified if practical.

(b) Income and source and application of 
funds statements of the business shall be 
filed for each of the last three full fiscal 
years and for the period, if any, between the 
close of the latest of such fiscal years and 
the date of the latest balance sheet filed. 
These income and source and application of 
funds statements shall be verified up to the 
date of the verified balance sheet, if practi
cal.

(c) If the business was in insolvency pro
ceedings immediately prior to its acquisi
tion, the balance sheets required above need 
not be verified. In such case, the income and 
source and application of funds statements 
required shall be verified to the close of the 
latest full fiscal year, if practical.

Cd) Except as otherwise provided in this 
instruction, the principles applicable to a

registrant and its subsidiaries with respect 
to the filing of individual, consolidated and 
group statements in an original application 
or annual report shall be applicable to the 
statements required by this instruction.

3. Application of § 206.7
Section 206.7 governs the examination 

and the form and content of the statements 
required by the preceding instruction, in
cluding the basis of consolidation, and pre
scribes the statements of other stockhold
ers’ equity to be filed. No supporting sched
ules need be filed. A  manually signed ac
countant’s report should be provided.

4. Filing of Other Financial Information 
in Certain Cases.

The Board, upon the written request of 
the bank and where consistent with the pro
tection of investors, may permit the omis
sion of one or more of the financial state
ments herein required or the filing in substi
tution therefor of appropriate statements of 
comparable character, if the required finan
cial statements are not reasonably available 
to the bank, because the obtaining thereof 
would involve unreasonable effort, expense 
or practicable difficulties. A  request for 
such relief shall be filed as a part of the 
report. If an extension of time has been 
granted pursuant to § 206.4(r) of Regulation 
F (12 CFR 206.4(r)), a request for relief 
shall be filed as a part of an amendment to 
the initial report within the additional time 
provided under said rule. The request shall 
set forth the following information;

(a) The reason(s) for the unavailability of 
the audited financial statements;

(b) The estimated costs of their prepara
tion;

(c) An explanation of any other practical 
auditing problems and;

(d) A  tabular presentation of the follow
ing items of information, comparing the ac
quired business(es) with the bank on a con
solidated basis (excluding the acquired 
business(es)): (1) Operating income; (2) net 
income; (3) total assets; (4) total stockholder 
equity; and (5) total purchase price com
pared to total equity capital of bank.

The Board may also by informal written 
notice require the filing of other financial 
statements in addition to, or in substitution 
for, the statements herein required in any 
case where such statements are necessary or 
appropriate for an adequate presentation of 
the financial condition of any person whose 
financial statements are required, or whose 
statements are otherwise necessary for the 
protection of investors.

(b) Exhibits. Subject to the rules as to in
corporation by reference, copies of any plan 
of acquisition or disposition described in 
answer to Item 2, including any plan of re
organization, readjustment, exchange, 
merger, consolidation or succession in con
nection therewith, shall be filed as exhibit 
to this report.

S ig natur es

Pursuant to the requirements of the Secu
rities Exchange Act of 1934, the registrant 
has duly caused this report to be signed on 
its behalf by the undersigned thereunto 
duly authorized.

Date-

(Registrant)

(Signature)

(Typed name of signing 
officer)

(Title of signing officer)
It is proposed that § 206.44 (Form F- 

4) be revised by adding a new Part D 
to read as follows:

§ 206.44 Form for quarterly report of 
bank (From F-4) 

* * * * *

P art D  O th er  In f o r m a t io n

Instruction. The Report shall contain the 
item numbers and captions of all applicable 
items of Part D, but the text of such items 
may be omitted: Provided, The responses 
clearly indicate the coverage of the item. 
Any item which is inapplicable or to which 
the answer is negative may be omitted and 
no reference thereto need be made in the 
report. If substantially the same informa
tion has been previously reported by the 
registrant, an additional report of the infor
mation on this form need not be made. The 
term “previously reported” is defined in 
§ 206.2(v) of Regulation F.

ITEM 1. LEGAL PROCEEDINGS

(a) Briefly describe any material legal pro
ceedings, other than ordinary routine litiga
tion incidental to the business, to which the 
bank or any of its subsidiaries has become a 
party or of which any of their property has 
become the subject. Include the name of the 
court or agency in which the proceedings 
are pending, the date instituted, the princi
pal parties thereto, a description of the fac
tual basis alleged to underlie the proceed
ings and the relief çought.

(b) If any such proceeding previously re
ported has been terminated, identify the 
proceeding, give the date of termination and 
describe the disposition thereof with respect 
to the Bank and its subsidiaries.

INSTRUCTIONS

1. No information need be given with re
spect to any proceeding which involves pri- 
maily a claim for damages if the amount in
volved, exclusive of interest and costs, does 
not exceed 10 percent of the equity capital 
accounts of the bank. However, if any pro
ceeding presents in large degree the same 
issues as other proceedings pending or 
known to be contemplated, the amount in
volved in such other proceedings shall be in
cluded, in computing such percentage.

2. Notwithstanding the foregoing instruc
tions, any bankruptcy, receivership or simi
lar proceeding with respect to the bank or 
any of its significant subsidiaries shall be 
described. Any proceeding to which any di
rector, officer or affiliate of the bank, any 
principal holder of equity securities of the 
bank or any associate of any such director, 
officer or security holder, is a party adverse 
to the bank or any of its subsidiaries shall 
also be described.
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3. Notwithstanding the foregoing, admin
istrative or judicial proceedings arising 
under any Federal, State or local provisions 
regulating the discharge of materials into 
the environment or otherwise relating to 
the protection of the environment shall not 
be deemed “ordinary routine litigation inci
dental to the business” and shall be de
scribed if such proceeding is material to the 
business or financial condition of the bank 
or if it involves primarily a claim for dam
ages and the amount involved, exclusive of 
interest and costs, exceeds 10 percent of the 
equity capital of the bank and its subsidiar
ies on a consolidated basis. Any such pro
ceedings by governmental authorities shall 
be deemed material and shall be described 
whether or not the amount of any claim for 
damages involved exceeds 10 percent of 
equity capital on a consolidated basis and 
whether or not such proceedings are consid
ered “ordinary routine litigation incidental 
to the business”; Provided, however, That 
such proceedings which are similar in 
nature may be grouped and described gener
ally stating: the number of such proceedings 
in each group; a generic description of such 
proceedings; the issues generally involved; 
and, if such proceedings in the aggergate 
are material to the business or finincial con
dition of the bank, the effect of such pro
ceedings on the business or financial condi
tion of the bank.

ITEM 2. CHANGES IN  SECURITIES

(a) If the constituent instruments defining 
the rights of the holders of any class of reg
istered securities have been materially 
modified, give the title of the class of securi
ties involved and state briefly the general 
effect of such modification upon the rights 
of holders of such securities.

(b) If the rights evidenced by any class of 
registered securities have been materially 
limited or qualified by the issuance or modi
fication of any other class of securities, 
state briefly the general effect to the issu
ance or modification of such other class of 
securities upon the rights of the holders of 
the registered securities.

Instruction. Limitations upon the pay
ment of dividends are to be reported here
under.

ITEM 3. CHANGES IN  SECURITY FOR REGISTERED 
SECURITIES

If there has been a material withdrawal or 
substitution of assets securing any class of 
registered securities of the bank furnish the 
following information:

(a) Give the title of the securities.
<b) Identify and describe briefly the assets 

involved in the withdrawal or substitution.
(c) Indicate the provision in the underly

ing indenture, if any, authorizing the with
drawal or substitution.

Instruction. This item need not be an
swered where the withdrawal or substitu
tion is made pursuant to the terms of an in
denture which has been qualified under the 
Trust Indenture Act of 1939.

ITEM 4. DEFAULTS UPON SENIOR SECURITIES

(a) If there has been any material default 
in the payment of principal, interest, a sink
ing or purchase fund installment, or any 
other material default not cured within 30 
days, with respect to any indebtedness of 
the bank or any of its significant subsidiar
ies exceeding 5 percent of the equity capital 
of the bank, identify the indebtedness and 
state the nature of the default. In the case 
of such a default in the payment of princi

ple, interest, or a sinking or purchase fund 
installment, state the amount of the default 
and the total arrearage on the date of filing 
this report.

Instruction. This paragraph refers only to 
events which have become defaults under 
the governing instruments, i.e., after the ex
piration of any period of grace and compli
ance with any notice requirements.

(b) If any material arrearage in the pay
ment of dividends has occurred or if there 
has been any other material delinquency 
not cured within 30 days, with respect to 
any class of preferred stock of the bank 
which is registered or which ranks prior to 
any class of registered securities, or with re
spect to any class of preferred stock of any 
significant subsidiary of the bank, give the 
title of the class and state the nature of the 
arrearage or delinquency. In the case of an 
arrearage in the payment of dividends, state 
the amount and the total arrearage on the 
date of filing this report.

Instruction. Item 4 need not be answered 
as to any default or arrearage with respect 
to any class of securities all of which is held 
by, or for the account of, the bank or its to
tally held subsidiaries.

ITEM 5. INCREASE IN  AMOUNT OUTSTANDING OF 
SECURITIES.

If the amount outstanding of securities of 
the bank has been increased through the is
suance of any new class of securities or 
through the issuance or reissuance of any 
additional securities of a class outstanding, 
and the aggregate amount of all such in
creases not previously reported exceeds 5 
percent of the outstanding securities of the 
class, furnish the following information:

(a) Title of class, the amount outstanding 
as last previously reported, and the amount 
presently outstanding (as of a specified 
date);

(b) A brief description of the 
transaction(s) resulting in the increase and 
a statement of the aggregate net cash pro
ceeds or the nature and aggregate amount 
of any other consideration received or to be 
received by the bank;

(c) The names of the principal underwrit
ers, if any;

(d) A  reasonable itemized statement of the 
purposes so far as determinable, for which 
the net proceeds have been or are to be used 
and the approximate amount used or to be 
used for each such purpose;

(e) If the securities were capital shares, a 
statement of the amount of the proceeds 
credited or to be credited to any account 
other than the appropriate capital share ac
count.

INSTRUCTIONS

1. This item does not apply to notes, 
drafts, bills of exchange, bankers’ accep
tances or other obligations which mature 
not later than 1 year from the date of issu
ance. No report need be made where the 
amount not previously reported, although 
in excess of 5 percent of the amount out
standing, does not exceed 1,000 shares or 
other units.

2. This item includes the reissuance of 
treasury securities and securities held for 
the account of the issuer thereof.

ITEM 6. DECREASE IN  AMOUNT OUTSTANDING OF 
SECURITIES

If the amount outstanding of any class of 
securities of the bank has been decreased 
through one or more transactions and thé 
aggregate amount of all such decreases not

previously reported exceeds 5 percent of the 
amount of securities of the class previously 
outstanding, furnish the following informa
tion:

(a) Title of the class, the amount out
standing as last previously reported, and the 
amount currently outstanding (as of a speci
fied date).

(b) A brief description of the 
transaction(s) involving the decrease and a 
statement of the aggregate amount of cash 
or the nature and aggregate amount of any 
other consideration paid or to be paid by 
the bank in connection with such transac
tion or transactions.

Instruction. Instruction 1 to Item 5 shall 
also apply to this item. This item need not 
be answered as to decreases resulting from 
ordinary sinking fund operations, similar 
periodic decreases made pursuant to the 
terms of the constituent instruments, or de
creases resulting from the conversion of se
curities.

ITEM 7. SUBMISSION OF MATTERS TO A VOTE OF 
SECURITY HOLDERS

If any matter has been submitted to a 
vote of security holders, through the solici
tation of proxies or otherwise, furnish the 
following information:

(a) The date of the meeting and whether 
it was an annual or special meeting.

(b) If the meeting involved the election of 
directors, state the name of each director 
elected at the meeting and the name of each 
other director whose term of office as a di
rector continued after the meeting.

(c) Briefly describe each other matter 
voted upon at the meeting and state the 
number of affirmative votes and the 
number of negative votes cast with respect 
to each such matter.

INSTRUCTIONS

1. If any matter has been submitted to a 
vote of security holders otherwise than at a 
meeting of such security holders, corre
sponding information with respect to such 
submission shall be furnished. The solicita
tion of any authorization or consent (other 
than a proxy to vote at a stockholders’ 
meeting) with respect to any matter shall be 
deemed a submission of such matter to a 
vote of security holders within the meaning 
of this item.

2. Paragraph (a) need be answered only if 
paragraph (b) or (c) is required to be an
swered.

3. Paragraph (b) need not be answered if
(i) proxies for the meeting were solicited 
pursuant to §206.5 of Regulation F  under 
the Act, (U) there was no solicitation in op
position to the management’s nominees as 
listed in the proxy statement, and (iii) all of 
such nominees were elected. If the bank did 
not solicit proxies and the board of directors 
as previously reported to the Board was re
elected in its entirety, a statement to that 
effect in answer to paragraph (b) will suf
fice as an answer thereto.

4. Paragraph (c) need not be answered as 
to procedural matters or as to the selection 
or approval of auditors.

5. If the registrant has published a report 
containing all of the information called for 
by this item, the item may be answered by a 
reference to the information contained in 
such report, provided copies of such report 
are filed as an exhibit to the report on this 
form.

ITEM 8. OTHER MATERIALLY IMPORTANT EVENTS

The registrant may, at its option, report 
under this item any events, not previously
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reported in a report on Form F-3, with re
spect to which information is not otherwise 
called for by this form but which the regis
trant deems of material importance to secu
rity holders.

ITEM 9. EXHIBITS AND REPORTS ON FORM F-3 
(12 CFR 206.43)

(a) Exhibits. List below the documents, if 
any, filed as a part of this report. Subject to 
the rules as to incorporation by reference, 
the following documents shall be filed as ex
hibits:

1. Copies of the amendments to all con
stituent instruments and other documents 
described in answer to Item 2.

2. Copies , of all constituent instruments 
defining the rights of the holders of any 
new class of securities referred to in answer 
to Item 5.

3. Copies of the text of any proposal de
scribed in answer to Item 7.

4. Copies of any published report fur
nished in response to Item 7. (See Item 7, 
Instruction 5.)

5. Copies of any material amendment to 
the bank’s charter or by-laws not otherwise 
required to be filed.

(b) Reports on Form F-3. State whether 
any reports on Form F-3 have been filed 
during the quarter for which this report is 
filed, listing the items reported, any finan
cial statements filed, and the dates of any 
such reports.

It is further proposed to revise 
§ 206.42 (Form F-2) as follows:

§ 206.42 Form for annual report of bank 
(Form F-2)

* * # * *

G e n e r a l  I n s t r u c t io n s

A.-F. [No change]

o m is s io n  o f  in f o r m a t io n  p r e v io u s l y  f ile d

(a) Except as provided in paragraph (b) 
below, the information called for by Items 1, 
2, 3, 4, 8, 9, 10, 11, 12, 15, 16, 17, and 18 of 
this form is to be furnished by all regis
trants required to file a report, on this form. 
Items 5, 6, 7, 13, and 14 may be omitted 
from the report by any registrant which, 
since the close of the fiscal year, has filed 
with the Board a definitive proxy statement 
or a definitive information statement pursu
ant to §206.5 of Regulation F which in
volved the election of directors, or which 
files Such a proxy or information statement 
not later than 120 days after the close of 
the fiscal year.

(b) If the information called for by Items 
2, 9, or 12 would be unchanged from that 
given in a previous report, a reference to the 
previous report which includes the required 
information will be sufficient. Copies of 
such previous report need not be filed with 
the report currently being filed on this 
form.

PART i

ITEMS 1, 2, AND 3. [NO CHANGE]

ITEM 4. SUMMARY OF OPERATIONS

* *  *  *  * 

INSTRUCTIONS. 1.-3. [NO CHANGE]

4. For any previously reported material 
charge or credit to income of an unusual or

infrequent nature in which an amount of 
cost was estimated to be incurred in the 
fiscal year being reported on or the prior 
fiscal year, summarize such transaction and 
state the amounts of such estimated cost 
and the amounts of the actual cost incurred 
in such periods, the reasons for differences 
between estimated and actual amounts, if 
any, and provide a detailed reconciliation 
showing all changes and credits to any re
serve provided.

ITEMS 5, 6, 7, AND 8 [NO CHANGE]

ITEM 9. LEGAL PROCEEDINGS

(a) Briefly describe any material pending 
legal proceedings, other than ordinary rou
tine litigation incidental to the business, to 
which the bank or any of its subsidiaries is a 
party or of which any of their property is 
the subject. Include the name of the court 
or agency in which the proceedings are 
pending, the date instituted, the principal 
parties thereto, a description of the factual 
basis alleged to underlie the proceeding and 
the relief sought. Include similar informa
tion as to any such proceedings known to be 
contemplated by governmental authorities.

(b ) If any material legal proceeding which 
was previously reported or which became re
portable during the fourth quarter of bank’s 
fiscal year was terminated during such quar
ter, give the date of termination and de
scribe the disposition thereof with respect 
to the bank and its subsidiaries.

INSTRUCTIONS

1. No collection, action or claim need be 
described unless it departs from the normal 
kind of such actions.

2. No information need be given with re
spect to any proceeding which involves pri
marily a claim for damages if the amount 
involved, exclusive of interest and costs, 
does not exceed 10 percent of the equity 
capital of the bank. However, if any pro
ceeding presents in large degree the same 
issues as other proceedings pending or 
known to be contemplated, the amount in
volved in such other proceedings shall be in
cluded in computing such percentage.

3. Notwithstanding Instructions 1 and 2, 
any material bankruptcy, receivership, or 
similar proceeding with respect to the bank 
or any of its significant subsidiaries shall be 
described. Any material proceedings to 
which any director, officer or affiliate of the 
registrant, any security holder named in 
answer to Item 5(a), or any associate of any 
such director, Officer or security holder, is a 
party, or has a material interest, adverse to 
the banft of any of its subsidiaries shall also 
be described.

4. Notwithstanding the foregoing, admin
istrative or judicial proceeding arising under 
any Federal, State or local provisions regu
lating the discharge of materials into the 
environment or otherwise relating to the 
protection of the environment shall not be 
deemed “ordinary routine litigation inciden
tal to the business’’ and shall be described if 
such proceeding is material to the business 
of financial condition of the bank or if it in
volves primarily a claim for damages and 
the amount involved, exclusive of interest 
and costs, exceeds 10 percent of the equity 
assets of the bank and its subsidiaries on a 
consolidated basis. Any such proceedings by 
governmental authorities shall be deemed 
material and shall be described whether or 
not the amount of any claim for damages 
involved exceeds 10 percent of equity capital 
and whether or not such proceedings are

considered “ordinary routine litigation inci
dental to the business”; provided, however, 
that such proceedings which are similar in 
nature may be grouped and described gener
ally stating: the number of such proceedings 
in each group; a generic description of such 
proceedings; the issues generally involved; 
and, if such proceedings in the aggregate 
are material to the business or financial 
condition of the bank the effect of such pro
ceedings on the business or financial condi
tion of the bank.

ITEM 10. INCREASES AND DECREASES IN 
OUTSTANDING SECURITIES

(a) Give the following information as to 
all increases and decreases during the fiscal 
year in the amount of equity securities of 
the registrant outstanding:

(1) The title of the class of securities in
volved;

(2) The date of the transaction;
(3) The amount of securities involved and 

whether an increase or decrease; and
(4) A  brief description of the transaction 

in which the increase or decrease occurred. 
If previously reported, the description may 
be incorporated by a specific reference to 
the previous filing.

Instructions. The information shall be 
prepared in the form of a reconciliation be
tween the amounts shown to be outstanding 
on the balance sheet to be filed with this 
report and the amounts shown on the 
bank’s balance sheet for the previous year. 
The exercise of outstanding options or war
rants (separately by class or type of option 
or warrant), conversions of previously issued 
convertible securities (separately by class of 
security) and the issuance of options may be 
grouped together showing the dates be
tween which all such transactions occurred. 
If the information called for has been previ
ously reported on Form F-4, it may be in
corporated by a specific reference to the 
previous filing.

(b) Increases and decreases in the amount 
outstanding of debt securities which were 
previously reported in reports on Form F-4 
should be listed and briefly discussed with 
appropriate cross references to the earlier 
disclosure.

(c) If, during the fourth quarter of the 
bank’s fiscal year, the amount of debt secu
rities outstanding has been increased or de
creased through one or more transactions, 
and the aggregate amount of all such in
creases or decreases not previously reported 
exceeds 5 percent of the outstanding securi
ties of the affected class, furnish, the fol
lowing information:

(1) Title of class, the amount outstanding 
as last previously reported, and the amount 
presently outstanding (as of a specified 
date);

(2) A  brief description of the transaction 
or transactions resulting in the change;

(3) If an increase in securities is reported, 
furnish: (i) A statement of the aggregate net 
cash proceeds or the nature and aggregate 
amount of any consideration received or to 
be received by the bank; (ii) the names of 
the principal underwriters, if any; and (iii) a 
reasonably itemized statement of the pur
poses, so far as determinable, for which the 
net proceeds have been or are to be used 
and the approximate amount used or to be 
used for each such purpose; and

(4) If a decrease in securities is reported, a 
statement of the aggregate amount of cash 
or the nature and aggregate amount of any 
other consideration paid or to be paid by 
the bank in connection with such transac
tion or transactions.
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INSTRUCTIONS

1. This paragraph does not apply to notes, 
drafts, bills of exchange, bankers’ accep
tances, or other obligations which mature 
not later than 1 year from the date of issu
ance. No report need be made where the 
amount not previously reported, although 
in excess of 5 percent of the amount out
standing, does not exceed 1,000 shares or 
other units.

2. This paragraph includes the reissuance 
of treasury securities and securities held for 
the account of the issuer thereof.

3. This paragraph need not be answered as 
to decreases resulting from ordinary sinking 
fund operations, similar periodic decreases 
made pursuant to the terms of the constitu
ent instruments, or decreases resulting from 
the conversion of securities.

ITEMS 11, 12, 13, AND 14. [NO CHANGE]

ITEM- 15. FINANCIAL STATEMENTS, EXHIBITS
FILED, AND REPORTS ON FORM F-3

(a ) List all of the following documents 
filed as a part of the report:

1. All financial statements.
2. All exhibits, including those incorporat

ed by reference.
Instructions. Where any financial state

ment or exhibit is incorporated by refer
ence, the incorporation by reference shall 
be set forth in the list required by this item. 
Section 206.4(m) of Regulation F (12 CFR 
206.4(m)).

(b) Reports on Form F-3. State whether 
any reports on Form F-3 have been filed 
during the last quarter of the period cov
ered by this report, listing the items report
ed, any financial statements filed and the 
dates of any such reports.

ITEM 16. CHANGES IN  SECURITIES AND CHANGES
IN  SECURITY FOR REGISTERED SECURITIES

General Instruction. No response to this 
item is required if the information called for 
herein has been previously reported in a 
report on Form F-4.

(a) If the constituent instruments defining 
the rights of the holders of any class of reg
istered securities have been materially 
modified, give the title of the class of securi
ties involved and state briefly the general 
effect of such modification upon the rights 
of holders of such securities.

(b) If the rights evidenced by any class of 
registered securities have been materially 
limited or qualified by the issuance or modi
fication of any other class of securities, 
state briefly the general effect of the issu
ance or modification of such other class of 
securities upon the rights of the holders of 
the registered securities.

Instruction. Restrictions upon payment of 
divideneds are to be reported hereunder.

(c) If there has been a material withdraw
al or substitution of assets securing any 
class of registered securities of the bank, 
furnish the following information:

1. Give the*title of the securities.
2. Identify and describe briefly the assets 

involved in the withdrawal or substitutions.
3. Indicate the provision in the underlying 

indenture, if any, authorizing the withdraw
al or substitution.

Instruction. This paragraph need not be 
answered where the withdrawal or substitu
tion is made pursuant to the terms of an in
denture which has been qualified under the 
Trust Indenture Act of 1939.

ITEM 17. DEFAULTS UPON SENIOR SECURITIES

General Instruction. No response to this 
item is required if the information called for

herein has been previously reported in a 
report on Form F-4.

(a) If there has been any material default 
in the payment of principal, interest, a sink
ing or purchase fund installment, or any 
other material default not cured within 30 
days, with respect to any indebtedness of 
the bank or any of its significant subsidiar
ies exceeding 5 percent of the equity capital 
of the bank, identify the indebtedness and 
state the nature of the default. In the case 
of such a default in the payment of princi
pal, interest, or a sinking or purchase fund 
installment, state the amount of the default 
and the total arrearage on the date of filing 
this report*

Instruction. This paragraph refers only to 
events which have become defaults under 
the governing instruments, i.e., after the ex
piration of any period of grace and compli
ance with any notice requirements.

(b) If any material arrearage in the pay
ment of divideneds has occurred or if there 
has been any other material delinquency 
not cured within 30 days, with respect to 
any class of preferred stock of the bank 
which is registered or which ranks prior to 
any class of registered securities, or with re
spect to any class of preferred stock of any 
significant subsidiary of the bank, give the 
title of the class and state the nature of the 
arrearage or delinquency. In the case of an 
arrearage in the payment of dividends, state 
the amount and the total arrearage on the 
date of filing this report.

Instruction. Item 17 need not be answered 
as to any default or arrearage with respect 
to any class of securities all of which is held 
by, or for the account of, the bank or its to
tally held subsidiaries.

ITEM 18. SUBMISSION OF MATTERS TO A VOTE OF 
SECURITY HOLDERS

If any matter has been submitted to a 
vote of security holders, through the solici
tation of proxies or otherwise, furnish the 
following information if not previously dis
closed in a report on Form F-4

(a) The date of the meeting and whether 
it was an annual or special meeting.

(b) If the meeting involved the election of 
directors, state the name of each director 
elected at the meeting and the name of each 
other director whose term of office as a di
rector continued after the meeting.

(c) Briefly describe each other matter 
voted upon at the meeting and state the 
number of affirmative votes and the 
number of negative votes cast with respect 
to each such matter.

Instructions. 1. If any matter h#s been 
submitted to a vote of security holders oth
erwise than at a meeting of such security 
holders, corresponding information with re
spect to such submission shall be furnished. 
The solicitation of any authorization or con
sent (other than a proxy to vote at a stock
holders’ meeting) with respect to any 
matter shall be deemed a submission of 
such matter to a vote of security holders 
within the meaning of this item.

2. Paragraph (a) need be answered only if 
paragraph (b) or (c) is required to be an
swered.

3. Paragraph (b) need not be answered if 
(i) proxies for the meeting were solicited 
pursuant to § 206.5 of Regulation F, (ii) 
there was no solicitation in opposition to 
the management’s nominees as listed in the 
proxy statement, and (iii) all of such nom
inees were elected. If the registrant did not 
solicit proxies and the board of directors as 
previously reported to the Board was re

elected in its entirety, a statement to that 
effect in answer to paragraph (b) will suf
fice as an answer thereto.

4. Paragraph (c) need not be answered as 
to procedural matters or as to the selection 
or approval of auditors.

5. If the Bank has published a report con
taining all of the information called for by 
the item, the item may be answered by a 
reference to the information contained in 
such report, provided copies of such report 
are filed as an exhibit to the report on this 
form.

SIGNATURES

[No change]

INSTRUCTIONS AS TO FINANCIAL STATEMENTS

[No change]

INSTRUCTIONS AS TO EXHIBITS

Subject to provisions regarding the incor
poration of exhibits by reference, the fol
lowing exhibits shall be filed as a part of 
the report:

A. Copies of all amendments or modifica
tions, not previously filed, to all exhibits 
previously filed (or copies of such exhibits 
as amended or modified).

B. Copies of all contracts and other docu
ments of a character required to be filed as 
an exhibit to an original registration state
ment on Form F -l which were executed or 
in effect during the fiscal year and not pre
viously filed.

C. Copies of the exhibits called for by In
struction 3(d) to Item 4.

D. Copies of all constituent instruments 
defining the rights of the holders of any 
new class of securities referred to in answer 
to Item 10(c).

E. Copies of the amendments to all con
stituent instruments and other documents 
described in answer to Item 16.

F. Copies of the text of any proposal de
scribed and copies of any published report 
furnished in response to Item 18.
Similarly, it is proposed to amend 
Item 5(e) of Form F-5 for this pur
pose, to read as follows:

(e) Tf,tn the knowledge of the persons on 
whose behalf the solicitation is made, a 
change in control of the bank has occurred 
since the beginning of its last fiscal year, 
state the name of the person(s) who ac
quired such control, the amount and the 
source of the consideration used by such 
person or persons, the basis of the control, 
the date and a description of the 
transaction(s) which resulted in the change 
of control, and the percentage of voting se
curities of the bank now beneficially owned 
directly or indirectly by the person(s) who 
acquired control, and the identity of the 
person(s) from whom control was assumed. 
If the source of all or any part of the con
sideration used is a loan made in the ordi
nary course of business by a bank as defined 
by section 3(a)(6) otthe Act, the identity of 
such bank shall be omitted provided a re
quest for confidentiality has been made pur
suant to Section 13(d)(1)(B) of the Act by 
the person(s) who acquired control. In lieu 
thereof, the material shall indicate that the 
identity of the bank has been so omitted 
and filed separately with the Board. If the 
source of all or any part of the funds used 
to acquire control of the bank was a loan 
made by a bank as defined by section 3(a)(6) 
of the Act, indicate whether there exists 
any agreement, arrangemnt, or understand\
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ing pursuant to which the registrant bank 
maintains or would maintain a correspon
dent deposit account at such lending bank.

INSTRUCTIONS

1. State the terms of any loans or pledges 
obtained by the new control group for the 
purpose of acquiring control, and the names 
of the lenders or pledgees.

2. Any arrangements or understandings 
among members of both the former and 
new control groups and their associates with 
respect to election of the directors or other 
matters should be described.

The Commission, at the time it 
transferred items from the current to 
the quarterly report form, amended 
one of the transferred disclosure 
items, which the Board does not pro
pose to adopt. The Commission codi
fied a staff interpretation that disclo
sure items concerning increases and 
decreases in amounts of securities out
standing include increases and de
creases in the amount of commercial 
loans in issuer has obtained. In that 
commercial banks generally are not 
the recipient of commercial loans, a 
conforming amendment would appear 
inappropriate.

F . S t o c k  A p p r e c ia t io n  R ig h t s

Under section 16(a) of the Act, any 
person who beneficially owns, directly 
or indirectly, more than 10 per cent of 
any class of equity security which is 
registered under section 12 of the Act, 
or who is a director or an officer of the 
bank that issued any such security, 
must file statements with the Board 
disclosing the amount of such securi
ties that he owns. Section 16(b) re
quires that any profit realized by such 
officer, director, or 10 percent owner 
from any purchase and sale, or any 
sale and purchase, of a bank’s regis
tered equity securities within any 
period of less than six months shall 
inure to and be recoverable by the 
issuer. Under the amendments to its 
rues pursuant to sections 16(a) and 
(b), the Commission has provided a 
“safe harbor” from the requirements 
of these sections for certain transac
tions involviang cash settlements of 
stock appreciation rights (42 FR 754 
(1977)). Stock appreciation rights gen
erally entitle a person to receive an 
amount (payable in cash, securities, or 
a combination thereof) equal to the 
change over a period of time of any 
one or more measures of appreciation 
(e.g., book value or net earnings) or in
crease in the value of the equity secu
rity to which such right relates. This 
new provision has been added to the 
Commission’s exemptive rules regard
ing acquisitions of stock and nontrans- 
ferable options pursuant to certain 
employee benefit plans. In connection 
with its adoption of this amendment, 
the Commission had adopted a clarify
ing amendment indicating that the ex
emption for stock appreciation rights 
will be available only if the exercises

(occurring on certain fixed dates) are 
made during a specified ten-day period 
each quarter following the release of 
financial information by the bank.

The Board proposes to amend Regu
lation F in order to adopt similar 
treatment of stock appreciation rights 
that may, from time to time, be issued 
by banks registered under Regulation 
F. To accomplish this, §206.6(1) of 
Regulation F would be amended to 
read as follows:

* * * * *

(1) Exemption from section 16(b) of 
acquisitions of shares o f stock* and 
stock options and stock appreciation 
rights under certain stock incentive, 
stock option or similar plans. Any ac
quisition of shares of stock (other 
than stock acquired upon the exercise 
of an option, warrant or right) pursu
ant to a plan as defined in subpara
graph (4)(i) of this paragraph, or any 
acquisition, expiration, cancellation or 
surrender to the bank of a stock 
option or stock appreciation right pur
suant to such a plan by a director or 
officer of the bank shall be exempt 
from the operation of section 16(b) of 
the Act if the plan meets the following 
conditions:

(1) Approval by security holders. 
The plan has been approved, directly 
or indirectly, (i) by the affirmative 
votes of the holders of a majority of 
the securities of the bank present, or 
represented, and entitled to vote at a 
meeting duly held in accordance with 
the applicable laws of the state or 
other jurisdiction in which the bank 
was chartered, or (ii) by the written 
consent of the holders of a majority of 
the securities of the bank entitled to 
vote: Provided, however, That if such 
a vote or written consent was not solic
ited substantially in accordance with 
the rules and regulations, if any, in 
effect under section 14(a) of the Act at 
the time of such vote or written con
sent, the bank shall furnish in writing 
to the holders of record of the securi
ties entitled to vote for the plan sub
stantially the same information con
cerning the plan that would be re
quired by the rules and regulations in 
effect under section 14(a) of the Act at 
the time such information is fur
nished, if proxies to be voted with re
spect to the approval or disapproval of 
the plan were then being solicited, on 
or prior to the date of the first annual 
meeting of security holders held sub
sequent to the later of (a) the first 
registration of an equity security 
under section 12 of the Act or (6) the 
acquisition of an equity security for 
which exemption is claimed. Such 
written information may be furnished 
by mail to the last known address of 
the security holders of record within 
30 days prior to the date of mailing. 
Four copies of such written informa
tion shall be filed with, or mailed for

filing to, the Board not later than the 
date on which it is first sent or given 
to security holders of the bank. For 
the purposes of this paragraph, the 
term “bank” includes a predecessor 
bank if the plan or obligations to par
ticipate thereunder were assumed by 
the bank in connection with the suc
cession. In addition, any amendment 
to the plan shall be similarly approved 
if the amendment would:

(1) Materially increase the benefits 
accruing to participants under the 
plan;

(2) Materially increase the number 
of securities which may be issued 
under the plan; or

(3) Materially modify the require
ments as to eligibility for participation 
in the plan.

(2) Disinterested administrators. I f 
the selection of any director or officer 
of the bank to whom stock may be al
located or to whom stock options or 
stock appreciation rights may be 
granted pursuant to the plan, or the 
determination of the number or maxi
mum number or shares of stock which 
may be allocated to any such director 
or officer or which may be covered by 
stock options or stock appreciation 
rights granted to any such director or 
officer pursuant to the plan is suhject 
to the discretion of any person, then 
such discretion shall be exercised only 
as follows:

(i) With respect to the participation 
of directors:

(а) By the board of directors of the 
bank, a majority of which board and a 
majority of the directors acting in the 
matter are disinterested persons;

(б) By, or only in accordance with 
the recommendation of, a committee 
of three or more persons having full 
authority to act in the matter, all of 
the members of which committee are 
disinterested persons; or

(c) Otherwise in accordance with the 
plan, if the plan: (1) Specifies the 
number or maximum number of 
shares of stock which directors may 
acquire or which may be subject to 
stock options or stock appreciation 
rights granted to directors pursuant to 
the plan and the terms upon which, 
and the times at which, or the periods 
within which, such stock may be ac
quired or such options or rights may 
be acquired and exercised; or (2) sets 
forth, by formula or otherwise, effec
tive and determinable limitations with 
respect to the foregoing based upon 
earnings of the bank, dividends paid, 
compensation received by participants, 
option prices, market value of shares, 
outstanding shares or percentages 
thereof outstanding from time-to-time 
or similar factors.

(ii) With respect to the participation 
of officers who are not directors:

(a) By the Board of directors of the 
bank or a committee of three or more 
directors;
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(6) By, or only in accordance with 
the recommendations of, a committee 
of three or more persons having full 
authority to act in the matter, all of 
the members of which committee are 
disinterested persons; or

(c) Otherwise in accordance with the 
plan, if the plan ( i )  Specifies the 
number of maximum number of 
shares of stock which officers may ac
quire or which may be subject to stock 
options or stock appreciation rights 
granted to officers pursuant to the 
plan and the terms upon which, and 
the times at which, or the period 
within which, such stock may be ac
quired or such options or rights may 
be acquired and exercised; or (2) Sets 
forth, by formula or otherwise, effec
tive and determinable limitations with 
respect to the foregoing based upon 
earnings of the bank, dividends paid, 
compensation received by participants, 
option prices, market value of shares, 
outstanding shares or percentages 
thereof outstanding from time-to-time 
or similar factors.

(iii) The provisions of this paragraph 
shall not apply with respect to any 
option or right granted or other equity 
security acquired, prior to the date of 
the first registration of an equity secu
rity under section 12 of the Act.

(3) Plan limitations. As to each par
ticipant or as to all participants the 
plan effectively limits the aggregate 
dollar amount of stock or the aggre
gate number of shares of stock which 
may be allocated, or which may be 
subject to stock options or .stock ap
preciation rights issued pursuant to 
the plan. The limitations may be es
tablished on an annual basis, or for 
the duration of the plan, whether or 
not the plan has a fixed termination 
date, and may be determined either by 
fixed or maximum dollar amounts or 
fixed or maximum numbers of shares 
or by formulas based upon earnings of 
the bank, dividends paid, compensa
tion received by participants, option 
prices, market value of shares, out
standing shares or percentages thereof 
outstanding from time-to-time, or 
similar factors that will result in an ef
fective and determinable limitation. 
Such limitations may be subject to 
any provision for adjustment of the 
plan or of stock allocable or options 
outstanding thereunder to prevent di
lution or enlargement of rights.

(4) Definitions. Unless the context 
otherwise requires, all terms used in 
this rule shall have the same meaning 
as in the Act or elsewhere in Part 206. 
In addition, the following definitions 
apply:

(i) The term “plan” shall mean an 
option, bonus, appreciation, profit 
sharing, retirement, incentive, thrift, 
savings or similar plan that meets the 
following conditions:

(a) The plan must be set forth in a 
written document describing the

means or basis for determining the eli
gibility of individuals to participate 
and either the price at which the secu
rities may be offered or the method by 
which the price or the amount of the 
award is to be determined; and

(6) The plan must provide with re
spect to any option or similar right 
(including a stock appreciation right) 
offered pursuant to the plan that such 
option or right is not transferable 
other than by will or the laws of de
scent and distribution and that it is 
exercisable during the employee’s life
time only by him or his guardian or 
legal representative.

(ii) The term “exercise of an option, 
warrant or right” contained in the 
parenthetical clause of the first para
graph of § 206.6(1) shall not include:

(a) The making of an election to re
ceive under any plan compensation in 
the form of stock or credits therefor, 
provided that such election is made 
either prior to the making of the 
award or prior to the fulfillment of all 
conditions to the receipt of the com
pensation and, provided, further, that 
such election is irrevocable until at 
least six months after termination of 
employment;

(&) The subsequent crediting of such 
stock;

(c) The making of any election as to 
the time for delivery of such stock 
after termination of employment, pro
vided that such election is made at 
least six months prior to any such de
livery;

(d) The fulfillment of any condition 
to the absolute right to receive such 
stock; or

(e) The acceptance of certificates for 
shares of such stock.

(iii) The term “disinterested person” 
used in §§206.6(1X2) and 206.6(1X5) 
hereof shall mean an administrator of 
a plan who is not at the time he exer
cises discretion in administering the 
plan eligible and has not at any time 
within one year prior thereto been eli
gible for selection as a person to whom 
stock may be allocated or to whom 
stock options or stock appreciation 
rights may be granted pursuant to the 
plan or any other plan of the bank or 
any of its affiliates entitling the par
ticipants therein to acquire stock, 
stock options or stock appreciation 
rights of the bank or any of its affili
ates.

(5) Cash Settlements of Stock Ap
preciation Rights. Any transaction in
volving the exercise and cancellation 
of a stock appreciation right issued 
pursuant to a plan (whether or not the 
transaction also involves the related 
surrender and cancellation of a stock 
option), and the receipt of cash in 
complete or partial settlement of that 
right, shall be exempt from the oper
ation of section 16(b) of the Act, as 
not comprehended within the purpose 
of that section, if all the following 
conditions are met:

(i) Information about the issue, (a) 
The bank that is the issuer of the 
stock appreciation right has been sub
ject to the reporting requirements of 
section 13 of the Act for at least a year 
prior to the transaction and has filed 
all reports and statements required to 
be filed pursuant to that section 
during that year.

(6) The bank that is the issuer of the 
stock appreciation right on a regular 
basis does release for publication quar
terly and annual summary statements 
of revenues and earnings. This condi
tion shall be deemed satisfied if the 
specified financial data appears ( I )  on 
a wire service, (2) in a financial news 
service, (3) in a newspaper of genaral 
circulation, or (4) is otherwise made 
publicly available.

(ii) Limitation of the right and any 
related option. Neither the stock ap
preciation right nor any related stock 
option shall have been exercisable 
during the first six months of their re
spective terms, except that this limita
tion shall not apply in the event death 
or disability of the grantee occurs 
prior to the expiration of the six- 
month period.

(iii) Administration of the plan, (a) 
The plan shall be administered by 
either the board of directors, a ma- 
mority of which are disinterested per
sons and a majority of the directors 
acting on plan matters are disinterest
ed persons, or by a committee of three 
or more persons, all of whom are disin
terested persons;

(&) The board or committee shall 
have sole discretion either ( I )  To de
termine the form in which payment of 
the right will be made (i.e, cash, secu
rities, or any combination thereof), or
(2) To consent to or disapprove the 
election of the participant to receive 
cash in full or partial settlement of 
the right. Such consent or disapproval 
may be given at any time after the 
election to which it relates.

(c) Any election by the participant 
to receive cash in full or partial settle
ment of the stock appreciation right, 
as well as any exercise by him of this 
stock appreciation right for such cash, 
shall be made during the period begin
ning on the third business day follow
ing the date of release of the financial 
data specified in § 206.6(l)(5)(i)(b) 
hereof and ending on the twelfth busi
ness day following such date. This sub- 
paragraph, (5)(iii)(c), however, shall 
not apply to any exercise by the par
ticipant of a stock appreciation right 
for cash where the date of exercise:

(1) is automatic or fixed in advance 
raider the plan;

(2) Is at least six months beyond the 
date of the stock appreciation right; 
and

(3) Is outside the control of the par
ticipant.

(iv) Compliance with other condi
tions of § 206.6(1). The plan under
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which the stock appreciation rights 
and any related options are granted 
shall meet the conditions, specified 
above in §206.6(1) (1), (2), (3), and (4).

(v) Limit of the exemption. Nothing 
in this § 206.6(1X5) provides an exemp
tion from section 16(b) for the acquisi
tion of stock upon the exercise of a 
stock appreciation right or a stock 
option.

It is further proposed that 
§ 206.6(e)(3) be amended to read as fol
lows:

(3) Notwithstanding the foregoing, a 
statement need not be filed pursuant 
to' section 16(a) of the Act:

(i) By any person with respect to the 
acquisition, expiration, surrender to 
the bank, or cancellation of any non- 
transferable stock option or stock ap
preciation right granted by the bank 
of the securities to which the option 
or right relates pursuant to a plan 
which meets the conditions specified 
in § 206.6(1) (1), (2), (3), (4) and (5) (a),
(b), (c), (d) and (e) of this chapter, or,

(ii) By any bank with respect to any 
put, call, option or other right or obli
gation to buy or sell securities of 
which it is the issuer. As used in this 
subparagraph (3), the term “plan” 
shall have the meaning assigned to it 
in subparagraph (4) of § 206.6(1).

Beneficial Ownership D isclosure 
Requirements

One relatively recent Commission 
amendment is to “ relevant regulations 
and rules” , yet the Board has not pro
posed adoption of a similar rule at this 
time. Generally, section 13(d) of the 
Act requires that any person (or group 
of persons) who, as a result of an ac
quisition, becomes the beneficial 
owner of more than 5 percent of cer
tain classes of equity securities of cer
tain issuers must file a report with re- 

.spect to such acquisition. The Com
mission has amended its rules under 
section 13(d) to provide definitions of 
the terms “beneficial owner” , “ acquisi
tion” , and “group”, for purposes of 
section 13(d) that have not previously 
been defined in the Commission’s 
rules thereunder (42 FR 1234 (1977)). 
The Commission also amended its 
rules to permit certain institutional in
vestors (e.g., broker-dealers and invest
ment companies) and certain employ
ee benefit plans that acquire more 
than 5 percent of a class of securities 
in the ordinary course of business to 
file an abbreviated acquisition notice 
on a quarterly basis in lieu of filing 
beneficial ownership acquisition form 
Schedule 13D. Moreover, the Commis
sion revised its Schedule 13D so as to 
require the disclosure of the citizen
ship of a beneficial owner, the general 
nature of any non-purchase acquisi
tion, and certain pledges of securities 
by a beneficial owner. Additional 
changes to Schedule 13D reduce the 
reporting requirement about the em

ployment histories and any criminal 
convictions of beneficial owners and 
related persons to five years, in place 
of the present ten-year period, limit 
information that a reporting corpora
tion must disclose about its officers to 
information concerning its executive 
officers, and limit information that a 
reporting limited partnership must 
disclose about its partners to informa
tion regarding its limited partners.

The Commission recently postponed 
the effective date of these amend
ments and it is not entirely clear that 
the amendments may not again be re
vised prior to their delayed effective 
date. In view of the uncertainty in
volved, the Board intends temporarily 
to give further consideration whether 
to propose beneficial ownership rules 
similar to those adopted by the Com
mission.

To aid in the consideration of these 
matters by the Board, interested per
sons are invited to submit relevant 
data, comments, views, or arguments 
as to whether any of the particular 
proposed amendments are or are not 
“necessary or appropriate in the 
public interest or for protection of in
vestors” within the meaning of section 
12(i) of the Act. The Board wishes to 
invite particular comments as to 
whether the proposed amendment 
limiting confidential treatment of pre
liminary proxy material is “necessary 
or appropriate in the public interest or 
for protection of investors. “Any re
quests for a hearing on this matter 
should be accompanied by a statement 
summarizing the evidence the person 
requesting the hearing proposes to 
submit or to elicit at the hearing and a 
statement of the reasons why this 
matter should not be resolved without 
a hearing.

Any views or requests for a hearing 
should be submitted in writing to the 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551, to be received not later 
than May 1, 1978. All material submit
ted should include the docket number 
R-0146. All views expressed in written 
comments on the proposal and re
ceived by the date will be considered 
by the Board. Such material will be 
made available for inspection and 
copying upon request, except as pro
vided in the Board’s Rules Regarding 
Availability of Information (12 CFR 
Part 261).

By order of the Board of Governors, 
March 1,1978.

Theodore E. Allison, 
Secretary of the Board.

[FR Doc. 78-6474 Filed 3-10-78: 8:45 ami

[6714-01]
FEDERAL DEPOSIT INSURANCE 

CORPORATION

[12 CFR Part 335]

SECURITIES OF INSURED 
NONMEMBER STATE BANKS

Advance Notice of Proposed 
Rulemaking

AGENCY: Federal Deposit Insurance 
Corporation.
ACTION: Proposed Rule.
SUMMARY: The proposal would 
amend the Federal Deposit Insurance 
Corporation’s ( “FDIC” ) securities dis
closure regulations issued under the 
Securities Exchange Act of 1934 (15 
U.S.C. 781(D) ( “Act” ) in order to bring 
them into substantial similarity with 
those of the Securities and Exchange 
Commission ("SEC” ), Jto correct exist
ing errors and to effect minor revi
sions of a technical nature. Section 
12(i) of the Act requires that the 
FDIC issue substantially similar regu
lations to those of the SEC or publish 
its reasons for not doing so. This pro
posal is intended to comply with Sec
tion 12(i) to update the regulation and 
to make the regulation more under
standable.
DATES: Comments must be received 
on or before April 12,1978.
ADDRESS: Interested persons are in
vited to submit written data, views or 
arguments regarding the proposed reg
ulations to the Office of the Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, D.C. 20429. All written 
comments will be made available for 
public inspection at this address.
FOR FURTHER INFORMATION 
CONTACT: Gerald J. Gervino, Attor
ney, or Louis E. Wright, Financial An
alyst, Federal Deposit Insurance Cor
poration, 550 15th Street, NW., Wash
ington, D.C. 20429 202-389-4422 or 
389-4651.
SUPPLEMENTARY INFORMATION: 
In addition to correcting a number of 
references and typographical errors, 
the FDIC would make the following 
changes:

A. D issemination of Proxy 
Information

On July 5, 1977, the SEC amended 
its Rule 14a-3(d) (17 CFR 240.14a- 
3(d).) 42 FR 35953 (1977). The SEC 
amendment imposes a new time con
straint upon issuer inquiries with re
spect to beneficial owners. The FDIC 
would impose an identical time con
straint. A  simultaneous SEC proposal 
imposes a new duty of inquiry upon is
suers. The FDIC would adopt the SEC

FEDERAL REGISTER, VOL. 43, NO. 49— MONDAY, MARCH 13, 1978



10402 PROPOSED RULES

proposal as well. 12 CFR 335.5(c)(3) 
would be appropriately amended.

B. Confidential Treatment of 
Preliminary Material

The SEC has amended its rules to 
remove (under most circumstances) a 
provision for confidential treatment of 
preliminary proxy material. 41 FR 
53784 (1976). The FDIC would amend 
12 CFR 335.5(f)(5) to accomplish a 
similar result.

C. M isleading Statements

On April 23, 1976, the SEC amended 
Rule 14a-9 by deleting the word “earn
ings” from a list of projections that 
might be misleading. 41 FR 19932. The 
FDIC would amend 12 CFR 335.5(h) in 
the same respect.

D. Shareholder Proposals

The SEC has substantially revised 
its rules with respect to shareholder 
proposals. 41 FR 52994 (1976). The 
new rules allow submission by benefi
cial owners, establish new time, length 
and frequency requirements, and add 
new substantive bases for issuer omis
sion of proposals. The FDIC would 
amend 12 CFR 335.5(k) to substantial
ly conform to the SEC changes.

E. Tender Offers

On July 21, 1977, the SEC substan
tially amended its tender offer regula
tions issued under the Williams Act 
Amendments, Pub. L. 90-439. 42 FR 
38347 (1977). These amendments pro
vide for a new more detailed form to 
be used for tender offers. The FDIC 
would amend 12 CFR 335.5(f) and 
335.47, and adopt a new 12 CFR 335.54 
to conform its regulations to those of 
the SEC.

The SEC has also proposed an 
amendment to its Rule 13d-3 which 
would broaden its definition of “bene
ficial owner.” 42 FR 12342 (1977). 
Since the amendment is currently in 
effect as to tender offers, (42 FR 
38347) the FDIC would amend 12 CFR 
335.4(h)(5) to conform to Rule 13d-3.

Commentators who have submitted 
comments to the SEC in connection 
with comparable SEC proposals need 
not necessarily repeat their comments 
to the FDIC. The FDIC will review 
and consider comments already sub
mitted to the SEC prior to publication 
of this proposal.

F. Accounting Amendments

Recently the SEC has made a 
number of minor accounting amend
ments to Regulation S/X. 40 FR 59339
(1975) , 41 FR 35479, 41 FR 32736
(1976) . The FDIC would amend 12 
CFR 335.7 where appropriate to con
form to the changes.

G. Housekeeping Amendments

The FDIC’s definition of “beneifical 
ownership” (§ 335.2(e)) would be

amended to make it consistent with 
the instructions to Forms F—7 and F- 
8.

12 CFR 335.41 and 335.42 would be 
amended to clarify the types of admin
istrative proceedings which must be 
disclosed and to provide language in 
Form F-2 that is more specifically ap
plicable to banking.

On July 13, 1977, the SEC adopted 
amendments to forms 8-K and 10-Q 
and other forms. 42 FR 4424. The 
FDIC would reflect most of these 
amendments by amending 12 CFR 
335.42, 335.43, 335.44 and 335.51. How
ever, it would not change its time or 
format requirements for filing the cur- 
rent reports*

The FDIC would also amend 12 CFR 
335.71B(2)(i) in order to conform that 
paragraph with the Corporation’s “ In
struction for the Preparation of 
Report of Income and Dividends on 
Form 73.”

H. SEC Rules N ot Adopted

The FDIC has not considered the 
adoption of SEC Exchange Act regula
tions which are not applicable to bank
ing. In addition, certain amendments 
to the regulations adopted under Sec
tion 13(d) of the Act have not yet been 
made effective by the Commission. 42 
FR 1237 (1977). These changes have 
not yet been considered.

An exemptive provision with respect 
to stock appreciation rights has been 
adopted by the SEC. 42 FR 754 (1977). 
The FDIC is unaware of any bank sub
ject to its Exchange Act jurisdiction 
under Section 12(i) of the Act that has 
issued such rights. Thus it feels that it 
would be inappropriate to consider 
such an exemption until the circum
stances suggesting its adoption should 
arise. The FDIC is also proposing revo
cation of its environmental disclosure 
provision in Item 5 of its Form F-2 
and Item 3 of its Form F-3. Since 
banks have not encountered such pro
ceedings previously, the FDIC finds 
the provision superfluous.

It is proposed to amend 12 CFR Part 
335, as follows:

1. Section 335.2(e) would be amend
ed as follows:

§ 335.2 Definitions.

* * * * *

(e) The terms “beneficial owner
ship” , “beneficially owned” , and the 
like, when used with respect to the re
porting of ownership of the bank’s 
equity securities in any statement or 
report required by this part, shall in
clude, in addition to direct and indi
rect beneficial ownership by the re
porting person, ownership of such se
curities (1) by the spouse (except 
where legally separated) and minor 
children of such reporting person, and
(2) by any other relative of the report

ing person who has the same home as 
such person.

* * * * *
2. Section 335.4 would be amended 

by revising paragraphs (a)(2), (a)(3),
(h)(5) and (m )(l) as set forth below:

§ 335.4 Registration statements and re
ports.

( a ) * * *
(2) Registration of securities o f suc

cessor bank. Where in connection with 
a succession by merger, consolidation, 
exchange of securities or acquisition of 
assets, equity securities of a bank, not 
previously registered pursuant to sec
tion 12 of the Act, are issued to the 
holders of any class of equity securi
ties of another issuer which is regis
tered pursuant to section 12(g) of the 
Act, the class of securities so issued 
shall be deemed to be registered pur
suant to section 12(g) of the Act unless 
upon consummation of the succession 
such class is exempt from such regis
tration or all securities of such class 
are held of record by less than 300 per
sons.

(3) Where in connection with a suc
cession by merger, consolidation, ex
change of securities or acquisition of 
assets, equity securities of a bank, 
which are not registered pursuant to 
section 12 of the Act, are issued to the 
holders of any class of equity securi
ties of another issuer which is re
quired to file a registration statement 
pursuant to section 12(g) of the Act 
but has not yet done so, the duty to 
file such statement shall be deemed to 
have been assumed by the bank whose 
class of securities is so issued and such 
bank shall file a registration state
ment pursuant to section 12(g) of the 
Act with respect to such class within 
the period of time the predecessor 
issuer would have been required to file 
such a statement, or within such ex
tended period of time as the Corpora
tion may authorize upon application 
pursuant to § 335.4(r), unless upon 
consummation of the succession such 
class is exempt from such registration 
or all securities of the class are held of 
record by less than 300 persons.

* * * * *

(h) * * *
(5)(i) For the purposes o t§  335.4(h) 

or § 335.5(2) a beneficial owner of a se
curity includes any person who, direct
ly or indirectly, through any contract, 
arrangement, understanding, relation
ship, or otherwise has or shares:

(A ) Voting power which includes the 
power to vote, or to direct the voting 
of, such security; and/or

(B) Investment power which in
cludes the power to dispose, or to 
direct the disposition, of such security.

(ii) Any person who, directly or indi
rectly, creates or uses a trust, proxy,
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power of attorney, pooling arrange
ment or any other contract, arrange
ment, or device with the purpose or 
effect of divesting such person of 
beneficial ownership of a security or 
preventing the vesting of such benefi
cial ownership as part of a plan or 
scheme to evade the requirements of 
section -13(d) or section 14(d) of the 
Act shall be deemed for purposes of 
such sections to be the beneficial 
owner of such security.

(iii) All securities of the same class 
beneficially owned by a person, re
gardless of the form which such bene
ficial ownership takes, shall be aggre
gated in calculating the number of 
shares beneficially owned by such 
person.

(iv) Notwithstanding the provisions 
of other paragraphs of this 
§ 335.4(h)(5):

(A ) A person shall be deemed to be 
the beneficial owner of a security, sub
ject to the provisions of subdivision (ii) 
of this § 335.4(h)(5), if that person has 
the right to acquire beneficial owner
ship of such security, as defined in 
subdivision (i) at any time within sixty 
days including but not limited to any 
right to acquire: (1) Through the exer
cise of any option, warrant or right;
(2) through the conversion of a securi
ty or (3) pursuant to the power to 
revoke a trust, discretionary account, 
or similar arrangement. Any securities 
not outstanding which are subject to 
such options, warrants, rights or con
version privileges shall be deemed to 
be outstanding for the purpose of com
puting the percentage of outstanding 
securities of the class owned by such 
person, but shall not be deemed to be 
outstanding for the purposes of com
puting the percentage of the class by 
any other person.

(B) A member of a national securi
ties exchange shall not be deemed to 
be a beneficial owner of securities held 
directly or indirectly by it on behalf of 
another person solely because such 
member is the record holder of such 
securities and, pursuant to the rules of 
such exchange, may direct the vote of 
such securities, without instruction, on 
other than contested matters or mat
ters that may affect substantially the 
rights or privileges of the holders of 
the securities to be voted, but is other
wise precluded by the rules of such ex
change from voting without instruc
tion.

(C) A person who in the ordinary 
course of business is a pledgee of secu
rities pursuant to a bona fide pledge 
agreement shall not be deemed to be 
the beneficial owner of such pledged 
securities merely because there has 
been a default under such an agree
ment, except during such time as the 
event of default shall remain uncured 
for more than thirty days or at any 
time before a default is cured if the 
power acquired by the pledgee pursu

ant to the default enables him to 
change or influence control of the 
bank.

(v) Any person may expressly de
clare in any statement filed that the 
filing of such statement shall not be 
construed as an admission that such 
person is, for the purposes of sections 
13(d) or 14(d), the beneficial owner of 
any securities covered by the state
ment.

* * * * *

(m) Incorporation by reference. (1) 
Information contained in any part of a 
registration statement or report, other 
than exhibits, may be incorporated by 
reference in answer or partial answer 
to any item of the same statement or 
report. Information contained in an 
exhibit may be so incorporated to the 
extent permitted in paragraph (q) of 
this section.

* * * * *

3. In § 335.5, paragraph (c)(1), Note 6 
would be amended by deleting the 
term “ Item 1 (c)(1)” and inserting in 
its place the term “ Item 1 (e)” .

4. In § 335.5, paragraph (c)(1), Note 9 
would be amended by deleting the 
term “ § 335.4(c)” from its first sen
tence and inserting in its place the 
term “§ 335.4(e)” ,

5. Section 335.5 would be amended 
by revising paragraphs (c)(3) and
(f)(5), as follows:

§ 335.5 Proxy statements and other solici
tations under section 14 of the act.

* * * * *

(c) * * *
(3) I f  the bank knows that securities 

of any class entitled to vote at a meet
ing with respect to which the bank in
tends to solicit proxies, consents or au
thorizations are held of record by a 
broker, dealer, bank or voting trustee, 
or their nominees, the bank shall in
quire of such record holder at least 10 
days prior to the record date for the 
meeting of security holders (or at such 
later time as the rules of a national se
curities exchange on which the class 
of securities in question is listed may 
permit for good cause shown), and 
shall inquire of any such person who 
becomes a record holder after such ini
tial inquiry but on or before the 
record date for the meeting of security 
holders, whether other persons are 
the beneficial owners of such securi
ties and, if so, the number of copies of 
the proxy and other soliciting material 
and, in the case of an annual meeting 
at which directors are to be elected, 
the number of copies of the annual 
report to security holders, necessary 
to supply such material to such benefi
cial owners. The bank shall supply 
such record holder in a timely manner 
with additional copies in such quanti

ties, assembled in such form and at 
such a place, as the record holder may 
reasonably request in order to address 
and send one copy of each to each 
beneficial owner of securities so held 
and shall, upon the request of .such 
record holder, pay its reasonable ex
penses for completing the mailing of 
such material to security holders to 
whom the material is sent.

Instructions. 1. If the bank’s list of securi
ty holders indicates that some of its securi
ties are registered in the name of a clearing 
agency registered pursuant to section 17A of 
the Act, a bank shall make appropriate in
quiry of the agency and thereafter of the 
participants in such agency who may hold 
on behalf of a beneficial owner, and shall 
comply with the above paragraph with re
spect to any such participant.

2. The requirement for sending an annual 
report to security holders of record having 
the same address will be satisfied by sending 
at least one report to a holder of record at 
that address provided that those holders of 
record to whom a report is not sent agree 
thereto in writing. This procedure is not 
available where other banks, broker-dealers, 
and other persons hold securities in nomi
nee accounts or “street names” on behalf of 
beneficial owners, and such persons are not 
relieved of any obligation to obtain or send 
such annual report to the beneficial owners.

3. The attention of banks is called to the 
fact that broker-dealers have an obligation 
pursuant to § 240.14b-1 of the rules and reg
ulations of the Securities and Exchange 
Commission and applicable self-regulatory 
requirements to obtain and forward annual 
reports and proxy soliciting materials in a 
timely manner to benificial owners for 
whom such broker-dealers hold securities.

* * * * *
( f ) * * •

(5) All copies of material filed pursu
ant to paragraphs (f)(1 ) and (2) of this 
section shall be clearly marked “Pre
liminary Copies” and shall be for the 
information of the Corporation only 
and shall not be considered available 
for public inspection before definitive 
material has been filed with the Cor
poration, except that such material 
may be disclosed to any department or 
agency of the U.S. Government and to 
the Congress. The Corporation may 
make such inquiries or investigation 
with respect to the material as may be 
necessary for an adequate review 
thereof. All material filed pursuant to 
paragraphs (f ) (1), (2), or (3) of this 
section shall be accompanied by a 
statement of the date upon which de
finitive copies thereof are intended to 
be, or have been, sent or given to secu
rity holders. All material filed pursu
ant to paragraph (f)(4 ) of this section 
shall be accompanied by a statement 
of the date upon which copies thereof 
have been or are intended to be re
leased to the individuals who will 
make the actual solicitation. *

6. In § 335.5, paragraph (h) would be 
amended by deleting the work “ earn
ings” in the second sentence.
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7. In § 335.5, paragraph (k) would be 
amended as follows:

•  *  *  *  *

(k) Proposals of security holders. (1) 
I f  any security holder of the bank no
tifies the management of the bank of 
his intention to present a proposal for 
action at a forthcoming meeting of the 
bank’s security holders, the manage
ment shall set forth the proposal in its 
proxy statement or information state
ment. I f  management issues a proxy 
statement, it shall identify the propos
al in its form of proxy and provide 
means by which security holders can 
make the specification required by 
§ 335.5(d)(2). I f  management issues an 
information statement pursuant to 
paragraph (a) of this section, it shall 
identify the proposal and indicate the 
disposition proposed to be made of the 
proposal by the management at the 
meeting. Management, however, need 
not include a proposal in its informa
tion statement if such proposal is sub
mitted less than 60 days in advance of 
a day corresponding to the date of 
mailing a proxy statement or informa
tion statement in connection with the 
last annual meeting of security hold
ers. Notwithstanding the foregoing, 
the management shall not be required 
to include the proposal in its proxy 
statement or form of proxy unless the 
security holder (hereinafter, the “pro
ponent” ) has complied with the re
quirements of this paragraph and 
paragraphs (k)(2) and (3) of this sec
tion:

(i) Eligibility. At the time he sub
mits the proposal, the proponent shall 
be a record or beneficial owner of a se
curity entitled to be voted at the meet
ing on his proposal, and he shall con
tinue to own such security through 
the date on which the meeting is held. 
I f  the management requests documen- 
tay support for a proponent’s claim 
that he is a beneficial owner of a 
voting security of the bank, the propo
nent shall furnish appropriate docu
mentation within 10 business days 
after receiving the request. In the 
event the management includes the 
proponent’s proposal in its proxy solic
iting materials for the meeting and 
the proponent fails to comply with the 
requirement that he continuously be a 
voting security holder through the 
meeting date, the management shall 
not be required to include any propos
als submitted by the proponent in its 
proxy soliciting materials for any 
meeting held in the following two cal
endar years.

(ii) Notice. The proponent shall 
notify the management in writing of 
his intention to appear personally at 
the meeting to present his proposal 
for action. The proponent shall fur
nish the requisite notice at the time 
he submits the proposal, except that if 
he was unaware of the notice require

ment at that time he shall comply 
with it within 10 business days after 
being informed of it by the manage
ment. I f  the proponent, after furnish
ing in good faith the notice required 
by this provision, subsequently deter
mines that he will be unable to appear 
personally at the meeting, he shall ar
range to have another security holder 
of the bank present his proposal on 
his behalf at the meeting, in the event 
the proponent or his proxy fails, with
out good cause, to present the propos
al for action at the meeting, the man
agement shall not be required to in
clude any proposals submitted by the 
proponent in its proxy soliciting mate
rials for any meeting, held in the fol
lowing two calendar years.

(iii) Timeliness. The proponent shall 
submit his proposal sufficiently far in 
advance of the meeting so that it is re
ceived by the management within the 
following time periods:

(A ) Annual meetings. A  proposal to 
be presented at an annual meeting 
shall be received by the management 
at the bank’s principal executive of
fices not less than 90 days in advance 
of a date corresponding to the date of 
the management’s proxy statement re
leased to security holders in connec
tion with the previous year’s annual 
meeting of security holders, except 
that if no annual meeting was held in 
the previous year or the date of the 
annual meeting has been changed by 
more than 30 calendar days from the 
date of the previous year’s annual 
meeting a proposal shall be received 
by the management a reasonable time 
before the solicitation is made.

(B) Other meetings. A  proposal to be 
presented at any meeting other than 
an annual meeting shall be received a 
reasonable time before the solicitation 
is made.

Note.—In order to curtail controversy as 
to the date on which a proposal was re
ceived by the management, it is suggested 
that proponents submit their proposals by 
Certified Mail-Return Receipt Requested.

(iv) Number and length o f proposals. 
The proponent may submit a maxi
mum of t\yo proposals of not more 
than 300 words each for inclusion in 
the management’s proxy materials for 
a meeting of security holders. I f  the 
proponent fails to comply with either 
of these requirements, or if he fails to 
comply with the 200-word limit on 
supporting statements mentioned in 
paragraph (k)(2) of this section, he 
shall be provided the opportunity by 
the management to reduce, within 10 
business days, the items submitted by 
him to the limits required by this 
paragraph (k).

(2) I f  the management opposes any 
proposal received from a proponent, it 
shall also, at the request of the propo
nent, include in its proxy statement a 
statement of the proponent of not 
more than 200 words in support of the

proposal, which statement shall not 
include the name and address of the 
proponent. The statement and request 
of the proponent shall be furnished to 
the management at the time that the 
proposal is furnished, and neither the 
management nor the bank shall be re
sponsible for such statement. The 
proxy statement shall also include 
either the name and address of the 
proponent or a statement that such in
formation will be furnished by the 
bank or by the Corporation to any 
person, orally or in writing as request
ed, promptly upon the receipt of any 
oral or written request therefor. I f  the 
name and address of the proponent 
are omitted from the proxy statement, 
they shall be furnished to the Corpo
ration at the time of filing the man
agement’s preliminary proxy material 
pursuant to paragraph (f )  of this sec
tion.

(3) The management may omit a 
proposal and any statement in support 
thereof from its proxy statement and 
form of proxy under any of the follow
ing circumstances:

(i) I f  the proposal is, under applica
ble law, not a proper subject for action 
by security holders;

Note.—A proposal that may be improper 
under applicable law when framed as a man
date or directive may be proper when 
framed as a recommendation or request.

(ii) I f  the proposal would, if imple
mented, require the bank to violate 
any State law or Federal law of the 
United States, or any law of any for
eign jurisdiction, to which the bank is 
subject.

(iii) I f  the proposal or the support
ing statement is contrary to any of the 
Corporation’s proxy rules and regula
tions, including paragraph (h) of this 
section which prohibits false or mis
leading statements in proxy soliciting 
materials;

(iv) I f  the proposal relates to the en
forcement of a personal claim or the 
redress of a personal grievance against 
the bank, its management, or any 
other person;

(v) I f  the proposal deals with a 
matter that is not significantly related 
to the bank’s business;

(iv) I f  the proposal deals with a 
matter that is beyond the bank’s 
power to effectuate;

(vii) I f  the proposal deals with a 
matter relating to the conduct of the 
ordinary business operations of the 
bank;

(viii) I f  the proposal relates to an 
election to office;

(ix) I f  the proposal is counter to a 
proposal to be submitted by the man
agement at the meeting;

(x ) I f  the proposal has been ren
dered moot;

(xi) I f  the proposal is substantially 
duplicative of a proposal previously 
submited to the management by an
other proponent, which proposal will
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be included in the management’s 
proxy materials for the meeting;

(xii) I f  substantially the same pro
posal has previously been submitted to 
security holders in the management’s 
proxy statement and form of proxy re
lating to any annual or special meet
ing of security holders held within the 
preceding 5 calendar years, it may be 
omitted from the management’s proxy 
materials relating to any meeting of 
security holders held within 3 calen
dar years after the latest such previ
ous submission:

Provided, That—(A ) I f  the proposal 
was submitted at only one meeting 
during such preceding period, it re
ceived less than 3 percent of the total 
number of votes cast in regard there
to; or

(B) I f  the proposal was submitted at 
only two meetings during such preced
ing period, it received at the time of its 
second submission less than 6 percent 
of the total number of votes cast in 
regard thereto; or

(C) I f  the proposal was submitted at 
three or more meetings during such 
preceding period, it received at the 
time of its latest submission less than 
10 percent of the total number of 
votes cast in regard thereto; and

(xiii) I f  the proposal relates to spe
cific amounts of cash or stock divi
dends.

(4) Whenever the management as
serts, for any reason, that a proposal 
and any statement in support thereof 
received from a proponent may prop
erly be omitted from its proxy state
ment and form of proxy, it shall file 
with the Corporation, not later than 
50 days, prior to the date the prelimi
nary copies of the proxy statement 
and form of proxy are filed pursuant 
to paragraph ( f )  of this section, or 
such shorter period prior to such date 
as the Corporation or its staff may 
permit, three copies of the following 
items: (i) The proposal; (ii) any state
ment in support thereof as received 
from the proponent; (iii) a statement 
of the reasons why the management 
deems such omission to be proper in 
the particular case; and (iv) where 
such reasons are based on matters of 
law, a supporting opinion of counsel. 
The management shall at the same 
time, if it has not already done so, 
notify the proponent of its intention 
to omit the proposal from its proxy 
statement and form of proxy and shall 
forward to him a copy of the state
ment of reasons why the management 
deems the omission of the proposal to 
be proper and a copy of the support
ing opinion of counsel.

8. In § 335.5, paragraphM ) would be 
amended as follows:

• • * * *

(Z) Tender offers. 1. No person, di
rectly or indirectly, by use of the mails

or any means or instrumentality of in
terstate commerce or of any facility of 
a national securities exchange or oth
erwise, shall make a tender offer for, 
or a request or invitation for tenders 
of, any Class of any equity security of 
a bank which is registered pursuant to 
section 12 of the Act, if after consum
mation thereof, such person would, di
rectly or indirectly, be the beneficial 
owner of more than 5 percent of such 
class, unless, at the time copies of the 
offer or request or invitation are first 
published or sent or given to security 
holders, such person has filed with the 
Corporation a statement containing 
the information and exhibits required 
by the Form F-13.

Note.—See § 335.4(h)(5) for the applicable 
definition of “beneficial ownership’’.

* * ♦ * *

(3) * * *
(iv) The information required by 

items 1(c); 2(b), 2(e), 2(f), and 2(g); 3; 
4; 5; 6; 7; 8; 9; and 10 of Form F-13 
(§ 335.54) or a fair and adequate sum
mary thereof.

Instructions. 1. Negative responses to any 
such item or subitem of Form F-13 need not 
be included in the information published or 
sent or given to security holders.

2. If the information required by Item 9 is 
summarized, appropriate instructions 
should be included stating how more com
plete financial information can be obtained.

(4) Any additional material soliciting 
or requesting such tender offer subse
quent to the initial solicitation or re
quest shall contain the names of the 
persons making such solicitation or re
quest and the information required by 
Items 1(c); 2(b), 2(e), 2(f), and 2(g); 3; 
4; 5; 6; 7; 8; 9; and 10 of Form F-13 
(§ 335.54), or a fair and adequate sum
mary thereof. Provided, however, That 
such material may omit any of such 
information previously furnished to 
the persons solicited or requested for 
tender offers. Copies of such addition
al material soliciting or requesting 
such tender offers shall be filed with 
the Corporation not later than the 
time copies of such material are first 
published or sent or given to security 
holders.

*  *  *  •  •

9. In § 335.7 paragraph (d)(3) would 
be amended by deleting the word 
"Certification” and substituting the 
word "Examination.”

10. In § 335.7, paragraph (d)(3)(ii)(B) 
would be amended by deleting the 
word “certificate” and substituting the 
word "report.”

11. In § 335.7, paragraph (d)(3)(ii)(C) 
would be amended to read as follows:

§ 335.7 Form and content o f financial 
statements.

( d ) * • •

(3 )*  * *
(ii) * * *
(C) Opinions to be expressed. The in

dependent public accountant's report 
. shall state clearly: (1) The opinion of 
the accountant in respect of the finan
cial statements covered by the report 
and the accounting principles and 
practices reflected therein; and (2) the 
opinion of the accountant as to the 
consistency of the application of the 
accounting principles, or as to any 
changes in such principles which have 
a material effect on the financial 
statements.

* • * * *
12. In §335.7, paragraph (d)(3)(iv) 

would be amended by: (1) deleting the 
word “certification” and substituting 
the word "examination” , and (2) by 
deleting the word “certificate” in four 
places and substituting the word "ex
amination” in those four places.

13. In §335.7, paragraph (e)(14)(vi) 
would be amended by deleting the 
term "(e)(12)(iii)”  and inserting the 
term "(e)(14)(iii).”

14. In § 335.7, paragraph (e) would be 
amended as follows:

(e) * * *
(15)* • •
(iv) Income tax expense. (A ) Disclo

sure shall be made in the income 
statement or a note thereto, of the 
components of income tax expense, in
cluding: ( i )  Taxes currently payable;
(2) the net tax effects, as applicable, 
or (f ) timing differences (indicate sep
arately the amount of the estimated 
tax effect of each of the various types 
of timing differences, such as depreci
ation, warranty costs, etc., where the 
amount of such tax effect exceeds five 
percent of the amount computed by 
multiplying the income before tax by 
the applicable statutory Federal 
income tax rate and the aggregate 
amount of timing differences is less 
than five percent of such computed 
amount, disclosure of each of the sepa
rate types of timing differences may 
be omitted) and (it) operating losses; 
and (3) the net deferred investment 
tax credit. Amounts applicable to U.S. 
Federal income taxes, to foreign 
income taxes and to other income 
taxes shall be stated separately for 
each major component. Amounts ap
plicable to foreign and other income 
taxes each of which are less than five 
percent of the total of the major com
ponent need not be separately dis
closed.

(B ) I f  it is expected that the cash 
outlay for income taxes with respect 
to any of the succeeding three years 
will substantially exceed income tax 
expense for such year, that fact 
should be disclosed together with the 
approximate amount of the excess, 
the year (or<■ years) of occurrence and 
the reasons therefor.

(C) Provide a reconciliation between 
the amount of reported total income
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tax expense (benefit) and the amount 
computed by multiplying the income 
(loss) before tax by the applicable 
statutory Federal income tax rate, 
showing the estimated dollar amount 
of each of the underlying causes for 
the difference. I f  no individual recon
ciling item amounts to more than five 
percent of the amount computed by 
multiplying the income before tax by 
the applicable statutory Federal 
income tax rate, and the total differ
ence to be reconciled is less than five 
percent of Such computed amount no 
reconciliation need be provided unless 
it would be significant in appraising 
the trend of earnings. Reconciling 
items that are individually less than 
five percent of the computed amount 
may be aggregated in the reconcili
ation. The reconciliation may be pre
sented in percentages rather than in 
dollar amounts.

* * * * *

(vi) Leased assets and lease commit
ments. Any contractual arrangement 
which has the economic characteris
tics of a lease shall be considered a 
lease for purposes of this paragraph 
(e)(15)(vi). For purposes of this para
graph (e)(15Xvi) a financing lease is 
defined as a lease which during the 
noncancelable lease period, either (A ) 
covers 75 percent or more of the eco
nomic life of the property or (B ) has 
terms which assure the lessor a full re
covery of the fair market value (which 
would normally be represented by his 
investment) of the property at the in
ception of the lease plus a reasonable 
return on the use of the assets invest
ed subject only to limited risk in the 
realization of the residual interest in 
the property and the credit risks gen
erally associated with secured loans. 
The disclosures set forth under para
graph (e)(15)(vi)(i) and (2) below are 
only required if gross rental expense 
in the most recent fiscal year exceeds 
one percent of consolidated revenues.

(1) Total rental expense (reduced by 
rentals from subleases, with disclosure 
of such amounts) entering into the de
termination of results of operations 
for each period for which an income 
statement is required shall be dis
closed. Rental payments under short
term leases for a month or less which 
are not expected to be renewed need 
not be included. Contingent rentals, 
such as those based upon usage or 
sales, shall be reported separately 
from the basic or minimum rentals. 
Rentals on noncapitalized financing 
leases shall be shown separately for 
both categories of rentals reported.

(2) The minimum rental commit
ments under all noncancelable leases 
shall be disclosed, as of the date of the 
latest balance sheet required, in the 
aggregate (with disclosure of the 
amounts applicable to noncapitalized 
financing leases) for ( i ) each of the

five succeeding fiscal years; Hi) each 
of the next three five year periods; 
and (iff) the remainder as a single 
amount. The amounts so determined 
should be reduced by rentals to be re
ceived from existing noncancelable 
subleases (with disclosure of the 
amounts of such rentals). For pur
poses of this paragraph (e)(15)(vi), a 
noncancelable lease is defined as one 
that has an initial or remaining term 
of more than one year and is noncan
celable, or is cancelable only upon the 
occurrence of some remote contingen
cy or upon the payment of a substan
tial penalty.

(3) Additional disclosures shall be 
made to report in general terms: ( i ) 
The basis for calculating rental pay
ments if dependent upon factors other 
than the lapse of time; (if) existence 
and terms of renewal or purchase op
tions, escalation clauses, etc.; (fff) the 
nature and amount of related guaran
tees made or obligations assumed; Hv) 
restrictions on paying dividends, incur
ring additional debt, further leasing, 
etc.; and (.v) any other information 
necessary to assess the effect of lease 
commitments upon the financial posi
tion, results of operations, and 
changes in financial position of the 
lessee.

(4) For all noncapitalized financing 
leases there shall be disclosed: (f) The 
present values of the minimum lease 
commitments in the aggregate and by 
major categories of properties, such as 
real estate, and equipment. Present 
values shall be computed by discount
ing net lease payments (after subtract
ing, if practicable, estimated or actual 
amounts, if any, applicable to taxes, 
insurance, maintenance, and other op
erating expenses) at the interest rate 
implicit in the terms of each lease at 
the time of entering into the lease. 
Such disclosure shall be made as of 
the date of any balance sheet re
quired. I f  the present value of the 
minimum lease commitments is less 
than five percent of the sum of long
term debt, stockholders’ equity and 
the present value of the minimum 
lease commitments, and if the impact 
on net income required to be disclosed 
under Hv) below is less than three per
cent of the average net income for the 
most recent three years, this disclo
sure is not required.

Hi) Either the weighted average in
terest rate (based on present value) 
and range of rates or specific interest 
rates for all lease commitments includ
ed in the amount disclosed under para
graph (e)(15)(vi)(4)(i) of this section.

HU) The present value of rentals to 
be received from existing noncancela
ble subleases of property included 
under paragraph (e)(15)(vi)(4)(t) of 
this section based on the interest rate 
implicit in the terms of the subleases 
at the times of entering into the sub
leases.

Hv) The impact upon net income for 
each period for which ..an income state
ment is required if all noncapitalized 
financing leases were capitalized, re
lated assets were amortized on a 
straightline basis and interest cost was 
accrued on the basis of the outstand
ing lease liability. The amounts of am
ortization and interest cost included in 
the computation shall be separately 
identified. I f  the impact on net income 
is less than three percent of the aver
age net income for the most recent 
three years, that fact may be stated in 
lieu of this disclosure. In calculating 
average net income, loss years should 
be excluded. I f  losses were incurred in 
each of the most recent three years, 
the average loss shall be used for pur
poses of this test.

* * * * *

(viii) Disagreements on accounting 
and financial disclosure matters. If, 
.(A) within the twenty-four months 
prior to the date of the most recent fi
nancial statements, a Form F-3 has 
been filed reporting a change of ac
countants, (B) included in the Form 
F-3 there was a reported disagreement 
on any matter of accounting principles 
or practices or financial statement dis
closure, (C) during the fiscal year in 
which the change of accountants took 
place or during the subsequent fiscal 
year there have been any transactions 
or events similar to those which in
volved the reported disagreement, and
(D ) such transactions or events were 
material and were accounted for or 
disclosed in a manner different from 
that which the former accountants ap
parently would have concluded was re
quired, state the existence and nature 
of the disagreement and also state the 
effect on the financial statements if 
the method had been followed which 
the former accountants apparently 
would have concluded was required. 
These disclosures need not be made if 
the method asserted by the former ac
countants ceases to be generally ac
cepted because of authoritative stan
dards or interpretations subsequently 
issued.

* * * * *

15. In § 335.41, the General Instruc
tions would be amended by revising 
the first sentence of the second para
graph to read as follows:

Section 335.41(s) requires that six 
copies of each registration statement 
(including financial statements) and 
two copies of each exhibit and each 
other document filed as a part thereof, 
shall be filed with the Corporation.

16. In § 335.41, Item 1(b)(2) would be 
amended by deleting the present para
graph (b)(2) and substituting the fol
lowing:
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Forms

§335.41 Form for registration of securi
ties of a bank pursuant to section 12(b) 
or section 12(g) of the Securities Ex
change Act of 1934 (Form F -l).

Item 1. * * *
(b ) * • •
(2) If a material portion of the bank’s de

posits has been obtained from a single 
person or a few persons (including Federal, 
State and local governments and agencies 
thereunder), the loss of any of one or more 
of which would have a materially adverse 
effect on the business of the bank, or if a 
material portion of the bank’s loans is con
centrated within a single industry or group 
of related industries, a description of such 
customers, their other relationships, if any, 
to the bank, and material facts regarding 
their importance to the business of the 
bank;

• * * ’ * *
17. In §335.41, Item 10 would be 

amended by deleting the present In
struction 1 and substituting the fol
lowing:

Item 10.* * *
Instructions. 1. Notwithstanding Instruc

tion 2 to this Item, administrative or judici
al proceedings arising under Section 8 of the 
Federal Deposit Insurance Act shall be 
deemed material and shall be described.

* * * * *

18. In § 335.42, Item 1(b)(2) would be 
amended by deleting the present para
graph (b)(2) and substituting the fol
lowing:

Form F-2

§335.42 Form for annual report of bank 
(Form F-2).

Item 1. * * *
(b) * • •
(2) If a material portion of the bank’s de

posits has been obtained from a single 
person or a few persons (including Federal, 
State and local governments and agencies 
thereunder), the loss of any of one or more 
of which would have a materially adverse 
effect on the business of the bank, or if a 
material portion of the bank’s loans is con
centrated within a single industry or group 
of related industries, a description of such 
customers, their other relationships, if any, 
to the bank, and material facts regarding 
their importance to the business of the 
bank;

* * * * *

19. In § 335.42, Item 2, Instruction 6 
would be revised as follows:

Item 2. * * *
Instructions. * * *
6. For any previously reported material 

charge or credit to income of an unusual or 
infrequent nature in which an amount of 
cost was estimated to be incurred in the 
fiscal year being reported on or the prior 
fiscal year, summarize such transaction and 
state the amounts of such estimated cost 
and the amounts of the actual cost incurred 
in such periods, the reasons for differences 
in estimated or actual amounts, if any, and

provide a detailed reconciliation showing all 
charges and credits to any reserve provided.

* * * * *
20. In §335.42, Item 5 would be 

amended by deleting the present In
struction 1 and substituting the fol
lowing:

Item 5. * * *
Instructions. 1. notwithstanding Instruc

tion 2 to this item, administrative or judicial 
proceedings arising under Section 8 of the 
Federal Deposit Insurance Act shall be 
deemed material and shall be described.

* * * * *

21. In § 335.42, item 5 would be 
amended by deleting Instruction 4 and 
substituting the following:

Item 5. * * *
Instructions. * * *
4. Notwithstanding the foregoing, if a re

ceiver, fiscal agent or similar officer has 
been appointed for the bank or its parent, 
in a proceeding under the Bankruptcy Act 
or in any other proceeding under State or 
Federal law in which a court or governmen
tal agency has assumed jurisdiction over 
substantially all of the assets or business of 
the bank or its parent, or if such jurisdic
tion has been assumed by leaving the exist
ing directors and officers in possession but 
subject to the supervision and orders of a 
court or governmental body, identify the 
proceeding, the court or governmental body, 
the date jurisdiction was assumed, the iden
tity of the receiver, fiscal agent or similar 
officer and the date of his appointment.

• * * * •
22. In §335.43, Item 1 would be 

amended as follows:

§ 335.43 Form for current report of a 
bank (Form F-3).

ITEM 1. CHARGES IN  CONTROL OF BANK

(a) If, to the knowledge of management, a 
change in control of the bank has occurred, 
state the name of the person(s) who ac
quired such control; the amount and the 
source of the consideration used by such 
person(s); the basis of the control; the date 
and a description of the transaction(s) 
which resulted in the change in control; the 
percentage of voting securities of the regis
trant now beneficially owned directly or in
directly by the person(s) who acquired con
trol; and the identity of the person(s) from 
whom control was assumed. IT the source of 
all or any part of the consideration used is a 
loan made in the ordinary course of busi
ness by a bank as defined in section 3(a)(6) 
of the Act, the identity of such bank shall 
be omitted provided a request for confiden
tiality has been made pursuant to section 
13(d)(1)(B) of the Act by the person(s) who 
acquired control. In lieu thereof, the materi
al shall indicate that disclosure of the iden
tity of the bank has been so omitted and 
filed separately with the Corporation.

Instructions. 1. State the terms of any 
loans or pledges obtained by the new con
trol group for the purpose of acquiring con
trol, and the names of the lenders or pled
gees, unless confidential treatment has been 
requested pursuant to section 13(d)(1)(B) of

the Act in which case the identity of the 
lending bank shall be omitted.

2. Any arrangements or understandings 
among members of both the former and 
new control groups and their associates with 
respect to the election of directors or other 
matters shall be described.

(b) Describe any contractual arrange
ments, including any pledge of securities of 
the bank, or any of its parents, known to 
management, the operation of the terms of 
which may at a subsequent date result in a 
change in control of the bank.

Instruction. Paragraph (b) does not re
quire a description of ordinary default pro
visions contained in the charter, trust in
dentures or other governing instruments re
lating to securities of the bank.

(c) If the source of all or any part of the 
funds used to acquire control of the bank is 
a loan made by a bank as defined in section 
3(a)(6) of the Act, indicate whether there 
exists any agreement, arrangement, or un
derstanding pursuant to which the regis
trant bank maintains or would maintain a 
correspondent deposit account at such lend
ing bank.

• • » • • •
23. In §335.43, Item 3 would be 

amended by deleting the present In
struction 1 and substituting the fol
lowing:

Item 3 . * * *
Instructions. 1. Notwithstanding Instruc

tion 2 to this Item, administrative or judici
al proceedings arising under Section 8 of the 
Federal Deposit Insurance Act shall be 
deemed material and shall be described.

• * • * •
24. In §335.43, Item 3 would be 

amended by deleting Instruction 5 and 
substituting the following:

Item 3 . * * *
Instructions. * * *
5. Notwithstanding the foregoing, if a re

ceiver, fiscal agent or similar officer has 
been appointed for the bank or its parent, 
in a proceeding under the Bankruptcy Act 
or in any other proceeding under State or 
Federal law in which a court or governmen
tal agency has assumed jurisdiction over 
substantially all of the assets or business of 
the bank or its parent, or if such jurisdic
tion has been assumed by leaving the exist
ing directors and officers in possession but 
subject to the supervision and orders of a 
court or governmental body, identify the 
proceeding, the court or governmental body, 
the date jurisdiction was assumed, the iden
tity of the receiver, fiscal agent or similar 
officer and the date of his appointment.

» ' » » . * »
25. In § 335.43, Items 9 and 10 would 

be deleted and Items 11, 12, 13 and 14 
would be renumbered Items 9, 10, 11, 
and 12.

26. In § 335.44, paragraph J would be 
amended as follows:

§ 335.44 Form for Quarterly Report of 
Bank (Form F-4) to be filed pursuant 
to § 335.4(0.

* * * * *

J. Other Financial Information. The bank 
may furnish any additional information re-
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lated to the periods being reported on 
which, in the opinion of management, is of 
significance to investors, such as the season
ality of the bank’s business, major uncer
tainties currently facing the bank, signifi
cant accounting changes under consider
ation and the dollar amount of standby let
ters of credit. In addition, the bank shall in
dicate whether any Form F-3 was required 
to be filed during the most recently com
pleted fiscal quarter reporting a change in 
independent accountants.

* • • • •
27. Section 335.47 would be amended 

as follows:

§335.47 Form  fo r  statement to be filed  
pursuant to § 335.4(h)(2) o f  P a rt  335 
(F o rm  F - l l ) .

* • • • •

ITEM 7. MATERIAL TO BE FILED AS EXHIBITS

Copies of Nall written agreements, con
tracts, arrangements, understandings, plans 
or proposals relating to (1) the borrowing of 
funds to finance the acquisition as disclosed 
in Item 3, (2) the acquisition of issuer con
trol, liquidation, sale of assets, merger, or 
change in business or corporate structure or 
any other matter as disclosed in Item 4, and 
(3) the transfer or voting of the securities, 
finders fee, joint ventures, options, puts, 
calls, guaranty of loans, guranty against loss 
or of profits, or the giving or withholding of 
proxies as disclosed in Item 6 shall be filed 
as exhibits.

SIGNATURE

• * * * *
28. In §335.51, Item 5(e) would be 

amended as follows:

§335.51 F o rm  fo r  proxy statement; state
ment where m anagem ent does not so
licit proxies (F o rm  F -5 ).

*  *  *  *  •

Item 5. • • •
(e) If, to the knowledge of the persons on 

whose behalf the solicitation is made, a 
change in control of the bank has occurred 
since the beginning of its last fiscal year, 
state the name of the person(s) who ac
quired such control, the amount and the 
source of the consideration used by such 
person or persons; the basis of the control, 
the date and a description of the 
transaction(s) which resulted in the change 
of control and the percentage of voting se
curities of the bank now beneficially owned 
directly or indirectly by the person(s) who 
acquired control; and the identity of the 
person(s) from whom control was assumed. 
If the source of all or any part of the con
sideration used is a loan made in the ordi
nary course of business by a bank as defined 
in section 3(a)(6) of the Act, the identity of 
such bank shall be omitted provided a re
quest for confidentiality has been made pur
suant to section 13(d)(1)(B) of the Act by 
the person(s) who acquired control. In lieu 
thereof, the material shall indicate that the 
identity of the bank has been so omitted 
and filed separately with the Corporation.

Instructions. 1. State the terms of any 
loans or pledges obtained by the new con
trol group for the purpose of acquiring con

trol, and the names of the lenders or pled
gees, unless confidential treatment has been 
requested pursuant to section 13(d)(1)(B) of 
the Act in which case the identity of the 
lending bank shall be omitted.

2. Any arrangements or understandings 
among members of both the former and 
new control groups and their associates with 
respect to election of directors or other mat
ters should be described.

• * * • •
29. A  new § 335*54 would be added to 

read as follows:

§335.54 Form  F-13 , Tender o ffe r  state
ment pursuant to section 1 4 (d X l) o f  
the Securities E xchange Act o f  1934.

(Amendment No.----- )

(Name of Subject Bank)

(Bidder)

(Title of Class of Securities)

(CUSIP Number of Class of Securities)

(Name, address and telephone number of
person authorized to receive notices and
communications on behalf of bidder)
Instruction. Two copies of this statement, 

including all exhibits, and four additional 
copies of this statement, including only the 
exhibits described in Item 11(a) of this 
statement, should be filed with the Corpora
tion.

General Instructions. A. The item num
bers and captions of the items shall be in
cluded but thé text of the items is to be 
omitted. The answers to the items shall be 
prepared so as to indicate clearly the cover
age of the items without referring to the 
text of the items. Answer every item. If an 
item is inapplicable or the answer is in the 
negative, so state.

B. Information contained in exhibits to 
the statement may be incorporated by refer
ence in answer or partial answer to any item 
or sub-item of the statement unless it would 
render such answer incomplete, unclear or 
confusing. Matter incorporated by reference 
shall be clearly identified in the reference 
by page, paragraph, caption or otherwise. 
An express statement that the specified 
matter is incorporated by reference shall be 
made at the particular place in the state
ment where the information is required.

C. If the statement is filed by a partner
ship, limited partnership, syndicate or other 
group, the information called for by Items 
2-7, inclusive, shall be given with respect to:
(i) Each partner of such partnership; (ii) 
each partner who is denominated as a gen
eral partner or who functions as a general 
partner of such limited partnership; (ill) 
each member of such syndicate or group; 
and (iv) each person controlling such part
ner or member. If the statement is filed by a 
corporation, or if a person referred to in (i),
(ii) , (iii) or (iv) of this Instruction is a corpo
ration, the information called for by the

above mentioned items shall be given with 
respect to: (a) each executive officer and di
rector of such corporation; (b ) each person 
controlling such corporation; and (c) each 
executive officer and director of any corpo
ration ultimately in control of such corpora
tion. Executive officer shall mean president, 
secretary, treasurer and any vice president 
in charge of a principal business function 
(such as sales, administration or finance) 
and any other person who performs similar 
policy making functions for the corporation. 
A response to an item in the statement is re
quired with respect to the bidder and to all 
other persons referred to in this instruction 
unless such item specifies to the contrary.

D. Upon termination of the tender offer, 
the bidder shall promptly file a final 
amendment to this Form F-13 disclosing all 
material changes in the items of this Form 
F-13 and stating that the tender offer has 
terminated, the date of such termination 
and the results of such tender offer.

E. If the bidder, before filing this state
ment, has filed a Form F - l l  (§335.47) with 
respect to the acquisition of securities of the 
same class referred to in Item 1(a) of this 
statement, the bidder shall amend such 
Form F - l l  (§335.47) and may do so by 
means of this statement and amendments 
thereto, including the final amendment re
quired to be filed by Instruction D: Pro
vided, That the bidder indicated on the 
cover sheet of this statement that it is 
amending its Form F - l l  (§ 335.47) by means 
of this statement.

F. The final amendment required to be 
filed by Instruction D shall be deemed to 
satisfy the reporting requirements of sec
tion 13(d) of the Act with respect to all se
curities acquired by the bidder pursuant to 
the tender offer as reported in such final 
amendment.

G. For purposes of this statement, the fol
lowing definitions shall apply:

(i) The term “bidder” means any person 
on whose behalf a tender offer is made; and

(ii) The term “subject bank” means any 
bank whose securities are sought by a 
bidder pursuant to a tender offer.

ITEM 1. SECURITY AND SUBJECT BANK

(a) State the name of the subject bank 
and the address of its principal office;

(b) State the exact title and the number 
of shares outstanding of the class of equity 
securities being sought (which may be based 
upon information contained in the most re
cently available filing with the Corporation 
by the subject bank unless the bidder has 
reason to believe such information is not 
current), the exact amount of such securi
ties being sought and the consideration 
being offered therefor; and

(c) Identify the principal market in which 
such securities are traded and state the high 
and low sales prices for such securities in 
such principal market (or, in the absence 
thereof, the range of high and low bid quo
tations) for each quarterly period during 
the past two years.

ITEM 2. IDENTITY AND BACKGROUND

If the person filing this statement or any 
person enumerated in Instruction C of this 
statement is a corporation, partnership, 
limited partnership, syndicate or other 
group of persons, state its name, the state 
or other place of its organization, its princi
pal business, the address of its principal 
office and the information required by (e) 
and ( f ) of this Item. If the person filing this 
statement or any person enumerated in In-
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struction C is a natural person, provide the 
information specified in (a ) through (g) of 
this Item with respect to such person(s).

(a) Name;
(b) Residence or business address;
(c) Present principal occupation or em

ployment and the name, principal business 
and address of any corporation or other or
ganization in which such employment or oc
cupation is conducted;

(d) Material occupations, positions, offices 
or employments during the last 5 years, 
giving the starting and ending dates of each 
and the name, principal business and ad
dress of any business corporation or other 
organization in which such occupation, posi
tion, office or employment was carried on;

Instruction. If a person has held various 
positions with the same organization, or if a 
person holds comparable positions with 
multiple related organizations, each and 
every position need not be specifically dis
closed.

(e) Whether or not, during the last 5 
years, such person has been convicted in a 
criminal proceeding (excluding traffic viola
tions or similar misdemeanors) and, if so, 
give the dates, nature of conviction, name 
and location of court, and penalty imposed 
or other disposition of the case;

Instruction. While a negative answer to 
this sub-item is required in this schedule, it 
need not be furnished to security holders.

(f ) Whether or not, during the last 5 
years, such person was a party to a civil pro
ceeding of a judicial or administrative body 
of competent jurisdiction and as a result of 
such proceeding, was or is subject to a judg
ment, decree or final order enjoining future 
violations of, or prohibiting activities sub
ject to, federal or state securities laws or 
finding any violation of such laws; and, if so, 
identify and describe such proceeding and 
summarize the terms of such judgment, 
decree or final order; and

Instruction. While a negative answer to 
this sub-item is required in this schedule, it 
need not be furnished to security holders.

(g) Citizenship(s).

ITEM 3. PAST CONTRACTS, TRANSACTIONS OR 
NEGOTIATIONS W ITH THE SUBJECT BANK

(a) Briefly state the nature and approxi
mate amount (in dollars) of any transaction, 
other than those described in Item 3(b) of 
this schedule, which has occurred since the 
commencement of the subject bank’s third 
full fiscal year preceding the date of this 
schedule, between the person filing this 
schedule (including those persons enumer
ated in Instruction C of this schedule) and:

(1) The subject bank or any of its affili
ates which are corporations: Provided, how
ever, That no disclosure need be made with 
respect to any transaction if the aggregate 
amount involved in such transaction was 
less than one percent of the subject bank’s 
consolidated revenues (which may be based 
upon information contained in the most re
cently available filing with the Corporation 
by the subject bank, unless the bidder has 
reason to believe otherwise): (i) for the 
fiscal year in which such transaction oc
curred, or (ii) for the portion of the current 
fiscal year which has occurred, if. the trans
action occurred in such year; and

(2) The executive of fleers, directors, or af
filiates of the subject bank which are not 
corporations, if the aggregate amount in
volved in such transaction or in a series of 
similar transactions, including all periodic 
installments in the case of any lease or 
other agreement providing for periodic pay
ments or installments, exceeds $40,000.
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(b) Describe any contacts, negotiations or 
transactions which have occurred since the 
commencement of the subject bank’s third 
full fiscal yeai preceding the date of this 
schedule between the bidder or its subsidiar
ies (including those persons enumerated in 
Instruction C of this schedule) and the sub
ject bank or its affiliates concerning: A  
merger, consolidation or acquisition; a 
tender offer or other acquisition of securi
ties; an election of directors; or a sale or 
other transfer of a material amount of 
assets.

ITEM 4. SOURCE AND AMOUNT OF FUNDS OR 
OTHER CONSIDERATION

(a ) State the source and the total amount 
of funds or other consideration for the pur
chase of the maximum number of securities 
for which the tender offer is being made.

(b ) If all or any part of such funds or 
other consideration are or are expected to 
be, directly or indirectly, borrowed for the 
purpose of the tender offer:

(1) Provide a summary of each loan agree
ment or arrangement containing the identi
ty of the parties, the term, the collateral, 
the stated and effective interest rates, and 
other material terms or conditions relative 
to such loan agreement; and

(2) Briefly describe any plans or arrange
ments to finance or repay such borrowings, 
or if no such plans or arrangements have 
been made, make a statement to that effect.

(c) If the source of all or any part of the 
funds to be used in the tender offer is a loan 
made in the ordinary course of business by a 
bank as defined in section 3(a)(6) of the Act, 
the name of such bank shall not be made 
available to the public if the person filing 
the statement so requests in writing and 
files such request, naming such bank, with 
the Corporation.

(d) If the source of all or any part of the 
funds to be used in the tender offer is a loan 
made by a bank as defined in section 3(a)(6) 
of the Act, indicate whether there exists 
any agreement, arrangement, or under
standing pursuant to which the subject 
bank maintains or would maintain a corre
spondent deposit account at such lending 
bank.

ITEM 5. PURPOSE OF THE TENDER OFFER AND 
PLANS OR PROPOSALS OF THE BIDDER

State the purpose or purposes of the 
tender offer for the subject bank’s securi
ties. Describe any plans or proposals which 
relate to or would result in:

(a ) An extraordinary corporate transac
tion, such as a merger, reorganization or liq
uidation, involving the subject bank or any 
of its subsidiaries;

(b ) A  sale or transfer of a material amount 
of assets of the subject bank or any of its 
subsidiaries;

(c) Any change in the present board of di
rectors or management of the subject bank 
including, but not limited to, any plans or 
proposals to change the number or the term 
of directors or to fill any existing vacancies 
on the board;

(d) Any material change in the present 
capitalization or dividend policy of the sub
ject bank;

(e) Any other material change in the sub
ject bank’s corporate structure or business;

( f ) Causing a class of securities of the sub
ject bank to be delisted from a national se
curities exchange or to cease to be autho
rized to be quoted in an inter-dealer quota
tion system of a registered national securi
ties association; or

(g) A  class of equity securities of the sub
ject bank becoming eligible for termination 
of registration pursuant to section 12(g)(4) 
of the Act.

ITEM 6. INTEREST IN  SECURITIES OF THE 
SUBJECT BANK

(a) State the aggregate number and per
centage of the class represented by such 
shares (which may be based on the number 
of shares outstanding as contained in the 
most recently available filing with the Cor
poration by thé subject bank unless the 
bidder has reason to believe such informa
tion is not current), beneficially owned 
(identifying those shares for which there is 
a right to acquire) by each person named in 
Item 2 of this schedule and by each asso
ciate and majority-owned subsidiary of such 
person giving the name and address of any 
such associate or subsidiary.

(b) Describe any transaction in the class 
of securities reported on that was effected 
during the past 60 days by the persons 
named in response to paragraph (a) of this 
item or by any executive officer, director or 
subsidiary of such person.

Instructions. 1. The description of a trans
action required by Item 6(b) shall include, 
but not necessarily be limited to: (1) The 
identity of the person covered by Item 6(b) 
who effected the transaction; (2) the date of 
the transaction; (3) the amount of securities 
involved; (4) the price per share; and (5) 
where and how the transaction was effect
ed.

2. If the information required by Item 
6(b) of this schedule is available to the 
bidder at the time this statement is initially 
filed with the Corporation pursuant to 
§335.5(1X6), such information should be in
cluded in such .initial filing. However, if 
such information is not available to the 
bidder at the time of such initial filing, it 
should be filed with the Corporation 
promptly but in no event later than two 
business days after the date of such filing, 
and if material, should be disclosed to secu
rity holders of the subject bank in a manner 
similar to that in which the tender offer 
was first published, sent or given to such se
curity holders. The procedure specified by 
this instruction is provided for the purpose 
of maintaining the confidentiality of the 
tender offer in order to avoid possible 
misuse of inside information.

ITEM 7. CONTRACTS, ARRANGEMENTS, UNDER
STANDINGS, OR RELATIONSHIPS W ITH RESPECT
TO THE SUBJECT BANK’S SECURITIES

Describe any contract, arrangement, un
derstanding or relationship (whether or not 
legally enforceable) between the bidder (in
cluding those persons enumerated in In
struction C to this Form F-13) and any 
person with respect to any securities of the 
subject bank, (including, but not limited to, 
any contract, arrangement, understanding 
or relationship concerning the transfer or 
the voting of any of such securities, joint 
ventures, loan or option arrangements, puts 
or calls, guaranty of loans, guaranty against 
loss, or the giving or withholding of proxies) 
naming the persons with whom such con
tracts, arrangements, understandings or re
lationships have been entered into and 
giving the material provisions thereof. In
clude such information for any of such secu
rities that are pledged or otherwise subject 
to a contingency, the occurrence of which 
would give another person the power to 
direct the voting or disposition of such secu
rities, except that, disclosure of standard de-
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fault and similar provisions contained in 
loan agreements need not be included.

ITEM 8. PERSONS RETAINED, EMPLOYED OR TO BE 
COMPENSATED

Identify all persons and classes of persons 
employed, retained or to be compensated by 
the bidder, or by any person on the bidder’s 
behalf, to make solicitations or recommen
dations in connection with the tender offer 
and describe briefly the terms of such em
ployment, retainer or arrangement for com
pensation.

ITEM 9. FINANCIAL STATEMENTS OF CERTAIN 
BIDDERS

Where the bidder is other than a natural 
person and the bidder’s financial condition 
is material to a decision by a security holder 
of the subject company whether to sell, 
tender or hold securities being sought in the 
tender offer, furnish current, adequate fi
nancial information concerning the bidder; 
Provided, That if the bidder is controlled by 
another entity which is not a natural person 
and has been formed for the purpose of 
making the tender offer, furnish current, 
adequate financial information concerning 
such parent.

Instructions. 1. The facts and circum
stances concerning the tender offer, particu
larly the terms of the tender offer, may in
fluence a determination as to whether dis
closure of financial information is material. 
However, once the materiality requirement 
is applicable, the adequacy of the financial 
information will depend primarily on the 
nature of the bidder.

In order to provide guidance in making 
this determination, the following types of fi
nancial information will be deemed ade
quate for purposes of this item for the type 
of bidder specified: (a) Financial statements 
prepared in compliance with SEC Form 10 
as amended (17 CFR 349.210) for a domestic 
bidder which is otherwise eligible to use 
such form; and (b) financial statements pre
pared in compliance with SEC Form 20 (17 
CFR 249.200) for a foreign bidder which is 
otherwise eligible to use such form.

2. If the bidder is subject to the periodic 
reporting requirements of sections 13(a) or 
15(d) of the Act, financial statements con
tained in any document filed with the Cor
poration under the Act may be incorporated 
by reference in this Form F-13 solely for 
the purposes of this Form F-13: Provided, 
That such financial statements substantial
ly meet the requirements of this item; an 
express statement is made that such finan
cial statements are incorporated by refer
ence; the matter incorporated by reference 
is clearly identified by page, paragraph, cap
tion or otherwise; and an indication is made 
where such information may be inspected 
and copies obtained. Financial statements 
which are required by be presented in com
parative form for two or more fiscal years or 
periods shall not be incorporated by refer
ence unless the material incorporated by 
reference includes the entire period for 
which the comparative data is required to 
be given.

3. If the bidder is not subject to the peri
odic reporting requirements of the Act, the 
financial statements required by this item 
need not be audited if such financial state
ments are not available or obtainable with
out unreasonable cost or expense and a 
statement is made to that effect disclosing 
the reasons therefor.

ITEM 10. ADDITIONAL INFORMATION

If material to a decision by a security 
holder whether to sell, tender or hold secu
rities being sought in the tender offer, fur
nish information as to the following:

(a) Any present or proposed material con
tracts, arrangements, understandings or re
lationships between the bidder or any of the 
persons listed in General Instruction C or 
any of its subsidiaries and the subject bank 
or any of its executive officers, directors, 
controlling persons or subsidiaries (other 
than any contract, arrangement or under
standing required to be disclosed pursuant 
to Items 3 or 7 of this schedule);

(b ) To the extent known by the bidder 
after reasonable investigation, the applica
ble regulatory requirements which must be 
complied with or approvals which must be 
obtained in connection with the tender 
offer;

(c) The applicability of anti-trust laws;
(d) The applicability of the margin re

quirements of section 7 of the Act and the 
regulations promulgated thereunder;

(e) Any material pending legal proceed
ings relating to the tender offer including 
the name and location of the court or 
agency in which the proceedings are pend
ing, the date instituted, the principal parties 
thereto and a brief summary of the proceed
ings; and

Instruction. In connection with this sub- 
item, a copy of any document relating to a 
major development (such as pleadings, an 
answer, complaint, temporary restraining 
order, injunction, opinion, judgment or 
order) in a material pending legal proceed
ing should be promptly furnished to the 
Corporation on a supplemental basis.

(f ) Such additional material information, 
if any, as may be necessary to make the re
quired statements, in light of the circum
stances under which they are made, not ma
terially misleading.

ITEM 11. MATERIAL TO BE FILED AS EXHIBITS

Furnish a copy of: (a) Tender offer mate
rial which is published, sent or given to se
curity holders by or on behalf of the bidder 
in connection with the tender offer;

(b ) Any loan agreement referred to in 
Item 4 of this schedule;

Instruction. The identity of any bank 
which is a party to a loan agreement need 
not be disclosed if the person filing the 
statement has requested that the identity of 
such bank not be made available to the 
public pursuant to Item 4 of this Form F-13.

(c) Any document setting forth the terms 
of any contracts, arrangements, understand
ings or relationships referred to in Item 7 or 
10(a) of this Form F-13;

(d) Any written opinion prepared by legal 
counsel at the bidder’s request and commu
nicated to the bidder pertaining to the tax 
consequences of the tender offer;

(e) In an exchange offer where securities 
of the bidder have been or are to be regis
tered under the Securities Act of 1933, the 
prospectus containing the information re
quired to be included therein by SEC Rule 
434b (17 CFR 230.434b) of that Act; and

(f) If any oral solicitation of security hold
ers is to be made by or on behalf of the 
bidder, any written instruction, form or 
other material which is furnished to the 
persons making the actual oral solicitation 
for their use, directly or indirectly, in con
nection with the tender offer.

Signature. After due inquiry and to the 
best of my knowledge and belief, I certify 
that the information set forth in this state
ment is true, complete and correct.

Date-

signature)

( Name and Title)
The original statement shall be signed by 

each person on whose behalf the statement 
is filed or his authorized representative. If 
the statement is signed on behalf of a 
person by his authorized representative 
(other than an executive officer or general 
partner of the bidder), evidence of the rep
resentative’s authority to sign on behalf of 
such person shall be filed with the state
ment. The name and any title of each 
person who signs the statement shall be 
typed or printed beneath his signature.

30. In §335.71, paragraph B(2)(i) 
would be amended by deleting the pre
sent paragraph B2(i) and substituting 
the following:

§ 335.71. Form  fo r  financial statements 
(F o rm  F -9 A , B , C, D and E ).

B. * * *
2. * * *
(1) Provision for possible loan losses. (1) 

Banks which provide for loan losses on a re
serve basis shall include an estimated 
amount for loan losses. Such amount shall 
be determined by management in light of 
past loan loss experience and evaluation of 
potential loss in the current loan portfolio. 
Ail hanks on a loan loss reserve basis must 
report against this item an amount suffi
cient to bring the balance of the allowance 
for possible loan losses to an adequate level 
to absorb anticipated losses that manage
ment might reasonably expect, based upon 
its appraisal of the condition of the current 
loan portfolio.

(2) Banks which do not provide for loan 
losses on a reserve basis shall include the 
amount, of actual net chargeoffs (losses less 
recoveries) for the current year.4

(3) Furnish in a note to financial state
ments an explanation of the basis for deter
mining the loan loss provision.

* * * * *

By order of the Board of Directors, 
January 13,1978.

F e d e r a l  D e p o s it  I n s u r a n c e  
C o r p o r a t io n ,

A l a n  R .  M i l l e d ,
Executive Secretary.

[FR Doc. 78-6475 Filed 3-10-78; 8:45 am]

[4910-13]
DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[14CFR Part 39]
[Docket No. 17686]

AIRWORTHINESS DIRECTIVES

Israel Aircraft Industries Model 1121 
Series Airplanes

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
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ACTION: Notice of proposed rulemak
ing.
SUMMARY: This notice proposes to 
adopt an airworthiness directive (AD) 
that would require protection and/or 
relocation of the flexible fuel lines in 
the near proximity of the Ni-Cad bat
teries on Israel Aircraft Industries 
(IA I) Model 1121 Series airplanes. The 
proposed AD is needed to minimize 
the possibility of damaging the flexi
ble fuel lines in the event of a Ni-Cad 
battery thermal runaway which would 
result in a fire.
DATES: Comments must be received 
on or before May 1,1978.
ADDRESSES: Send comments on the 
proposal in duplicate to: Federal Avi
ation Administration, Office of the 
Chief Counsel, Attn.: Rules Docket 
(AGC-24), Docket No. 17686, 800 Inde
pendence Avenue SW., Washington, 
D.C. 20591. The applicable Service 
Bulletin may be obtained from: Com
modore Aviation, Inc., 505 Park 
Avenue, New York, N.Y. 10022; or 
Commodore Aviation, Inc., 2025 South 
Nicklas, Suite 115, Oklahoma City, 
Okla. 73128. A copy of the Service bul
letin is contained in the Rules Docket, 
Room 916, 800 Independence Avenue 
SW., Washington, D.C. 20591.
FOR FURTHER INFORMATION 
CONTACT:

Paul A. Cormaci, Aircraft Certifica
tion Staff, AEU-100, Europe, Africa, 
and Middle East Region, Federal 
Aviation Administration, c/o Ameri
can Embassy, Brussels, Belgium, 
telephone 513.38.30.

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to par
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments as they may 
desire. Communications should identi
fy the regulatory docket number and 
be submitted in duplicate to the ad
dress specified above. All communica
tions received on or before the closing 
date for comments, will be considered 
by the Administrator before taking 
action upon the proposed rule. The 
proposals contained in this notice may 
be changed in the light of comments 
received. All comments will be avail
able, both before and after the closing 
date for comments, in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
FAA-public contact, concerned with 
the substance of the proposed AD, will 
be filed in the Rules Docket.

The FAA has determined that the 
unprotected flexible fuel lines in the 
near proximity of the Ni-Cad batteries 
on the IA I models 1121, 1121A, and 
1121B airplanes present a potentially 
hazardous condition, especially for 
those configurations where the Ni-Cad 
battery overtemperature warning or 
combination warning and indicator

system rely on a single sensor per bat
tery. In  those warning systems, proper 
operation of the temperature sensor is 
determined on a periodic basis by a 
maintenance test procedure. Battery 
temperature warning and indicator 
systems relying on separate and re
dundant sensors for each function per 
battery provide a higher capability of 
detecting a battery overtemperature 
condition than a single system. In ad
dition, the battery temperature indica
tor system may be functionally 
checked during preflight.

The FAA is not aware of any adverse 
performance of Ni-Cad battery tem
perature warning system combined 
with an undetected battery thermal 
runaway on the LAI Model 1121 Series 
airplanes to date. A  24-month review 
of service difficulty reports of all 
makes and models of airplanes reveals 
a significant number of battery tem
perature sensors (on-off switches) fail
ures which were detected either in ser
vice or during periodic maintenance 
checks.

In spite of the relatively good service 
record, the FAA has determined that 
in the event of an undetected tempera
ture sensor failure combined with a 
possible Ni-Cad battery thermal 
runaway, failure of a flexible fuel line, 
due to extremely high temperature ra
diated from the failed battery left 
across the charging source could result 
in a fire. Since this condition is likely 
to exist on other airplanes of the same 
type design the proposed AD would re
quire protection and/or relocation of 
the flexible fuel lines from the Ni-Cad 
batteries on those IA I Model 1121 
Series airplanes equipped with a bat
tery temperature warning or combina
tion warning and indicator system 
which rely on only a single sensor per 
battery.

The principal authors of this docu
ment are Paul A. Cormaci, Europe, 
Africa, and Middle East Region, F. 
Kelley, Flight Standards Service, and 
Peter Lynch, Office of the Chief 
Counsel.

Accordingly, the Federal Aviation 
Administration proposes to amend 
§ 39.13 of Part 39 of the Federal Avi
ation Regulations (14 CFR 39.13) by 
adding the following new Airworthi
ness Directive:
I srael A ircraft I n d u str ie s  (IAI). Applies to 

Models 1121, 1121A, and 1121B air
planes, Serial Nos. through 150 except 
107 and equipped with Ni-Cad battery 
overtemperature warning or combina
tion overtemperature warning and indi
cator systems which rely on a common 
single sensor per battery.

Compliance required within the next 150 
hours time in service after the effective date 
of this AD, unless already accomplished.

To reduce the possibility of damage to the 
flexible fuel lines and potential fire in the 
event of an uncontrolled Ni-Cad battery 
thermal runaway, modify the flexible fuel 
line installation and after modification per

form inspections and leak tests in accor
dance with Commodore Jet Service Bulletin 
No. CJ-16, dated May 31, 1977, or equiv
alent, approved by the Chief, Aircraft Certi
fication Staff, FAA, Europe, Africa, and 
Middle East Region, c/o American Embassy, 
APO N Y  09667.
(Secs. 313(a), 601, 603, Federal Aviation Act 
of 1958, as amended (49 U.S.C. 1354(a), 1421, 
1423); sec. 6(c), Department of Transporta
tion Act (49 U.S.C. 1655(c)); 14 CFR 11.85.)

N ote .—The Federal Aviation Administra
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an economic impact state
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107.

Issued in Washington, D.C., on 
March 2,1978.

J. A. F e r r a r e s e , 
Acting Director, 

Flight Standards Service.
IFR Doc. 78-6449 Filed 3-10-78; 8:45 am]

[4830-01]
DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

[26 CFR Part 1]
[LR-54-781

INCOME TAX

Information Reporting Requirements 
for Bearer Certificates of Deposit

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Notice of proposed rulemak
ing.
SUMMARY: This document contains 
proposed regulations relating to infor
mation reporting requirements. The 
regulations would enable the Internal 
Revenue Service to obtain information 
returns with respect to interest paid 
on certificates of deposit issued in 
bearer form. The regulations would 
apply to all persons carrying on the 
banking business and making interest 
payments on certificates of deposit 
issued in bearer form in denomina
tions of less than $100,000.
DATES: Written comments and re
quests for a public hearing must be de
livered or mailed by April 27, 1978. 
The amendments are proposed to be 
effective for payments of interest on 
bearer certificates of deposit made 
after March 13,1978.

For certificates of deposit issued 
prior to this effective date, the identi
ty of the person to whom the certifi
cate was originally issued need not be 
supplied by the bank, if this informa
tion is unknown at the time the infor
mation return is made.
ADDRESS: Send comments and re
quests for a public hearing to: Com-
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missioner of Internal Revenue, Atten
tion: CC:LR:T (LR-54-78), Washing
ton, D.C. 20224.
FOR FURTHER INFORMATION 
CONTACT:

Leonard T. Marcinko of the Legisla
tion and Regulations Division, Office 
of the Chief Counsel, Internal Rev
enue Service, 1111 Constitution 
Avenue NW., Washington, D.C. 
20224 (Attention: CC:LR:T) (202- 
566-3297).

SUPPLEMENTARY- INFORMATION: 

Background

This document contains a proposed 
amendment to the Income Tax Regu
lations (26 CFR Part 1) under section 
6049 of the Internal Revenue Code of 
1954. The amendment is proposed in 
order to require information reports 
for interest paid with respect to certi
ficates of deposit in bearer form, and 
is to be issued under the authority 
contained in sections 6049 and 7805 of 
the Internal Revenue Code of 1954 (76 
Stat. 1056, 26 U.S.C. 6049; 68A Stat. 
917, 26 U.S.C. 7805).

E xplanation of Provisions

Section 6049 of the Code imposes an 
information reporting requirement on 
any person making payments of inter
est aggregating $10 or more to another 
person during any calendar year. In 
addition, section 6049 gives the Secre
tary of the Treasury or his delegate 
authority to require information re
turns on payments of interest aggre
gating less than $10 to any person 
during the calendar year.

Section 1.6049-2(a)(2)(ii) of the regu
lations currently excepts from the 
definition of interest for purposes of 
section 6049 interest paid on certifi
cates of deposit issued either in bearer 
form or in an amount of $100,000 or 
more. Paragraph 2 of the proposed 
regulations would amend this defini
tion of interest so as to except from 
the definition only interest paid on 
certificates of deposit issued in an 
amount of $100,000 or more.

Paragraph 1 of the proposed regula
tions would amend § 1.6049-l(a)(l) in 
order to impose a reporting require
ment on persons carrying on the bank
ing business who make payments of in
terest on certificates of deposit issued 
in bearer form. This reporting require
ment would apply whether or not the 
amount of interest paid to any person 
during a calendar year aggregates $10 
or more. For purposes of this report
ing requirement for bearer certificates 
of deposit, § 1.6049-2(a)(2) of the pro
posed regulations provides that the 
term “ interest” has the same meaning 
as in § 1.61-7 of the regulations. This is 
the case regardless of whether the “ in
terest” is taxable to the payee in the 
year the information return is made.

The information return that would 
be required by this proposed amend

ment to the regulations must include, 
among other items, the identity of the 
person to whom the certificate of de
posit was originally issued, as well as 
the identity of any person to whom in
terest is paid. However, paragraph 4 of 
the proposed regulations makes it 
clear that the statement to the payee 
of the interest reported shall not dis
close the identity of the person to 
whom the certificate was originally 
issued (if a different person than the 
payee). Of course, in connection with 
the reporting of a payment of interest 
to a subsequent owner, no statement is 
required to be made to the person to 
whom a bearer certificate was original
ly issued.

Comments and Requests for a Public 
Hearing

Before adopting these regulations, 
consideration will be given to any writ
ten comments that are submitted 
(preferably six copies) to the Commis
sioner of Internal Revenue. All com
ments will be available for public in
spection and copying. A public hearing 
will be held upon written request to 
the Commissioner by any person who 
has submitted written comments. I f  a 
public hearing is held, notice of the 
time and place will be published in the 
Federal Register.

Drafting Information

The principal author of these pro
posed regulations was Leonard T. Mar
cinko of the Legislation and Regula
tions Division of the Office of Chief 
Counsel, Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
the Treasury Department participated 
in developing the regulation, both on 
matters of substance and style.

PROPOSED AMENDMENTS TO THE 
REGULATIONS

The proposed amendments to 26 
CFR Part 1 are as follows:

Paragraph 1. Paragraph (a)(1) of 
§ 1.6049-1 is amended by inserting im
mediately after subdivision (v) the fol
lowing new subdivision:

§ 1.6049-1 Returns of information as to 
interest paid in calendar years after 
1962 and original issue discount inclu
dible in gross income for calendar 
years after 1970.

(a) Requirement of reporting—(1) In  
general. * * *

(vi) Every person carrying on the 
banking business who makes payments 
of interest to another person (whether 
or not aggregating $10 or more during 
a calendar year) with respect to certi
ficates of deposit issued in bearer form 
(other than such certificates issued in 
an amount of $100,000 or more) shall 
make an information return on Forms 
1096 and 1099-CD for such calendar

year. The information return required 
by this subdivision for the calendar 
year shall show the following:

(а ) The aggregate amount of inter
est paid with respect to the certificate 
of deposit;

(б) The name, address, and taxpayer 
identification number of the person to 
whom the interest is paid;

(c) The name, address, and taxpayer 
identification number of the person to 
whom the certificate was originally 
issued;

(d) The amount of interest with re
spect to the certificate attributable to 
each calendar year falling within the 
term of such certificate; and

(e) Such other information as is re
quired by the form.

* * * * *

P ar. 2. Paragraph (a)(2) of § 1.6049-2 
is amended to read as follows:

§ 1.6049-2 Interest and original issue dis
count subject to reporting.

(a) Interest in general. * * *
(2) Interest on deposits (except de

posits evidenced by negotiable time 
certificates of deposit issued in an 
amount of $100,000 or more) paid (or 
credited) by persons carrying on the 
banking business. In the case of a cer
tificate of deposit issued in bearer 
form, the term “ interest” , as used in 
the preceding sentence and in para
graph (aXlXvi) of § 1.6049-1, has the 
same meaning as in § 1.61-7 (regardless 
of whether taxable to the payee in the 
year the information return is made).

* * * * *
P ar. 3. Paragraph (c)(2) of § 1.6049-2 

is amended to read as follows:

§ 1.6049-2 Interest and original issue dis
count subject to reporting.

* * * * *

(c) Original issue discount—( 1) In  
general. * * *

(2) Coordination with interest re
porting. In the case of an obligation 
issued after may 27, 1969 (other than 
an obligation issued pursuant to a 
written commitment which was bind
ing on May 27, 1969, and at all times 
thereafter), original issue discount 
which is not subject to the reporting 
requirements of paragraph (a )(l)(ii) of 
§ 1.6049-1 is interest within the mean
ing of paragraph (a) of this section. 
Original issue discount which is sub
ject to the reporting requirements of 
paragraph (a )(l)(ii) of § 1.6049-1 is not 
interest within the meaning of para
graph (a) of this section.

* * * * *

§ 1.6049-3 [Amended]
P ar . 4. Paragraph (a) of § 1.6049-3 is 

amended by adding the following sen-
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tence at the end thereof: “References 
in this section to Form 1099 shall be 
construed to include Form 1099-CD, 
except that in applying paragraph
(b)(2) of this section no information 
relating to the person to whom the 
certificate of deposit was originally 
issued shall be disclosed to another 
person to whom the payment of inter
est is made.“

Jerome K urtz , 
Commissioner of 
Internal Revenue.

[FR Doc. 78-6506 Füed 3-9-78; 8:56 am]

[6712-01]
FEDERAL COMMUNICATIONS 

COMMISSION

[47 CFR PART 73]
[BC Docket No. 78-85; RM-3005]

FM BROADCAST STATION IN 
LEXINGTON, VA.

Proposed Changes in Table of 
Assignments

AGENCY: Federal Communications 
Commission.
ACTION: Notice of proposed rulemak
ing.
SUMMARY: Action taken herein pro
poses the assignment of a Class A  FM 
channel to Lexington, Va., as that 
community’s first FM channel. Peti
tioner. The Energy Exchange, Inc., 
states the proposed assignment could 
bring a first FM service to Lexington.
DATES: Comments must be filed on 
or before May 1, 1978, and reply com
ments on or before May 22,1978.
ADDRESSES: Federal Communica
tions Commission, Washington, D.C. 
20554.
FOR FURTHER INFORMATION 
CONTACT:

Mildred B. Nesterak, Broadcast 
Bureau, 202-632-7792.

SUPPLEMENTAL INFORMATION: 
Adopted: March 1,1978.
Released: March 6,1978.

In the matter of amendment of 
§ 73.202(b), FM Broadcast Stations. 
(Lexington, Va., BC Docket No. 78-85. 
RM-3005.

1. Petitioner, proposal comments, (a) 
Petition for rule making,1 filed Octo
ber 21,1977, by The Energy Exchange, 
Inc. ( “petitioner” ), proposing the as
signment of Channel 244A to Lexing
ton, Va., as a first commercial FM as
signment to that community.

(b) The channel can be assigned in 
conformity with the minimum dis
tance separation requirements.

‘Public Notice of the petition was given on 
December 14,1977, Report No. 1093.

(c) Petitioner states that it will, pro
ceed promptly to prepare an applica
tion for a construction permit to build 
an FM station if the channel is as
signed.

2. Community data—(a) Location 
Lexington, seat of Rockbridge County, 
is located approximately 64 kilometers 
(40 miles) northeast of Roanoke, Va.

(b) Population. Lexington—7,597; 
Rockbridge County—16,637.*

(c) Local broadcast service. Lexing
ton is served by full-time AM Station 
WREL and noncommercial education
al FM Station WLUR (Channel 218), 
licensed to Washington and Lee Uni
versity in Lexington.

(d) Economic considerations. Peti
tioner states that Lexington is a non
manufacturing community with the 
major areas of employment being in 
services, government and the whole
sale and retail trade. It also claims 
that tourism is fast becoming a major 
industry and is expected to stimulate 
substantial growth since Lexington is 
a community rich in history. In sup
port of its proposal, petitioner has sub
mitted information with respect to 
population, education, churches, 
transportation, form of government 
and civic organizations.

3. Other considerations. Petitioner 
states there is no daily newspaper in 
Rockbridge County and radio is the 
only medium for providing informa
tion about schools and civic organiza
tions on a timely basis, and it suggests 
the present broadcast service needs to 
be augmented. It asserts that the pro
posed assignment would serve the 
public interest by providing the 
needed additional coverage of commu
nity affairs both day and night, to the 
area. It also notes that this would 
bring for the first time the kind of 
audio quality that an FM station can 
provide.

4. In light of the above information 
and the fact that the proposed FM 
channel assignment would provide 
Lexington with its first commercial 
FM broadcast service, the Commission 
believes it appropriate to propose 
amending the FM Table of Assign
ments, § 73.202(b) of the rules, with 
regard to Lexington, Va. as follows:

City and Channel No.
Lexington, Va.; Present:—; Proposed: 244A.

5. Authority to institute rule making 
proceedings; showings required; cut
off procedures; and filing require
ments are contained in the attached 
Appendix and are incorporated herein.

N ote.—A  showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned.

6. Interested parties may file com
ments on or before May 1 1978, and

‘ Population figures are taken from the 
1970 U.S. Census.

reply comments on or before May 22, 
1978.

F ederal C o m m u n ic a t io n s  
C o m m is s io n ,

W allace E. Jo h n so n ,
Chief, Broadcast Bureau.

A p p e n d ix

1. Pursuant to authority found in sections 
4(1), 5(d)(1), 303 (g) and (r), and 307(b) of 
the Communications Act of 1934, as amend
ed, and §0.281(b)(6) of the Commission’s 
rules, it is proposed to amend the FM Table 
of Assignments, § 73.202(b) of the Commis
sion’s rules and regulations, as set forth in 
the notice of proposed rule making to which 
this Appendix is attached.

2. Showings required. Comments are invit
ed on the proposal(s) discussed in the notice 
of proposed rule making to which this Ap
pendix is attached. Proponent(s) will be ex
pected to answer whatever questions are 
presented in initial comments. The propo
nent of a proposed assignment is also ex
pected to file comments even if it only re
submits or incorporates by reference its 
former pleadings. It should also restate its 
present intention to apply for the channel if 
it is assigned, and, if authorized, to build the 
station promptly. Failure to file may lead to 
denial of the request.

3. Cut-off procedures. The following proce
dures will govern the consideration of fil
ings in this proceeding.

(a ) Counterproposals advanced in this pro
ceeding itself will be considered, if advanced 
in initial comments, so that parties may 
comment on them in reply comments. They 
will not be considered if advanced in reply 
comments. (See § 1.420(d) of Commission 
rules.)

(b ) With respect to petitions for rule 
making which conflict with the proposal(s) 
in this Notice, they will be considered as 
comments in the proceeding, and Public 
Notice to this effect will be given as long as 
they are filed before the date for filing ini
tial comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this docket.

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out in 
§§ 1.415 and 1.420 of the Commission’s rules 
and regulations, interested parties may file 
comments and reply comments on or before 
the dates set forth in the notice of proposed 
rule making to which this Appendix is at
tached. All submissions by parties to this 
proceeding or persons acting on behalf of 
such parties must be made in written com
ments, reply comments, or other appropri
ate pleadings. Comments shall be served on 
the petitioner by the person filing the com
ments. Reply comments shall be served on 
the person(s) who filed comments to which 
the reply is directed. Such comments and 
reply comments shall be accompanied by a 
certificate of service. (See § 1.420(a), (b ) and
(c) of the Commission’s rules.)

5. Number of copies. In accordance with 
the provisions of § 1.420 of the Commission’s 
rules and regulations, an original and four 
copies of all comments, reply comments, 
pleadings, briefs, or other documents shall 
be furnished the Commission.

6. Public inspection of filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commission’s
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Public Reference Room at its headquarters, 
1919 M Street NW., Washington, D.C.

[FR Doc. 78-6404 FUed 3-10-78; 8:45 am]

[6712-01]
[47 CFR Part 81]

[Gen. Docket No. 78-67; FCC 78-115]

INTERCONNECTION AND UPGRAD
ING OF PUBLIC COAST FACILITIES 
PROVIDING RADIOTELEGRAPH 
SERVICES

Inquiry
AGENCY: Federal Communications 
Commission.
ACTION: Request for comments, look
ing toward orders for the interconnec
tion and upgrading of the facilities of 
public coast radiotelegraph stations to 
promote the efficient provision of 
maritime mobile communications ser
vices by these stations.
SUMMARY: Notice is given of rule- 
making intended to prescribe mea
sures for improvement of maritime 
mobile communications services ren
dered by public coast radiotelegraph 
stations. Public coast station licensees 
are afforded an opportunity for hear
ing pursuant to Sections 201(a) and 
214(d) of the Communications Act of 
1934, as amended, looking toward 
orders for the interconnection and up
grading of facilities of public coast ra
diotelegraph stations to promote the 
efficient provision of maritime mobile 
communications services by those sta
tions.
DATES: Comments shall be received 
on or before April 17, 1978. Responses 
to those comments may be filed on or 
before May 8,1978, and replies may be 
filed oh or before May 18,1978.
ADDRESSES: Federal Communica
tions Commission, Washington, D.C. 
20554.
FOR FURTHER INFORMATION 
CONTACT:

James L. Ball, International Pro
grams Staff, Common Carrier 
Bureau, 202-632-3214.

Adopted: February 22,1978.
Released: February 27,1978.

In the matter of interconnection and 
upgrading of public coast facilities 
providing radiotelegraph services, 
Gen. Docket No. 78-67.

1. Notice is hereby given pursuant to 
Section 553(b) of the Administrative 
Procedure Act (APA), 5 U.S.C. 553(b) 
(1970), and §1.412 of the Commission’s 
rules and regulations, 47 CFR 1.412 
(1975), of the above-captioned pro
posed rulemaking intended to pre
scribe measures for improvement of 
maritime mobile communications ser-

vices rendered by public coast radiote
legraph (PCRT) stations licensed by 
this Commission.1 We are affording an 
opportunity for hearing pursuant to 
Sections 201(a) and 214(d) of the Com
munications Act of 1934, as amended, 
47 U.S.C. 201(a), 214(d), looking
toward orders for the interconnection 
and upgrading of facilities to promote 
the efficient provision of maritime 
mobile communications services by 
these stations.

B ackground

2. This proceeding is initiated as a 
result of our inquiry in Docket No. 
19544 into the problems of public 
coast radiotelegraph stations. Docket 
No. 19544 was ah overall review of 
public coast radiotelegraph operations 
intended to provide a basis for long
term policy making in this area.3 As 
part of that proceeding, we considered 
applications to close several coast sta
tions licensed to three international 
record carriers (IRCs), RCA Global 
Communications, Inc. (RCA), ITT  
World Communications, Inc. (ITT ), 
and TR T  Telecommunications, Inc. 
(TRT).* We found in a Memorandum, 
Opinion and Order released on May 
27, 1976, (hereinafter referred to as 
“ Order” ) that services rendered by 
PCRT stations operated by these li
censees are inadequate.4 We generally 
concluded that the procedures used by 
IRC stations for the collection and de
livery of traffic cause inefficient cus
tomer utilization of coast station fa
cilities and result in unreasonable 
delays to ship stations in contacting 
coast stations for the exchange of traf
fic. We denied the IRC’s applications 
for closure and specified measures to 
be taken to improve the services of all 
the stations operated by the IRCs, in
cluding mandatory interconnection 
and upgrading of coast station facili
ties. Based on challenges to our action 
by petitions for reconsideration filed 
by RCA and Mobile Marine Radio 
(MM R) and applications for stay file 
by RCA, ITT, and TRT, we stayed the 
“ Order” on July 26,1976, to allow fur-

1 Section 81.3(e) of the Commission’s rules, 
47 CFR 81.3(e), defines a coast station as a 
land station in the maritime mobile service. 
A  public coast station is a coast station open 
to public correspondence, 47 CFR 81.3(f). 
Section 81.2(a) of the rules, 47 CFR 81.2(a), 
defines public correspondence as any tele
communication which stations must, by 
reason of their being at the disposal of the 
public, accept for transmission. A  Class I 
coast station is licensed to provide maritime 
mobile service over distances up to several 
thousand miles, 47 CFR 81.3(b). A  Class II 
coast station is licensed to provide service 
primarily of a regional character, 47 CFR 
81.3(1). There are no specific distance limita
tions placed on these classes of stations as 
to service area, although, limitations are 
placed on transmitter power, 47 CFR 81.134.

* Public Coast Radiotelegraph Stations, 36 
FCC 2d 620 (1972); 45 FCC 2d 786 (1974).

* At the beginning of the proceeding the

ther review of the record for any clari
fication or modification deemed neces
sary.8 Additionally, IT T  and TR T peti
tioned the Court of Appeals for review 
of our action.

3. Based on further evaluation of the 
entire record in this proceeding, we 
are today issuing a modification and 
clarification of our “Order.” It affirms 
the general conclusion of our “ Order” 
concerning the overall service now 
being provided by IRC coast stations; 
however, it also finds that sustaining 
the overall quality of PCRT service 
even at its current level is not neces
sarily dependent on maintaining the 
number of PCRT stations now in oper
ation.* Accordingly, we are therein 
granting the applications for closure 
of coast stations which we find would 
not adverslely affect the present or 
future “public convenience and neces
sity.”7 In the instant Notice of Pro
posed Rulemaking, we are affording 
an opportunity for hearing pursuant 
to Sections 201(a) and 214(d) of the 
Act to consider whether mandatory in
terconnection and upgrading of PCRT 
station facilities should be imposed as 
a means to correct the problems we 
identified in Docket No. 19544, and as 
part of an overall plan for improve
ment of PCRT station services.

P roblems Identified  i n  D ocket N o .
19544

4. Docket No. 19544 identified delay 
in the exchange of traffic as constitut
ing the primary problem with PCRT 
station operations.* The report issued 
by Advanced Technology Systems, Inc. 
(ATS), as a result of an independent

Commission had on file five applications to 
close public coast radiotelegraph stations: 
RCA’s for station WOE (Lantana, Fla.); 
ITT ’s for stations W SF (New York, N.Y.), 
KLC (Arcadia, Tex.) and KFS (San Francis
co, Calif.); and the Maryland Port Adminis
tration’s (M PA) for station W M H (Balti
more, Md.). During the course of the pro
ceeding MPA withdrew its application for 
closure of station WMH and TRT submitted 
an application for closure of station W AX  
(Hialeah, Fla.). Also during the course of 
the proceeding, RCA indicated that it 
planned to close stations WSC (Tuckerton, 
N.J.) and W PA (Port Arthur, Tex.) and ITT  
indicated it intended to close stations KOK  
(Los Angeles, Calif.) and tct.r  (Seattle, 
Wash.); however, neither RCA nor ITT filed 
proper applications for closure of these 
latter stations prior to the Commission’s 
Order of May 27,1976.

4 Public Coast Radiotelegraph Stations, 59 
FCC 2d 613 at 616, 626 (1976).

•See Order, FCC 76-686 No. 4178, July 26, 
1976.

■See Memorandum Opinion and Order, 
Docket No. 19544, adopted February 22, 
1978.

■Applications for closure of stations WSF, 
WAX, and WSC have been granted.

■See Memorandum Opinion and Order, 
supra, paragraph 80.
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study of public coast station oper
ations it conducted in connection with 
Docket No. 19544, states that it takes 
from fifteen minutes to many hours, 
and sometimes several days, for a ship 
station operator to make contact with 
coast stations and exchange traffic.* 
And, as we point out in the modifica
tion to our “Order” released simulta
neously herewith, the record in 
Docket No. 19544 appears to support 
this finding.10 That record demon
strates that PORT users are experi
encing delays in:

(1) Contacting coast stations for 
transmission of ship-to-shore traffic;

(2) Receiving ship-to-shore messages 
from coast stations; and,

(3) Receiving shore-to-ship traffic 
from coast stations.

C o n t a c t i n g  C o a s t  S t a t io n s

5. A ship station operator has a 
choice of several specified calling fre
quencies by which to attempt contact 
with a coast station. Coast station op
erators maintain watches on these fre
quencies to detect calls from ship sta
tions. The ship station operator there
fore must continue to attempt contact 
with a coast station until one of its op
erators acknowledges his call. This 
process can result in significant delay 
if coast operators discontinue their 
watch on the calling frequencies to 
handle traffic from other ships. This 
delay may be exacerbated if coast sta
tion operators must also work tele
gram, telephone or teleprinter facili
ties to route the traffic received.

6. During periods of heavy traffic, 
most coast stations use a “queuing up 
procedure.” Ship stations calling fol
lowing the transmission of the coast 
station traffic list are put on a waiting 
list.11 They are then required to wait 
until other ship stations preceding 
them on the list have finished sending 
or receiving traffic before they may 
begin transmitting. I f  the coast station 
operator, or operators, are busy send
ing or receiving traffic when initial 
contact is attempted by a ship station, 
that ship station will be unable to 
raise the coast station, even to obtain 
a waiting list number, until a coast sta
tion operator returns to a listening 
watch on ship calling frequencies and 
recognizes its call.

•See Final Report, the Public Coast Radio 
Telegraph Study by Advanced Technology 
Systems, Inc. submitted to the Commission 
on December, 1976, p. A-35. See also Memo
randum Opinion and Order, FCC No.----- ,
supra, paragraphs----- .

“ See Memorandum Opinion and Order, 
supra, paragraph AO.

11A “traffic list” is an alphabetical listing 
of the call signs of those ship stations that 
have a message addressed to them. Each 
coast station transmits a traffic list on a fre
quency in each band every two hours. The 
commencement time and interval of trans-

7. The efficiency of the above-de
scribed procedures is very much de
pendent on the number of operators 
on duty at the coast station and the 
functions assigned to them. Responses 
filed by the carriers in Docket No. 
19544 and inspections of public coast 
stations conducted by the Commission 
generally reveal that: (1) Operating 
positions are understaffed; (2) opera
tors are expected to function efficient
ly while attempting to maintain listen
ing watches on several frequency 
bands; (3) in some cases, operators are 
required to perform functions relating 
to the operation of both radio and 
landline facilities; (4) listening watch
es on one or more ship calling bands 
have been discontinued; and (5) trans
mitting and reciving antennas are 
poorly maintained.1* We concluded in 
our “Order” in Docket No. 19544 that 
these conditions “ * * * force the ship
board operator to engage in repeated 
call attempts on a diverse number of 
calling frequencies, which in turn in
creases the congestion in the calling 
bands with the overall result that ser
vice to ships is further deteriorated.” 
(See “Order,” paragraph 9). We note 
that, in their pleadings filed before 
this Commission subsequent to our 
“ Order,”  none of the IRC’s have spe
cifically challenged this conclusion 
and the findings it is based on.

R e c e i v in g  S h i p -t o -S h o r e  T r a f f ic

8. There are several methods for de
livery of ship-to-shore traffic by a 
coast station to the addressee. Each 
has disadvantages. Delivery by tele
gram can, and often does, result in a 
delay from several hours to several 
days.1* Delivery by telephone can also 
be slow if the addressee does not 
answer the coast station’s telephone 
calls immediately. Delivery by tele
printer is the most efficient. However, 
it has limitations. For example, many 
ship owners or agents have an IRC 
teleprinter installed in their offices. 
They direct their ship station opera
tors to use only coast stations of the 
IRC providing the machine. This is be
cause each IRC limits the use of the 
teleprinter machines it provides to use 
in connection only with the teleprinter 
services it offers. Rapid delivery of 
traffic intended for the owner or agent 
can be effectuated if (1) the ship sta-

mission varies from coast station to coast 
station. At the conclusion of each transmis
sion, common ship calling channels in each 
band are monitored by coast station opera
tors over fixed tuned receivers for response 
from the called ship stations.

“ Based on inspections of Stations WLC, 
June 19 and 20, 1974; WSL, May 20 and 
June 14, 1974; WOE, July 2, 1974; WNU, 
July 2,1974; KFS, June 11,1974; KPH, June 
12, 1974. See also Comments of RCA, No
vember 30, 1972; ITT, December 8, 1972; 
TRT, December 11,1972.

“ See ATS Report, supra, p. 11-34.

tion operator can contact one of the 
coast stations of the IRC specified, 
and (2) the coast station landline oper
ators immediately transmit the traffic 
via teleprinter to the owner or agent’s 
office. However, if the ship station 
cannot contact a coast station of the 
IRC because of poor propagation, in
terference, or limitations on ship sta
tion radio facilities, the ship station 
operator must hold the traffic until 
conditions are favorable. Even then, 
additional delay may be experienced if 
the coast station is busy and is slow to 
acknowledge the calls of ship station 
operators (see paragraph 6 above). 
Should the ship station use a coast 
station other than one operated by 
the IRC supplying the teleprinter ma
chine, the traffic cannot be delivered 
via the owner or agents teleprinter 
machine. It may be delivered by do
mestic teleprinter or TW X if the coast 
station contacted offers this service 
and if the owner or agent has obtained 
at added expense a domestic teleprint
er or TW X machine in addition to the 
IRC teleprinter machine. Otherwise, it 
must be delivered by telegram or tele
phone at either additional delay or ex
pense, or both, to the addressee.

R e c e i v in g  S h o r e -t o -S h i p  T r a f f ic

9. There are three elements of delay 
involved in sending a shore-to-ship 
message. The first involves its trans
mission from the sender to the coast 
station. This can be accomplished 
within a reasonable time if the sender
(1) uses an IRC teleprinter to route 
the message to a designated IRC coast 
station, or (2) uses the telephone, do
mestic teleprinter or TW X to route 
the message to either an IRC or non- 
IRC coast station (if the non-IRC 
coast station has either a TW X or do
mestic teleprinter machine). However, 
as with delivery of ship-to-shore traf
fic from the coast station, a delay of 
several hours to a few days may be ex
perienced if domestic telegraph is used 
(see paragraph 8 above).

10. The second element consists of 
the time between the receipt of the 
message at the coast station and its 
first transmission on the traffic list. 
ATS estimates that there is normally 
less than a two hour interval between 
transmission of traffic lists.14 However, 
the ship for which the message is in
tended may not necessarily hear the 
first traffic list on which the message 
is transmitted. This may be because 
the message is unexpected and the 
ship’s radio operator is not on duty (a 
ship station operator is generally on 
duty no more than eight hours per 
day). Additionally, the ship may be in 
a poor position for reception of the 
coast station signal because of radio 
interference, poor propagation condi
tions or limitations on ship station

“ See ATS Report, supra, p. 11-34.
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radio facilities.1* The result is addition
al delay of two hours for each traffic 
list that is missed by the ship station 
operator.

11. The third element of delay is the 
time which elapses from the moment 
the ship station operator hears the 
traffic list to the actual reception of 
the message. The length of this delay 
first depends on how long it takes the 
ship station operator to contact the 
coast station to be put on the waiting 
list. I f  the coast station operators 
begin handling traffic with other ships 
before this initial contact can be estab
lished, the ship station operator will 
experience the same problems as out
lined in paragraph 6 above. Second, 
the length of this delay depends on 
the time required for the shore station 
operator to send the message once ini
tial contact is made. This of course is 
determined by the number of ships on 
the waiting list and the amount of 
traffic they transmit. It can be signifi
can during period of traffic congestion 
at the busier IRC stations.1*

D i s c u s s i o n

12. The communications Act man
dates this Commission to promote the 
availability, so far as possible, of rapid, 
efficient wire and radio communica
tion service with adequate facilities at 
reasonable charges. We therefore view 
the types of delays described above 
with serious concern. We recognize 
that these delays can be attributed to 
a number of factors, including the pro
ficiency of coast station and ship sta
tion operators, location of the ship in 
relation to the shore station, number 
of hours in which ship station opera
tors are on duty, and propagation or 
interference conditions between the 
ship and coast stations. Nevertheless, 
as shown above, Docket No. 19544 has 
identified major factors contributing 
to delay that are controllable by the 
coast station licensee. Generally, these 
factors involve coast station collection 
and delivery capabilities and operator 
staffing and functions. Improvements 
in these interrelated areas are re
quired, not only to promote better ser
vice under the current configuration

“ Even if the message is simultaneously 
sent via other coast stations, the ship sta
tion operator would not necessarily receive 
it unless he monitored the traffic lists of 
those stations in addition to that of the 
coast station normally designated by the 
user. This would be difficult since the time 
periods for transmitting traffic lists at var
ious stations overlap. (See “Order,” para
graph 12).

“ For example, reports filed by ship sta
tion operators with the commission in re
sponse to the new closure applications 
advise of instances of waiting lists contain
ing up to 40 ships and waits of several hours 
before being able to exchange traffic once 
initial contact is made.

of coast stations, but also to enable 
the coast stations that would remain 
after closures we may later allow, in 
addition to those approved today, to 
expeditiously and efficiently handle 
the traffic that would be redistributed 
to them as a result of such closures. 
Section 214(a) of the Act provides that 
no carrier shall discontinue service 
until it first obtains from this Com
mission a certificate that neither the 
present nor future public convenience 
and necessity will be adversely affect
ed. We believe that application of this 
statutory standard to closure applica
tions for coast stations, in part, re
quires consideration of the capability 
of remaining coast stations to expedi
tiously and efficiently handle the re
distribution of traffic that must neces
sarily resultr17 Hence, the disposition 
of any future closure applications 
should be made in the context of de
termination of an overall plan for the 
improvement of public coast station 
services.1*

N e e d  f o r  a n  O v e r a l l  P l a n  o f  
I m p r o v e m e n t

13. We believe that an overall plan 
for improvement is imperative to: (1) 
Enable ship station operators to estab
lish contact with coast stations within 
a reasonable time; (2) permit coast sta
tions to route ship-to-shore traffic by 
a method most expeditious to address
ees; and (3) give customers the great
est flexibility in routing shore-to-ship 
traffic. These objectives can be 
achieved by first encouraging efficient 
customer utilization of all coast sta
tion facilities. The current IRC prac
tice of limiting customer use of IRC 
teleprinter equipment only with the 
coast stations of the IRC providing 
the equipment essentially constitutes 
a tie-in arrangement between service 
and equipment. It not only raises ques
tions as to whether it is anticompeti
tive under Sections 201 and 202 of the 
Act but, as a practical matter, (1) locks 
a ship station into using only the coast 
station of the IRC from which the 
ship’s owner or agent obtains tele
printer equipment, and (2) discourages 
the ship owner or agent from utilizing 
other coast stations, even if the ship is 
in a more favorable position to com
municate with them. This can result 
in unnecessary traffic congestion 
during peak periods at a few stations 
and unreasonable delay in the ex
change of traffic with those ships un
fortunate enough to be put toward the 
end of the “waiting list” of those sta
tions (see paragraph 6). However, 
elimination of IRC tie-in arrange-

” See Memorandum Opinion and Order, 
supra, paragraph 82.

“ We note that section 214(c) empowers 
this Commission to attach to the issuance of 
a certificate for discontinuance such terms 
and conditions as in its judgment the public 
convenience and necessity may require.

ments could reduce traffic congestion 
and delay at these stations by enabling 
IRC teleprinter customers to utilize 
their equipment lo r  sending or receiv
ing maritime messages through all 
available coast stations, and, as a 
result, promoting a greater degree of 
competition among coast stations for 
this traffic (RCA, ITT  and TR T collec
tively handle approximately 95 per
cent of the total maritime telegraphy 
traffic, see “Order,” paragraph 4). We 
emphasize that our goal is not to 
foster competition for competition’s 
sake, but to induce coast stations to 
improve their speed of service in the 
exchange of traffic with ship stations 
through competitive necessity.

14. Additionally, the objectives de
scribed above can be achieved by re
ducing coast station dependence on 
manual operation. Indeed, the manual 
operations involved in both ship-to- 
shore and shore-to-ship traffic accord
ing to the ATS Report “ * * * at its 
best, is a slow tedious process requir
ing that the message from the ship op
erator be received and transcribed by 
the station operator and then manual
ly prepared for delivery to the ad
dressee.” 19 This situation is exacerbat
ed by an insufficient number of opera
tors on duty at coast stations. More
over, we concluded in Docket No. 
19544 that the implementation of 
measures proposed by the IRCs in 
that preceeding independent of an 
overall plan for improvement of PCRT 
station procedures and facilities would 
not effectively improve services.90 We 
are therefore tentatively of the view 
that public coast radiotelegraph sta
tions should be required to implement 
the following measures.

C o l l e c t io n  a n d  D e l i v e r y  P r o c e d u r e s

15. A landline interconnect network 
should be established by coast station 
licensees in order to spread out traffic 
during peak periods and thereby 
reduce the delays now being experi
enced by ship stations in contacting 
coast stations. The system would con
sist of three components. First, all 
coast stations would be interconnected 
via teleprinter to establish a network 
for the exchange between them of 
shore-to-ship traffic awaiting delivery. 
A ship station operator, after hearing 
a coast station’s traffic list indicating 
the existence of traffic destined for 
his ship, and after attempting for a 
reasonable time to contact the coast 
station to obtain the traffic, could re
quest another coast station to retrieve 
the traffic from the coast station hold
ing it and transmit it to him. Two 
benefits should result from such a re
trieval network. A ship station opera
tor would not necessarily have to ex-

“ See ATS Report, supra p. 11-32.
"See Memorandum Opinion and Order, 

supra, paragraph 82.
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perience unreasonable delay in receiv
ing shore-to-ship traffic because either 
the coast station holding the traffic is 
busy or radio interference or poor 
propagation conditions prevent con
tact with the station. The operator 
would have the option to use another 
coast station that can be contacted to 
obtain the traffic. Additionally, coast 
station efficiency in effectuating deliv
ery of shore-to-ship traffic would be 
encouraged since failure to acknowl
edge within a reasonable'time the calls 
of ship stations made in response to its 
traffic list could result in the loss of 
the opportunity to deliver the traffic. 
We anticipate that competitive neces
sity would induce a coast station to im
prove operating procedures in order to 
quickly respond to calls from ship sta
tions following transmission of its traf
fic list. An inefficient operation could 
result in the loss of revenue for the 
coast station.

16. Second, the IRC’s should develop 
interconnection arrangements permit
ting users equipped with an IRC tele
printer to access any coast station for 
sending or receiving traffic. Similar ar
rangements between the IRC’s and 
the licensees of independent coast sta
tions would be necessary so that those 
users could also have the capability of 
accessing any independent coast sta
tion. The resulting network would con
stitute a universal terminal and tieline 
for teleprinter access to all telegraphy 
coast stations. The existing IRC ar
rangements that tie the provision of 
teleprinter service with the use of car
rier-provided teleprinter equipment 
would be eliminated. These are ar
rangements that essentially lock ship 
stations into using a particular coast 
station operated by the IRC that pro
vides the teleprinter equipment to the 
ship owner or agent’s office. We con
cluded in Docket No. 19544 that they 
contribute to the congestion at certain 
coast stations and as a practical 
matter deprive the subscriber of the 
flexibility of accessing other coast sta
tions for routing traffic (see “Order” 
paragraph 13).21 The interconnection 
arrangements we are proposing would 
permit subscribers this flexibility 
without the necessity of bearing the 
expense of additional teleprinter ma
chines. Thus, a subscriber could route 
shore-to-ship traffic via teleprinter to 
a coast station other than one licensed 
to the IRC providing the teleprinter 
machine if he believes that the ship 
for which the traffic is intended may 
not be able to contact the IRC’s coast 
station. The subscriber could thereby 
avoid delay in waiting for the ship to 
come within range of the IRC’s coast 
station. Conversely, a ship station op
erator could select any coast station to 
send ship-to-shore traffic for routing

21 See also Memorandum Opinion and 
Order, supra, paragraph 81.

via teleprinter. The operator could 
thereby avoid the delay in waiting to 
come within range of that IRC ’s coast 
station and any delay in contacting 
that IRC’s coast station if another sta
tion is available and can be contacted. 
We believe that, as a result, IRC tele
printer subscribers and ship stations 
which regularly communicate with 
them will be encouraged to avoid con
stant use of busier coast stations and 
make more efficient use of all coast 
stations.

17. Third, each public coast station 
should have the capability to directly 
send or receive traffic by use of TW X 
and domestic telex with those users 
who employ either TW X and/or do
mestic telex. This capability would 
compliment our proposed IRC univer
sal terminal network. TW X and/or do
mestic telex subscribers could use 
their machines to access any public 
coast station for the direct filing or de
livery of traffic. We note that, in 
Docket No. 19544, RCA stated that 
there is no reason, from a technical 
standpoint, why this could not be 
done.2*

O p e r a t o r  S t a f f in g  a n d  P r o c e d u r e

18. The ATS Report found that re
duction in staff and operating person
nel at coast stations has occurred due 
to attrition.23 Indeed, many comments 
in Docket No. 19544 alleged that the 
IRCs have systematically allowed the 
deterioration of service by this prac
tice and have requested us to require 
the addition of more operators by the 
licensees. In our “Order”  in Docket 
No. 19544, we noted that some coast 
stations are operating with only a 
single operator on watch during cer
tain times of the day, and at times 
during the week and on weekends (see 
“Order” paragraph 26). We affirm the 
conclusions we reached then that this 
situation puts an unrealistic workload 
on the operator and results in unsatis
factory service. As we stated, a single 
operator not only must handle traffic 
on the various frequency bands—500 
kHz, 4, 6, 8, 10, 12, 16 and 22 MHz, he 
must also work telephone or landline 
telegraph or teleprinter facilities, pre
pare traffic lists and perform other 
functions.

19. Given the delays now being expe
rienced by users under current meth
ods of operation by coast stations, con
tinued reduction of operating person
nel by the licensees can only result in 
a further degradation of service. Every 
coast station should be adequately 
staffed during authorized periods of 
operation. Nevertheless, rigid stan
dards requiring specific numbers of

"See letter from RCA to the Commission 
dated January 13,1975.

"See ATS Report, supra, page 0-10.

Staff and operating personnel to be on 
duty during authorized periods of op
eration appear unrealistic at this time. 
We believe that consideration of stan
dards for operator staffing to apply to 
all coast stations should await evalua
tion of coast station performances fol
lowing a developmental period for im
plementation of measures we ultimate
ly require in this proceeding. This does 
not mean that increases in operator 
staffing may not be required at some 
coast stations prior to such develop
mental period. We will consider requir
ing limited increases at individual sta
tions based on updated information 
concerning traffic levels and peak op
erating periods that we are requesting 
from the licensees in this proceeding. 
However, we anticipate that the inter
connection and retrieval measures we 
are proposing herein will ultimately 
induce coast station licensees to main
tain adequate staff on duty so that 
ship stations will be able to contact 
coast stations and exchange traffic 
within a reasonable time (see para
graph 14 above).

20. The most effective way to im
prove coast station services would be 
to reduce dependancy on manual 
transmission procedures. This could be 
accomplished by introducing improve
ments in message handling techniques 
that would increase the productivity 
and expand the capabilities of each 
operator.24 Specifically, we propose 
that coast stations be required to: (1) 
Use five unit to Morse converters to 
expedite the routing of lengthy mes
sages and transmit traffic lists; (2) 
automate the compiling of traffic lists 
utilizing information concerning ship 
station operators’ watch times, zone 
and frequency indicators; and (3) in
stall video data terminals or teleprint
ers to oopy ship-to-shore messages for 
transmission to the addressee. As 
noted in the modification of our 
“Order” released today, these are mea
sures already suggested by RCA or 
TRT.28

21. Additionally, we propose the de
velopment of a uniform procedure of 
transmitting traffic lists as suggested 
in our “Order” in Docket No. 19544 
(see “Order,” paragraph 41). Current
ly, traffic lists are often simultaneous
ly transmitted by coast stations using 
working frequencies in each ban allo
cated for sending and receiving regular 
traffic.24 Under a uniform procedure,

“ RCA asserts that, generally, 60-70 per
cent of its total expenses for operation of its 
HF coast stations is attributable to labor 
(See application to close Stations WOE, 
WPA, and WSC, File No. W-P-D-88, Decem
ber 3, 1976).

"See Memorandum Opinion and Order, 
supra, paragraph 81.

"although the amount of time required 
by each coast station to transmit a traffic 
list varies, many hours per day are dedi
cated to the transmission of traffic lists if
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there could be designated frequencies 
in each band for use by all coast sta
tions in transmitting traffic lists. 
Coast stations would be required to 
use each of these frequencies when 
transmitting traffic lists; however, no 
stations would be permitted to trans
mit simultaneously with another. In
stead, all stations would transmit se
quentially using a code to automatical
ly trigger the transmission of the traf
fic list of one station after the station 
transmitting before it has finished. 
This procedure could have two bene
fits. First, it could improve operator 
efficiency if the measure» proposed 
above for automated preparation and 
updating of traffic lists are used. Traf
fic lists could be transmitted indepen
dent of coast station working frequen
cies enabling coast station operators to 
simultaneously handle traffic, if neces
sary. Second, it would enable ship sta
tion operators to listen on a single 
channel in each band to hear the traf
fic lists of all coast stations available 
to them. This capability is essential to 
the success of the landline intercon
nection system we are proposing to es
tablish.

22. Under the current procedure for 
transmission of traffic lists, the time 
periods for transmission at various 
coast stations overlap. Thus, if the 
current procedure is continued, one of 
the major benefits of interconnec
tion-flexibility in routing shore-to- 
ship traffic via teleprinter—could be 
lost to ship owners or agents. This is 
because, as a practical matter, a ship 
station operator could not monitor the 
traffic lists of coast stations other 
than the one primarily designated by 
the ship owner or agent—usually that 
of the IRC providing the teleprinter.87 
Thus, if would be of no benefit to the 
ship owner or agent to route traffic to 
a different coast station knowing that 
his ship station operator would not be 
listening to the trafic list of that sta
tion. However, the uniform procedure 
we are seeking to establish would 
allow the ship station operator the op
portunity to monitor other coast sta
tion traffic lists if he does not hear his 
ship called on the traffic list of the 
IRC coast station.

S e r v ic e  G u i d e l i n e s

23. General guidelines should ulti
mately be established by which the 
adequacy of service provided by public 
coast radiotelegraph stations could be
Continued
the combined efforts of all coast stations on 
all frequency bands used are considered 
(See “Order,” paragraph 12).

17 Also, should someone, unaware of the 
prior arrangement a ship station may have 
with a designated coast station, attempt to 
send a personal or business message he .finds 
it virtually impossible to communicate with 
that ship station unless he coincidentally 
chooses the designated coast station (See 
“Order,” paragraph 12).

determined. Such guidelines would not 
be part of the Commission’s Rules, but 
would constitute general standards for 
future evaluation of the speed of ser
vice rendered by coast stations, i.e., in
volving the time from which a coast 
station receives a shore-to-ship mes
sage and begins to effect delivery via 
its traffic list; the time from which a 
ship station attempts to contact a 
coast station and begins to exchange 
traffic, whether ship-to-shore or 
shore-to-ship; and the time from 
which a coast station receives a ship- 
to-shore message and begins to effect 
delivery over the landline system. 
Such standards do not exist. Both 
RCA and ITT  favor the adoption of 
speed of service standards. We believe 
that determination of any speed of 
service standards should be made upon 
consideration of whatever improve
ments we ultimately determine in this 
proceeding are required by the public 
interest, therefore, we will delay 
m a k in g  specific proposals until after a 
developmental period of six months 
following an order to implement such 
improvements, after that period, we 
will evaluate the initial implementa
tion of the required improvements 
from reports submitted by each licens
ee and results of coast station inspec
tions. We will then propose specific 
speed of service standards to be com
mented on by the coast station licens
ees and other interested parties, the 
standards adopted will be used to con
duct further review of the perfor
mance of coast stations.

O t h e r  M a t t e r s

24. In our “Order” in Docket No. 
19544, we directed each licensee to 
“ . . . develop a program for the imple
mentation of a high quality radiotele
printer service and the institution of a 
selective calling system at the earliest 
possible date.”  (See “ Order,”  para
graph 42(d)).« We note that four 
coast stations now offer a radiotele
printer service—stations WSL and 
KFS (ITT ), KPH (RCA), and WLO 
(MMR). The record in Docket No. 
19544 does not provide conclusive evi
dence that sufficient market exists to 
support the expansion of this service 
by other coast stations. We therefore 
invite interested parties and potential

** Subsequently, we decided in another 
proceeding that coast stations offering ra
dioteleprinter service (narrow-band-direct 
printing) would not be required to use error 
control (protected) systems such as the 
ARQ and ITU-FEC systems. Our rationale 
was that such a requirement would be pre
mature before an agreement for the adop
tion of a digital selective calling system in 
the International Radio Regulations. Re
consideration of this decision has been re
quested and is pending. See Radiotelegraph 
in Maritime Services, FCC 77-380 No. 70167, 
June 10,1977, 42 FR 30999, June 17,1977.

users to submit comments in this pro
ceeding showing that a demand exists 
for expansion of radioteleprinter ser
vice offerings. Specifically, we would 
hope that ship owners or their associ
ations provide estimates of the 
number of vessels expected to be 
equipped within the next five years 
for teleprinter service, via either coast 
stations or MARISAT. In addition, we 
request TR T  to indicate whether they 
foresee providing a radioteleprinter 
service at station WNU.« Further, we 
request RCA, IT T  and MMR to submit 
the total radioteleprinter traffic vol
umes for 1976 and 1977 handled by 
their stations and the total revenue 
derived therefrom. RCA and ITT  
should also provide the total radiotele
printer traffic volumes for 1976 and 
1977 each handled via MARISAT and 
the revenue derived therefrom. We in
struct the Chief, common Carrier 
bureau to obtain for the record the 
same information from COMSAT 
General and WUI, both of which are 
not being made parties to this proceed
ing. This information should be ac
companied by their projections (and 
the basis thereof) for growth in 
MARISAT teleprinter traffic for the 
next five years and their determina
tion of the impact it may have on the 
teleprinter market for public coast sta
tions.

25. Further, we will seek from the li
censees of Class IA  public coast sta
tions such additional information that 
we believe necessary to determine 
what measures should be implemented 
to improve the services they offer and 
correct the problems we identified in 
Docket No. 19544. They therefore are 
being made parties respondent in this 
proceeding and required to answer the 
questions contained in the Appendix 
attached hereto. These questions are 
specifically intended to elicit informa
tion we believe necessary in order to 
make the statutory findings required 
by Sections 201(a) and 214(d).*0 It will 
be necessary to update certain infor
mation already supplied to the Com
mission by the licensees in Docket No. 
19544. Additionally, we are inviting 
comments from all interested parties. 
In particular, we request that users 
and user groups comment supplying 
proposals for any additional measures 
they believe are necessary to improve 
the service they are now receiving.

26. Finally, we will expect full coo
peration from the IRCs in supplying 
the information we are requesting. 
Our objective in this proceeding will 
be to determine what improvements in 
public coast station services are eco
nomically warranted. In doing so, we 
recognize that the cost of improve-

"R C A  has an outstanding application to 
commence radioteleprinter service at station 
W C C .

30 See Memorandum Opinion and Order, 
supra, paragraphs 83-84.

FEDERAL REGISTER, VOL. 43, NO. 49— MONDAY, MARCH 13, 1978



PROPOSED RULES 10419N -

merit must ultimately be borne by 
maritime mobile users. However, the 
record in Docket No. 19544 indicates 
the need for public coast station radio
telegraph services will continue. 
Should current licensees be unwilling 
to implement improvements that are 
reasonably required in the public in
terest and will not impair their ability 
to perform their duties to the public, 
we will consider institution of proceed
ings to determine whether they are 
qualified to continue to be public coast 
station licensees, or what alternative 
means is available to provide quality 
maritime mobile services to users.

27. Accordingly, it  is ordered, Pursu
ant to Sections 2(a), 4(i), 4(j), 201(a), 
214(d) and 403 of the Communications 
Act of 1934, as amended, 47 U.S.C. 
152(a), 154(i), 154(j), 201(a), 214(d) and 
403, that an investigation, rule making 
and hearing is instituted into the need 
for, and means of implementing, mea
sures for improvement of maritime 
mobile communications services ren
dered by class I-A  public stations.

28. I t  is further ordered, That the in
vestigation, rule making and hearing 
instituted herein shall include inquiry 
into whether it is necessary or desir
able in the public interest for the 
Commission to order the licensees of 
Class I-A  public coast stations to es
tablish the landline interconnect net
work described in paragraphs 14 
through 16 above, pursuant to Section 
201(a) of the Communications Act.

29. I t  is further ordered, That the in
vestigation, rule making and hearing 
instituted herein include inquiry into 
whether it is reasonably required in 
the interest of the public convenience 
and necessity to order the licensees of 
Class LA public coast stations to make 
improvements described in paragraphs 
14 through 22 above to their coast sta
tion facilities pursuant to Section 
214(d) of the Communications Act.

30. It  is further ordered, That the in
vestigation, rule making and hearing 
instituted herein, shall include inquiry 
into whether the expenses involved in 
coast station facility improvements 
that may be required in the interest of 
the public convenience and necessity 
pursuant to Section 214(d) of the Act 
will impair the ability of any Class IA  
licensee to perform its duty to the 
public.

31. It  is further ordered, That RCA 
Global Communications, Inc., ITT  
World Communications, Inc., TR T 
Telecommunications, Inc., Mobile 
Marine Radio, Inc., and Clara Lee 
Warner Wood are made parties re
spondent in this proceeding and are di
rected to the questions posed in the 
Appendix attached below.

32. It  is further ordered, That any in
terested person may file by a notice of 
intention to participate. The Commis
sion shall then issue a Public Notice 
stating the names of parties intending

to participate herein. All comments, 
responses and replies, pleadings and 
other submissions in the proceeding 
instituted herein shall be served on all 
parties listed in the Public Notice.

33. It  is further ordered, That any in
terested person participating in the 
proceeding instituted herein shall file 
comments, responses and replies in ac
cordance with the following schedule:

(a) Comments shall be filed on or 
before April 17,1978;

(b) Responses to those comments 
may be filed on or beforé May 8, 1978; 
and

(c) Replies may be filed on or before 
May 18,1978.

34. I t  is further ordered, In accor
dance with the provisions of § 1.419 of 
the Commission’s rules and regula
tions, that all participants in the pro
ceeding ordered herein shall file with 
the Commission an original and five
(5) copies of all comments, responses, 
replies or other pleadings provided for 
herein. In addition to the material 
filed in response to this Notice, the 
Commission may consider any other 
relevant material before it. Copies of 
responses filed in this proceeding shall 
be available for public inspection 
during regular business hours in the 
Commission’s Reference Room at its 
headquarters at 1919 M Street, NW., 
Washington, D.C.

F e d e r a l  C o m m u n i c a t i o n s  
C o m m i s s i o n ,

W i l l i a m  J . T r ic a r i c o ,
Secretary.

A p p e n d ix

I. Licensees of Class IA  public coast radio
telegraph (PORT) stations are required to 
provide the information indicated below for 
each station operated.

A. TRAFFIC INFORMATION

1. For each month, May and September, 
^ 1977, and March, 1978, list the number of

messages and words of all paid radiotele
graph traffic between the PCRT station and 
maritime mobile stations. This data should 
be separated to reflect the following catego
ries: (1) Inbound and outbound traffic; (2) 
traffic with ships of United States registry 
and ships of foreign registry; and (3) class of 
traffic (Full Rate Ordinary; U.S. Govern
ment Ordinary; Marine Press; Greeting Sc 
Gift; Marine Teleprinter Sc Fascimile; other 
(specify)),

2. For each day of the months specified in
A.l. above, provide the number of outbound 
and inbound messages and words handled 
on each day. This data should be separated 
to reflect the following time periods (local 
time at each station): (1) 8 a.m. to 4 p.m.; (2) 
4 p.m. to 12 p.m.; and (3) 12 p.m. to 8 a.m.1

3. For each daily time period indicated in 
A.2. above, provide the number of personnel 
on duty at each PCRT station, separated by 
function: (1) Radiotelegraph operators; (2) 
landline or dispatch operators; and (3) other 
personnel (specify function). Indicate

‘ If the daily data requested is not avail
able for May and September, 1977, so indi
cate and provide only the daily data for 
March, 1978.

whether any radiotelegraph operators were 
responsible for or performed any additional 
functions during their duty tours.

4. For each month specified in A.l. above, 
provide a breakdown of the number of out
bound and the number of inbound messages 
handled by the following receipt and deliv
ery means: CTO; W.U. telegraph teleprinter 
(TWX-telex); telephone; messenger; over- 
the-counter; transferal to or from another 
coast station of the licensee; transferal to or 
from a coast station o l another carrier; or 
any other method. For each message han
dled, indicate whether the outbound initia
tor of the message or the inbound addressee 
of the message is located:

(1) Within a radius of 25 statute miles of 
the PCRT station;

(2) Within a radius of 25 to 100 statute 
miles of the PCRT station; or (3) outside a 
radius of 100 statute miles from the PCRT  
station. Also, provide the number of in
bound and outbound messages handled by 
CTO through gateway city networks of the 
station licensee.

5. For each day of March, 1978, provide a 
breakdown of the number of outbound and 
the number of inbound messages handled 
by each of the means listed in A.4. above 
during the following time periods (local 
time at each station): (1) 8 a.m. to 4 p.m.; (2) 
4 p.m. to 12 p.m.; and (3) 12 p.m. to 8 a.m.

6. For each day, March 13, 18, 19, 22, 24, 
28 and 30,1978, provide the following break
down for each message handled:

OUTGOING MESSAGES

(1) The time received by the station;
(2) The time first placed on the .traffic 

list;
(3) The time delivery completed to the 

ship.
INCOMING MESSAGES

(1) The time received by the station from 
the ship;

(2) The time delivery to the addressee is 
first attempted;

(3) The time delivery to the addressee is 
completed.

N o te .—For both outgoing and incoming 
messages, if delivery is not completed on the 
day received, indicate the date and time 
that delivery is completed.

7. For each month specified in A.l. above, 
list by frequency band (MF (415-525 kHz); 4 
MHz; 6 MHz; 8 MHz; 12 MHz; 16 MHz; and 
22 MHz) the number of messages estimated 
to be handled with ships within a radius of 
500 nautical miles of the PCRT station, 
within a radius of 500-800 nautical miles of 
the PCRT station, within a radius of 800- 
1500 nautical miles of the PCRT station, 
and over 1500 nautical miles of the station. 
Explain the method for arriving at the esti
mate given.

8. For each day, March 13, 18, 19, 22, 24, 
28, and 30,1978, provide the number of traf
fic lists transmitted, the time each transmit
tal initiated, the length of time of each 
transmitted traffic list, and the number of 
ships on each list. For each traffic list, indi
cate the number of ships placed on a traffic 
waiting list following the traffic list trans
mission.

9. For the year 1977, state the number of 
distress calls on 500 kHz received by each 
station. Indicate the number of distress calls 
responded to by the station and the number 
referred to the Coast Guard for necessary 
action.

10. For the year 1977, state the number of 
inbound and outbound messages and words
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B. FINANCIAL INFORMATION

1. For each year, 1974 through 1977, list 
for each PCRT station, the moneys received 
for the following:

(a) Marine Messages, United States Ships:

Charge Coast station Mobile/ship Forwarding/ Total
charge station charge landline charges

Full rate ordinary...........................
U.S. Government ordinary 
Marine press..................................
Greeting and gift...........................
Marine teleprinter and facsimile, 
Other (specify).......................»......,

Total______________________

handled via MF (415-525 kHz) at each sta
tion. For each month specified in A.l. above, 
state the number of inbound and outbound 
messages and words handled via MF (415- 
525 kHz) at each station.

(b ) Marine Messages, Foreign Ships:

Charge Coast station Mobile/ship Forwarding/ Total
charge station charge landline charges

Full rate ordinary..........................
U.S. Government ordinary...........
Marine press..................................
Greeting and gift___ »..................
Marine teleprinter and facsimile, 
Other (specify)..»»»».»»».»»».»»». 

Total............».»..».»......».»».,

(c) Any charges, whether listed by tariff 
or not, associated with the receipt and/or 
forwarding of marine messages (other than 
the landline charges specified in (a) and (b) 
above). Specify by type: forwarding; hold
ing; telephone; messenger; answering ser
vice; special instructions; etc.

(d) Sale and/or lease of land, buildings 
and/or equipment owned by the station or 
situated at the station site(s). Specify by 
type of transaction and the items involved.

(e) Any other moneys received. Specify 
the source.

2. For each month, M ay’and September, 
1977, and March, 1978, list for each PCRT  
station, the moneys received (or receivable) 
for those marine message charges indicated 
in B.l. (a) and (b ) above, utilizing the 
format indicated therein.

3. For each day, March 13, 18, 19, 22, 24, 
28, and 30,1978, list for each PCRT station, 
the moneys received (or receivable) for 
those marine message charges indicated in
B.l. (a) and (b) above, utilizing the format 
indicated therein.

4. For each year, 1974 through 1977, list 
the net book value for each PCRT station. 
Do not include value attributed to any other 
service or co-located station facilities of any 
other service. If any allocation due to co-lo
cated station facilities must be accom
plished, explain the methodology used and 
the items allocated.

5. For each year, 1974 through 1977, list 
for each PCRT station, the costs (see note 
below) incurred for the following:

(a ) Direct: Telegraph operator salaries, 
other personnel salaries, employee benefits, 
rent—property, rent—equipment, mainte
nance-radio equipment, maintenance- 
other facilities, new radio equipment, sta

tion improvements—radio equipment, sta
tion improvements—other facilities, electric
ity, utilities—other than electricity and tele
phone, telephone, telegraph, other leased 
lines (specify), operating taxes, advertising, 
insurance, office materials and supplies, ve
hicles and transportation (local), travel, de
preciation-radio equipment, depreciation- 
other equipment, losses—fire, theft, weath
er, entertainment, other (specify).

(b ) Indirect: Only include those items 
which are the portion of a parent company’s 
operational expense solely attributable to 
each PCRT station’s operation. Specify by 
item of cost. If items of a general nature are 
indicated (e.g. administration expenses), in
dicate what components are included in 
such items. Explain the precise methodolo
gy used to arrive at each cost figure indicat
ed. *

N ote .—For each PCRT station, we do not 
expect any costs allocated with any other 
PCRT station or with any other service. We 
are interested in seeing the actual costs in
volved at each PCRT station.

6. For each month, May and September, 
1977, and March, 1978, list for each PCRT  
station the costs indicated in B.5,(a) and (b) 
above, utilizing the format indicated there
in.

c. PROJECTIONS

1. For each year, 1978 through 1980, list 
for each PCRT station listed on Modified 
Table 2 of Appendix 2 to the Memorandum 
Opinion and Order (Docket No. 19544) re
leased simultaneously with this NPRM, esti
mates of messages and words expected to be 
handled. This data should be separated to

reflect those categories enumerated in A.l. 
above. A detailed explanation, including the 
various factors considered, of how these es
timates are arrived at should be included.

2. For each year, 1978 through 1980, list 
for each PCRT station listed on Table 3 of 
Appendix 2 to the Memorandum Opinion 
and Order (Docket No. 19544) released si
multaneously with this NPRM, estimates of 
messages and words expected to be handled. 
This data should be separated to reflect 
those categories enumerated in A.l. above. 
A  detailed explanation, including the var
ious factors considered, of how these esti
mates are arrived at should be included. Al
though these estimates will be based on a 
particular coast station configuration associ
ated with implementation of an overall im
provement plan, do not consider an inter
connection and retrieval system to be in op
eration.

3. For each year, 1978 through 1980, list 
for each PCRT station indicated in C.l.... 
above, estimates of costs. This data should 
be separated to reflect a cost breakdown as 
shown in B.5. above. A detailed explanation, 
including the various factors considered, of 
how these estimates are arrived at should be 
included.

4. For each year, 1978 through 1980, list 
for each PCRT station indicated in C.2. 
above, estimates of costs. This data should 
be separated to reflect a cost breakdown as 
shown in B.5. above. A  detailed explanation, 
including the various factors considered, of 
how these estimates are arrived at should be 
included. Although these estimates will be 
based on a particular configuration of coast 
stations associated with implementation of 
an overall improvement plan, do not consid
er an interconnection and retrieval system 
to be in operation.

5. With regard to the interconnection and 
retrieval system envisioned within this 
NPRM, provide the following information:

(a) What is the necessary lead time neces
sary to implement the system?
. (b) What additional equipment, lines and 

operators will be necessary for implementa
tion of the system?

(c) What are the estimated costs to imple
ment the system? (Include detailed break
down.)

II. Users of Class I-A  PCRT stations, and 
user associations, are requested to:

A. Discuss whether substantial benefits 
may be derived from the interconnection 
and facility improvements proposals made 
in this NPRM.

B. Indicate whether, to the best of your 
knowledge, users will be willing to support 
the costs of implementation of these im
provements through increased rates, if nec
essary.

C. Discuss the effect these improvements 
could have on user utilization of U.S. PCRT  
stations. Will U.S. PCRT stations be utilized 
less if these improvements are not imple
mented? If so, why?

D. What additional measures are neces
sary to improve the PCRT service you are 
now receiving?

[FR Doc. 78-5867 Filed 3-10-78; 8:45 am]
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[6050-01]

ACTION

PRIVACY ACT OF 1974

New System of Records

AGENCY: ACTION.
SUMMARY: This notice is published 
to inform the public that ACTION has 
established a system of records titled 
“ACTION Information Gathering 
System.” The purpose of this system is 
to furnish information to be used for 
statistical and analysis purposes in 
connection with agency activities in
cluding volunteer projects. The system 
title has been changed from “Manage
ment and Program Control Informa
tion System” to “ACTION Informa
tion Gathering System” in order to 
avoid confusion with other agency in
formation systems.

A notice was published on November 
17, 1977 in the F e d e r a l  R e g is t e r , 
Volume 42, No. 222 at page 59392, re
questing comments from interested 
persons. No comments were received 
from members of the public. Congress
man Chairman Preyer of the House of 
Representatives Subcommittee on 
Government Information and Individ
ual Rights made suggestions which 
have been incorporated in this notice. 
The major changes are: (1) The “Cate
gories of Individuals Covered by the 
System” paragraph has been revised 
to define in more detail the categories 
covered; (2) the “Description of the 
Categories of Records in the System” 
has been revised to explain in greater 
detail what kind of information the 
agency plans to collect and to more ac
curately reflect the nature of the 
system and components; (3) the “Rou
tine Uses” paragraph has been revised 
to reflect, in its entirety, paragraph 8 
of our general routine uses and has 
been revised to inform the reader as to 
who will receive and process the data 
submitted by the individual; (4) a 
paragraph regarding notification, 
access, and contest procedures has 
been added.
DATES: This notice is effective on 
March 13,1978.
ADDRESS: ACTION, 806 Connecticut 
Avenue NW., Washington, D.C. 20525.
FOR FURTHER INFORMATION 
CONTACT:

Mr. John F. Nolan, Office of Admin-

istration and Finance, ACTION,
Washington, D.C. 20525, 202-254-
8105.

System name:
ACTION Information Gathering 

System—ACTION/AF-32.

System location:
Office of Administrative Services/ 

ACTION, 806 Connecticut Avenue 
NW., Washington, D.C. 20525.

Categories of individuals covered by the 
system:

(1) Persons serving in, having served 
in, or who are served by programs ini
tiated by ACTION; (2) persons work
ing with ACTION programs on a vol
unteer basis, and (3) the general 
public, i.e., in communities and areas 
(i) where ACTION programs are; (ii) 
where ACTION programs are pro
posed; and (iii) nationwide for media 
impact studies, post-service studies, 
etc.

Categories of records in the system:
The system will contain information 

necessary to provide statistical and 
analysis data in connection with 
agency activities including volunteer 
projects. The agency anticipates 
during the next year studies in such 
areas as: Recruitment, impact of ad
vertising campaigns or media on a 
given area; public awareness of pro
posed or existing programs; program 
effect in particular demographic areas; 
impact of volunteer service on individ
uals after service; community aware
ness of program impact and volunteer 
programs on private sector volunta
rism» etc. Individuals will be asked to 
complete a form and will be informed 
of the particulars of the study, i.e., the 
specific purpose of the study, who is 
conducting the study, the use of the 
information they submit; who has 
access to the records; provisions of the 
Privacy Act; the authority for collect
ing the data; the effect of nondisclo
sure; the particular study title and the 
Privacy Act system of records identifi
cation number.

This information may include names 
and addresses, relationships to a par
ticular agency activity, age, race, edu
cation, ethnic background, employ
ment history, family size and age 
groups, marital status, impact of an 
ACTION program on the individual or 
community, type of service received, 
volunteer program interest area, effect

of advertising on the individual. Al
though it is impossible to foresee all 
information which will be gathered for 
study the agency anticipates that such 
data may be collected. Subsystems of 
records may be set up for relatively 
short periods of time during the infor
mation gathering stage. However, the 
overall responsibility for these subsys
tems comes under the Administrative 
Services Division. Records will be re
tained only as long as needed for the 
study but statistical data may be re
tained after personal identifiers have 
been removed.

Authority for maintenance of the system:
The Domestic Volunteer Service Act 

of 1973 (42 U.S.C. 4951, 5042 (13) and 
the Peace Corps Act, as amended (22 
U.S.C. 2501, et seq.)).

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses:

Data maintained in this system shall 
be used to enable the agency to carry 
out its authorized functions in connec
tion with program and project evalua
tion as stated in the statement of gen
eral rountine uses published in the 
preliminary statement set forth in 42 
FR No. 182 at page 47439 paragraph 8 
* * * “ Information in any system may 
be used as a data source, for manage
ment information, for the production 
of summary descriptive statistics and 
analytical studies in support of the 
function for which the records are col
lected and maintained, or for related 
personnel management functions or 
manpower studies. Information may 
also be disclosed to respond to general 
requests for statistical information 
(without personal identification of in
dividuals) under the Freedom of Infor
mation Act or the Privacy Act or to 
locate specific individuals for person
nel research or other personnel man
agement functions.” Initially, the in
formation will be furnished by the in
dividual to the ACTION staff person
nel or personnel performing the study 
on behalf of ACTION; Such records 
will be retained only as long as re
quired to complete the work.

Policies and practices for storing, retriev
ing, accessing, retaining, and disposing of 
records in the system:

Storage:
These files may be maintained in 

various fashions. Material placed on
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computers shall be stored in disc packs 
with tape backup. All files shall in any 
event be maintained and filed in 
rooms or cabinets with manipulation 
proof combination locks which are not 
in immediate use.

Retrievability:

Files are retrievable through name 
or identifying number.

Safeguard:

Records in this system will be avail
able only to appropriate personnel, in
cluding staff or other individuals 
working on ACTION’S behalf, having 
a need for such records in the perfor
mance of their duties.

Retention and disposal:

Records in this system shall be 
maintained only so long as necessary 
to carry out the management survey 
or other function for which they were 
collected and then shall either be de
stroyed or the information may be 
stored after removal of all personal 
identification.

System manager and address:

Director, Administrative Services Di
vision, ACTION, 806 Connecticut 
Avenue NW., Washington, D.C. 20525.

Record source categories:

Information will be obtained from 
the individual or persons dealing with 
ACTION programs.

Notification, access and contest procedures:

Individuals wishing to see informa
tion in their records; inquire if this 
system of records contains informa
tion about them; or contest/correct in
formation, should provide their name, 
any former name, date of birth, social 
security number, dates and type of 
record. Individuals should address 
their inquires to: Director, Administra
tive Services Division, Office of Ad
ministration and Finance, ACTION, 
806 Connecticut Avenue NW., Wash
ington, D.C. 20525. All inquiries should 
have “Privacy Act Request” noted on 
the envelope.

This notice is issued in Washington, 
D.C., on March 8,1978.

S a m  B r o w n , 
Director.

[FR  Doc. 78-6453 Filed 3-r 10-78; 8:45 am]

[3510-25]
DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board 

[Order No. 126]

HARRISBURG, PA.

Resolution and Order Approving Application 
of the Eastern Distribution Center, Inc., for a 
Foreign-Trade Subzone

Proceedings of the Foreign-Trade 
Zones Board, Washington, D.C., reso
lution and order. •

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 
18, 1934, as amended (19 U.S.C. 81a- 
81u), the Foreign-Trade Zones Board 
has adopted the following resolution 
and order:

The Board, having considered the 
matter, hereby orders:

After consideration of the application of 
the Eastern Distribution Center, Inc., 
Avoca, Pa., grantee of Foreign-Trade Zone 
No. 24, filed with the Foreign-Trade Zones 
Board (the Board) on October 11, 1977, re
questing authority to establish a special- 
purpose subzone at the typewriter assembly 
plant of the Olivetti Corp. of America, locat
ed at 2800 Valley Road, Harrisburg, Pa., 
within the Harrisburg Customs Port of 
Entry, for the purpose of assembling heavy 
office equipment typewriters (weighing 30 
pounds or more and sold for use without a 
carrying case), the Board, finding that the 
nearest existing foreign-trade zone (No. 24) 
at Wilkes-Barre/Scranton, Pa., will not 
serve adequately the convenience of com
merce with respect to the proposed purpose 
of such subzone, and that the requirements 
of the Foreign-Trade Zones Act, as amend
ed, and the Board’s regulations are satisfied, 
and that the proposal is in the public inter
est approves the application with regard to 
the above product.

The Secretary of Commerce, as Chairman 
of the Board, is hereby authorized to issue a 

• Board order in accordance with this resolu
tion. Should any proposal be made for use 
of,the special-purpose subzone for a manu
facturing operation, the grantee shall 
promptly notify the Board’s Executive Sec
retary for clearance prior to the commence
ment of such as operation.

G r a n t  T o  E s t a b l i s h , O p e r a t e , a n d  
M a i n t a i n  a  F o r e ig n - T r a d e  S u b z o n e  
a t  H a r r is b u r g , P a .

Whereas, by an Act of Congress ap
proved June 18, 1934, an Act: “To pro
vide for the establishment, operation, 
and maintenance of foreign-trade 
zones in ports of entry of the United 
States, to expedite and encourage for
eign commerce, and for other pur
poses,” as amended (19 U.S.C. 81a- 
81u) (the Act), the Foreign-Trade 

^ Zones Board (the Board) is authorized 
and empowered to grant to corpora
tions the privilege of establishing, op
erating, and maintaining foreign-trade 
zones in or adjacent to ports of entry 
under the jurisdiction of the United 
States;

Whereas, the Board’s regulations 
provide (15 CFR 400.304) that the es

tablishment of a foreign-trade subzone 
in an area separate from an existing 
zone, for one or more of the special
ized purposes of storing, manipulating, 
manufacturing, or exhibiting goods 
may be authorized if the Board finds 
that existing or authorized zones will 
not serve adequately the convenience 
of commerce with respect to the pro
posed purposes;

Whereas, the Eastern Distribution 
Center, Inc., grantee of Foreign-Trade 
Zone No. 24 at Wilkes-Barre/Scranton, 
Pa. (the grantee), has made applica
tion (filed October 11, 1977) in due 
and proper form to the Board for the 
establishment, operation, and mainte
nance of a foreign-trade subzone at 
the typewriter assembly plant of the 
Olivetti Corp. of America, located at 
2800 Valley Road, Harrisburg, Pa., for 
the purpose of assembling heavy office 
equipment typewriters (weighing 30 
pounds or more and sold for use with
out a carrying case);

Whereas, notice of said application 
has been given and published, and full 
opportunity has been afforded all in- 
terèsted parties to be heard;

Whereas, the Board has found that 
the proposed location of the foreign- 
trade subzone in Harrisburg is suit
able, and the facilities provided are 
sufficient; and

Whereas, the Board has further 
found that the closest existing foreign- 
trade zone (No. 24) at Wilkes-Barre/ 
Scranton will not serve adequately the 
convenience of commerce with respect 
to the proposed purpose of the sub- 
zone;

Now, therefore, the Board hereby 
grants to the grantee the privilege of 
establishing, operating, and maintain
ing a foreign-trade subzone for the 
above purpose, designated on the re
cords of the Board as Foreign-Trade 
Subzone No. 24A, at the location men
tioned above and more particularly de
scribed on the maps and drawings ac
companying the application, said 
grant being subject to the provisions, 
conditions, and restrictions of the Act 
and the regulations issued thereunder, 
to the same extent as though the same 
were fully set forth herein, and also to 
the following express conditions and 
limitations:

Operation of the foreign-trade sub
zone shall be commenced by the gran
tee within a reasonable time from the 
date of issuance of the grant, and 
prior thereto, the grantee shall obtain 
all necessary permits from Federal, 
State, and municipal authorities.

The grantee shall allow officers and 
employees o f the United States free 
and unrestricted access to and 
throughout the foreign-trade subzone 
in the performance of their official 
duties.

The grantee shall notify the Execu
tive Secretary of the Board for ap
proval prior to the commencement of
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any manufacturing operations within 
the subzone other than the assembly 
of heavy equipment office typewriters.

The grant shall not be construed to 
relieve the grantee or operator from li
ability for injury or damage to tfye 
person or property of others occa
sioned by the construction, operation, 
or maintenance of said subzone, and in 
no event shall the United States be 
liable therefor.

The grant is further subject to set
tlement locally by the District Direc
tor of Customs and District Army En
gineer with the grantee regarding 
compliance with their respective re
quirements for the protection of the 
revenue of the United States and the 
installation of suitable facilities.

In witness whereof, the Foreign- 
Trade Zones Board has caused its 
name to be signed and its seal to be af
fixed hereto by its Chairman and Ex
ecutive Officer at Washington, D.C., 
this 28th day of February 1978 pursu
ant to order of the Board.

F o r e ig n -T r a d e  Z o n e s  
B o a r d ,

J u a n i t a  M .  K r e p s , 
Chairman and Executive Officer.

Attest:
J o h n  J . D a P o n t e ,

Executive Secretary.
[FR  Doc. 78-6413 Filed 3-10-78; 8:45 am]

[3510-25]
[Order No. 127]

WILKES-BARRE, PA.

Approval for a Temporary Foreign-Trade Zone 
Site

Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
and the Foreign-Trade Zones Board 
regulations (15 CFR Part 400), the 
Foreign-Trade Zones Board (the 
Board) adopts the following order:

Whereas, the Eastern Distribution 
Center, Inc., grantee of Foreign-Trade 
Zone No. 24, has applied to the Board 
for authority to establish, operate, and 
maintain a temporary zone site in the 
city of Wilkes-Barre, Luzerne County, 
Pa., for a period not to exceed i  year;

Whereas, the application was accept
ed for filing on November 22, 1977, 
and notice inviting public comment 
was given in the F e d e r a l  R e g is t e r  on 
November 28,1977 (42 FR 60584);

Whereas, an examiners committee 
has investigated the application in ac
cordance with the Board’s regulations 
and recommends approval;

Whereas, the temporary site is 
needed to provide immediate zone ser
vices for the business community until 
the permanent zone, which is present
ly under construction, is ready for oc
cupancy; and

Whereas, the Board has found that 
the requirements of the Foreign-Trade 
Zones Act, as amended, and the 
Board’s regulations are satisfied, and 
that approval of the application is in 
the public interest;

Now, therefore, the Board hereby 
orders:

That the grantee is authorized to es
tablish, operate, and maintain a tem
porary zone site in the city of Wilkes- 
Barre, Luzerne County, Pa., in confor
mity with the application filed Novem
ber 22, 1977, for a period not to exceed 
1 year from the date of this Board 
order. While the facility is requested 
to temporarily serve the permanent 
zone’s first tenant, RCA Corp., its use 
shall not be limited to that tenant. 
The grantee shall notify the Executive 
Secretary of the Board for approval 
prior to the commencement of any 
manufacturing operation within the 
temporary site. The authority given in 
this order is subject to settlement lo
cally by the District Director of Cus
toms and the District Army Engineer 
regarding compliance with their re
spective requirements relating to for
eign-trade zones.

Signed at Washington, D.C., this 
28th day of February 1978.

J u a n i t a  M .  K r e p s , 
Secretary o f Commerce, Chair

man and Executive Officer, 
Foreign-Grade Zones Board.

Attest:.*'
J o h n  J . D a P o n t e ,

Executive Secretary.
[FR  Doc. 78-6412 Filed 3-10-78; 8:45 am]

[3510-25]

Industry and Trade Administration

ROME AIR DEVELOPMENT CENTER ET A L

Consolidated Decision on Applications for 
Duty-Free Entry of Electron Microscopes

The following is a consolidated deci
sion applications for duty-free entry of 
electrom microscopes pursuant to Sec
tion 6(c) of the Educational, Scientific, 
and Cultrual Materials Importation 
Act Of 1966 (Pub. L. 89-651, 80 Stat. 
897) and the regulations issued there
under as amended (15 CFR Part 301). 
(See especially § 301.11(e).)

A  copy of the record pertaining to 
each of the applications in this con
solidated decision is available for 
public review between 8:30 a.m. and 5 
p.m. in Room 6886C of the Depart
ment of Commerce Building, at 14th 
and Constitution Avenue NW., Wash
ington, D.C. 20230.

Docket No. 78-00042. Applicant: 
Rome Air Development Center, 
Deputy for Electronic Technology, 
RADC/ESM, Hanscom AFB, Mass. 
01731. Article: Electron Microscope, 
Model JEM-100CX/SEG/ASID-4D

and acessories. Manufacturer: JEOL 
Ltd., Japan. Intended use of article: 
The article is intended to be used for 
studies of electromagnetic and electro
optic crystalline and non-crystalline 
solids including semiconducting mate
rials, glasses and thin films. The inves
tigations will include determination of 
crystal structure orientation, identifi
cation of secondary phases, and degree 
of crystalline perfection, detection and 
characterization of lattice defects such 
as dislocations, stacking faults, and 
precipitates, the search for defects of 
atomic dimensions and the study of 
surface microstructure on glasses and 
other materials. Article ordered: Sep
tember 28, 1977.

Docket No. 78-00043. applicant: New 
York University Medical Center, 550 
First Avenue, New York, N.Y. 10016. 
Article: Electron Microscope, Model 
JEM-100CX (standard side entry 
type), and Accessories. Manufacturer: 
JEOL Ltd., Japan. Intended use of ar
ticle: The article is intended to be used 
for the following research objectives:
(1) High resolution EM examination 
of the structural details of synaptic 
membranes in the vertebrate retina;
(2) Identification of the sequence of 
events that occur during vesicfe recy
cling at the photoreceptor terminal; 
and (3) Characterization of the nature 
of interreceptoral junctions in the ver
tebrate retina. Other studies and ul- 
trastructural techniques to be em
ployed involve negative staining proce
dures, autoradiography of labelled 
neurotransmitter agent, Golgi-EM for 
the identification of neuronal process
es in synaptic organization of the 
retina. The educational uses to-which 
the article will be put are limited to 
post-doctoral trainees working the de
partment’s (Ophthalmology and 
Physiology), research laboratories. Ap
plication received by Commissioner of 
Customs: November 8,1977.

Docket No. 78-00051. Applicant: The 
University of Texas Health Science 
Center at Dallas, 5323 Harry Hines 
Boulevard, Dallas, Tex. 75235. Article: 
Electron Microscope, Model JEM- 
100CX and Accessories. Manufacturer: 
JEOL Ltd., Japan. Intended use of ar
ticle: The article is intended to be used 
for further experiments on the low 
density lipoprotein (LDL) membrane 
receptor which will include the follow
ing: (1) Studies on the turnover of 
LDL receptors and where on the sur
face do the receptors appear; (2) ef
fects of various drugs on the location 
and turnover of LDL receptors; and (3) 
Interaction of the LDL receptor with 
other surface membrane receptors,
e.g., conconavalin-A. Application re
ceived by Commissioner of Customs: 
November 10,1977.

Docket No. 78-00057. Applicant: 
Wesley Medical Center, Dept, of Ob- 
Gyn, 550 North Hillside, Wichita, 
Kans. 67214. Article: Electron Micro-
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scope, Model EM 201 and accessories 
with plate camera. Manufacturer: 
Philips Electronics Instruments NVD, 
the Netherlands. Intended use of arti
cle: The article is intended to be used 
for studies of all tumors of the female 
reproductive system, malignant and 
benign; such as tumors of the ovary, 
endometrium, cervix, endocervix, fal
lopian tube, vagina and vulva. Mor
phological changes are described in 
primary and metastatic tumors. Com
parative studies are done or̂  malignant 
tumors before and after treatment 
with chemotherapy, X-ray cobalt. The 
article will also be used in the training 
of M.D., Ob-Gyn postgraduates and 
M.D. Pathology postgraduates. Article 
ordered: December 21,1976.

Docket No. 78-00061. Applicant: Uni
versity of Kentucky, School of Biologi
cal Sciences, 101 T.H. Morgan Build
ing, Lexington, Ky. 40506. Article: 
Electron Microscope, Model H-500. 
Manufacturer: Hitachi, Japan intend
ed use of article: The article is intend
ed to be used for electron microscopic 
studies of the interaction of bdellovi- 
brio bacteriovorus with its prey. The 
experiments to be conducted will in
clude the following: (1) Seeing where 
the bdellovibrios attach, (2) Isolating 
various fractions of the prey outer 
layers and testing for the ability of 
the fractions to inhibit attachment of 
bdellovibrios, (3) Isolating various 
fractions of the bdellovibrio outer 
layers and studying their ability to in
hibit attachment by bdellovibrios, (4) 
Looking for a change in bdellovibrios 
comparable to eclipse in bacterio
phage: determining when loss of the 
flagellum and sensitivity to bacterio
phage occur; looking for retraction of 
pili, (5) Seeing if infected prey are still 
susceptible to bdellovibYios in the 
area in which the cell wall remains in 
close association with the cytoplasmic 
membrane, (6) Investigating the role 
of pili in.the attachment by bdellovi
brios, and (7) Characterizing attach
ment mutants of bdellovibrio, (8) Ex
amination of ultrathin sections of 
specimens from attachment mixtures 
which have been subjected to condi
tions that prevent penetration by bdel
lovibrios, (9) Characterizing penetra
tion mutants of bdellovibrios, (10) 
Study of the fine structure of penetra
tion in attachment pairs in which the 
prey cell has been altered, and (111 
Study of the detailed ultrastructure 
and morphology of penetration in sys
tems in which the symptons of infec
tion are markedly altered.

The article will also be used to train 
students in the techniques of electron 
microscopy in the following courses:
BIO 395—Independent Undergraduate Re

search in Biology.
BIO 795—Research in Zoology.
BIO 796—Research in Botany.
BIO 797-798—Research in Bacteriology.

Article ordered: April 21,1977.

Docket No. 78-00067. Applicant: 
Loyola University of Chicago, Striteh 
School of Medicine, 2160 South First 
Avenue, Maywood, 111. 60153. Article: 
Electron Microscope, Model EM 201 
and Accessories. Manufacturer: Philips 
Electronics Instruments NVD, The 
Netherlands. Intended use of article: 
The article is intended to be used in 
the following research projects: (1) 
Immunoelectron microscopic localiza
tion of blood group substances A, B, 
and H innormal and neoplastic human 
tissues; (2) ultrastructure and quanta- 
tion of normal and altered lung surfac
tant; (3) mechanisms and treatment of 
lung lesions and associated surfactant 
damage in shock; and (4) localization 
of pacemarker cells outside the main 
sinoatrial node of the heart. In addi
tion, the article will be used in the 
training of residents and research fel
lows in the Department of Pathology 
in the use of the article and its appli
cations in diagnostic pathology as a re
search tool. Article ordered: August 17, 
1977.

Docket No. 78-00068. Applicant: 
Lutheran Medical Center, 150 55th 
Street, Brooklyn, N.Y. 11220. Article: 
Electron Microscope, Model EM 9S-2 
and Accessories. Manufacturer: Carl 
Zeiss, West Germany. Intended use of 
article: The article is intended to be 
used for studies of a variety of human 
and animal tissues, principally kidney, 
liver, lung and also tumors. These 
studies will include submicroscopic or
ganelle distribution and changes, al
terations in cell membrane, subcelluar 
changes in cells induced by environ
mental factors. The plumonary miner
al burden in human lungs obtained at 
autopsy will be determined and related 
to environmental factors. Tissues 
which have been appropriately pre
pared will be examined for asbestos. In 
selected animal experiments, viral par
ticles will be identified and related to 
oncogenic developmental factors. Edu
cation will be carried out on an indi
vidual basis for the training of staff 
pathologists, residents in pathology 
and pathology technicians, as well as 
staff physicians and staff residents in 
the use of the electron microscope, the 
general principles of the techniques 
used in preparation of material for 
electron microscopy and in the knowl
edge of the ultrastructure of cells, tis
sues and minerals. Article ordered: Oc
tober 7,1977.

Docket No. 78-00070. Applicant: En
vironmental Protection Agency, Envi
ronmental Research Center, 26 West 
St. Clair Street, Cincinnati, Ohio 
45268. Article: Electron Microscope, 
Model JEM 100CV (JEM 100CX) and 
Accessories. Manufacturer: JEOL Ltd., 
Japan. Intended use of article: The ar
ticle is intended to be used for a vari
ety of EPA programs. These will in
clude research investigations in the 
areas of advanced waste treatment,

analytical quality control, environ
mental toxicology and water supply. 
The article will be used for high reso
lution studies of virus-infected cells, 
virions, isolated viral nucleic acids and 
proteins. Another aspect will be its use 
for particulate identification in water 
samples, visualization of the colloidal 
material remaining after treatment. In 
addition, high resolution microscopy 
will be used to investigate smoke and 
dust particulates of importance to in
halation toxicology as well as ultras
tructural evaluation of biological sam
ples for tissue pathology and morphol
ogy after animal exposure to these 
pollutants. Article ordered: August 31, 
1977.

Docket No. 78-00071. Applicant: Sa
vannah State College, Department of 
Biology, P.O. Box 20119, Falligant 
Avenue, Savannah, Ga. 31404. Article: 
Electron Microscope, Model EM 9S-2 
and Accessories. Manufacturer: Carl 
Zeiss, West Germany. Intended use of 
article: The article will be used in the 
research project “Ultrastructural 
Modifications Chlorogonium Species 
Induced by Metabolic Inhibitors” to 
examine the effects of a variety of 
metabolic inhibitors including cyto
toxic compounds, polyene and macro- 
lide family antibiotics, and antihista
mines, on the growth and viability of 
six species of Chlorogonium. Parallel 
experiments will involve the utiliza
tion of electron microscopic tech
niques and observations to establish 
comparative patterns of ultrastruc
tural modifications or changes among 
Chlorogonium substrains produced 
and correlate these changes with spe
cific mechanisms of action known for 
each drug or inhibitor employed. Com
plementary studies will involve utiliza
tion of electron microscopic tech
niques and observations to identify 
and characterize ultrastructural modi
fications induced by pyribenzamine 
which produce the well known chloro
tic substrains of Euglenea gracilis var. 
bacillaries. In addition, the article will 
be used to support three senior 
courses (Biology 430. Biology Seminar, 
Biology 431. Introduction to Research, 
and Biology 440. Senior Research) as 
well as provide expansion and flexibil
ity in student laboratory experimenta
tion in various other biolQgy courses. 
Application received by Commissioner 
of Customs: December 5,1977.

Docket No. 78-00074. Applicant: Uni
versity of California at Davis, Univer
sity of California, School of Medicine, 
Department of Human Anatomy, 
Davis, Calif. 95616. Article: Electron 
Microscope, Model EM 400 HMG with 
High Magnification Goniometer and 
Accessories. Manufacturer: Philips 
Electronics Instruments NVD, The 
Netherlands. Intended use of article: 
The article is intended to be used for 
research in the following projects: (1) 
Studies of the nature of the’placental
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surface and the cytology of placental 
function; (2) Studies of the interaction 
of trophoblast and uterine luminal 
epithelial cells at implantation; (3) 
Distribution of receptor groups on the 
surface of the trophoblast; (4) Studies 
on carcinogenesis, specifically, ones in
volving possible viral contribution to 
carcinogenesis in mouse and woman, 
and the nature of the interaction of 
macrophages and melanoma cells; (5) 
Studies on the basis of formation and 
modification of basal lamina, both in 
the developmental process and in dis
ease processes, such as glomerular ne
phritis; and (6) Studies on the interac
tions of bacteria and cells, specifically 
the interaction between Nocardia and 
alveolar and peritoneal macrophages. 
The objectives to be pursued in the 
course of the investigations are those 
of basic biomedical sciences: To under
stand the mechanisms of both normal 
and abnormal eell growth and develop
ment; To interrelate cell structure 
with the function in normal and dys
functional situations and in cases of 
carcinogenesis and infection; To eluci
date the cellular mechanisms of 
normal cell function in order to better 
understand control mechanisms. Arti
cle ordered: October 18,1977.

Docket No. 78-00075. Applicant: In? 
stitute of Forest Genetics, North Cen
tral Forest Experiment Station, 
USDA-Forest Service, Box 898, Rhine
lander, Wis. 54501. Article: Electron 
Microscope, Model H-300 and Accesso
ries. Manufacturer: Hitachi, Japan. In
tended use of article: The article will 
be used to study two problems of seed 
production in jack pine and white 
spruce. Specifically, the article will be 
used to compare the normal develop
ment of apical meristems with those 
treated by various chemical agents, 
such as gibberellic acid, that induce 
flowering. Through morphological, 
anatomical, and ultrastructural stud
ies, a comparison of normal and abort
ing reproductive structures will be 
conducted so that the timing and 
causes of abortion can be identified. 
These studies include the relationship 
of the vasculature to the position of 
sterile and fertile regions of the flower 
and the relationship of pollination and 
fertilization to ovule and seed abor
tion. Article ordered: October 21, 1977.

Docket No. 78-00077. Applicant: 
Denver Technical Support Center, 
MESA, Building 55, Denver Federal 
Center, P.O. Box 25367, Denver, Colo. 
80225. Article: Electron Microscope, 
Model EM 400 HTG with High H it 
Goniometer Stage and Accessories. 
Manufacturer: Philips Electronics In
struments NVD, The Netherlands. In
tended use of article: The article is in
tended to be used for studies of rock 
and mineral dust generated in mining 
and milling activities and consisting of 
any type of naturally occurring sili
cate, oxide, sulfied, carbonate, sulfate,

halide, or other type of mineral. The 
size and shape, crystal structure orien
tation, grain growth and microstruc
ture, defect structure, and chemical 
composition properties of the materi
als will be investigated. The objective 
of the investigations is the identifica
tion of toxic minerals, such as asbestos 
and the identification of materials 
containing toxic elements such as ar
senic in airborne dust in support of 
the enforcement of health and safety 
standards in the nation’s mines and 
mills. Article ordered: July 21,1977.

Docket No. 78-00083. Applicant: 
Howard University of College of Medi
cine, 520 W  Street NW., Washington, 
D.C. 20059. Article: Electron Micro
scope, Model EM 10 and Accessories. 
Manufacturer: Carl Zeiss, West Ger
many. Intended use of article: The ar
ticle is intended to be used in demon
strating teratogenic effects of drugs in 
living organisms that have been ex
posed to mycotoxins or pathogen 
fungi. The objectives pursued in the 
course of the sytochalasins.

(1) To determine the in-vivo effects 
of the sytochalasins.

(2) To see what tissues are affected 
due to the administration of mycotox
ins.

(3) To study the molecular mecha
nism of action of the pathogenic fungi 
and mycotoxins in development.

(4) To see if foods, normally parasit- 
ed by fungi that produce mycotoxins 
when fed to laboratory animals, will 
cause teratogenesis.

The article will also be used in the 
course “ Introductory Electron Micros
copy” which involves fixation tech
niques to demonstrate different sub- 
cellular organelles. Article ordered: 
August 29,1977.

Comments: No comments have been 
received with respect to any of the 
foregoing applications.

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles 
for such purposes as these articles are 
intended to be used, was being manu
factured in the United States at the 
time the articles were ordered.

Reasons: Each foreign article to 
which the foregoing applications 
relate is a conventional transmission 
electron microscope (CTEM). The de
scription of the intended research 
and/or educational use of each article 
established the fact that a comparable 
CTEM is pertinent to the purposes for 
which each is intended to be used. We 
know of no CTEM which was being 
manufactured in the United States 
either at the time of order of each ar
ticle described above or at the time of 
receipt of application by the U.S. Cus
toms Service.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
any of the foreign articles to which

the foregoing applications relate, for 
such purposes as these articles are in
tended to be used, which was being 
manufactured in the United States 
either at the time of order or at the 
time of receipt of application by the 
U.S. Customs Service.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ic h a r d  M. S e p p a , 
Director, Statutory 

Import Programs Staff 
[FR Doc. 78-6456 Filed 3-10-78; 8:45 am]

[3510-04]

National Technical Information Service

GOVERNMENT-OWNED INVENTIONS

Availability for Licensing

The inventions listed below are 
owned by the U.S. Government and 
are available for domestic and possibly 
foreign licensing in accordance with 
the licensing policies of the agency- 
sponsors.

Copies of the patents cited are avail
able from the Commissioner of Pat
ents and Trademarks, Washington, 
D.C. 20231, for $0.50 each. Requests 
for copies of patents must include the 
patent number.

Copies of the patent applications 
can be purchased from the National 
Technical Information Service (NTIS), 
Springfield, Va. 22161 for $4 ($8 out
side North American Continent). Re
quests for copies of patent applica
tions must include the patent applica
tion number. Claims are deleted from 
patent application copies sold to the 
public to avoid premature disclosure in 
the event of an interference before the 
Patent and Trademark Office. Claims 
and other technical data will usually 
be made available to serious prospec
tive licensees by the agency which 
filed the case.

Requests for licensing information 
on a particular invention should be di
rected to the address cited for the 
agency-sponsor.

D o u g l a s  J . C a m p i o n , 
Patent Program Coordinator, 

National Technical Informa
tion Service.

U.S. D epartm ent  o p  th e  A ir  F orce AF/ 
JACP, 1900 H a l f  Street SW., W a s h in g 
t o n . D .C . 20314

Patent application 841,879: Annular Laser 
Having Adjustable and Interchangeable 
Laser Windows; filed October 13,1977.

U.S. D epar tm ent  o f  A g r icultur e , Research 
Agreements and Patent Branch, Federal 
Services Division/Federal Building, Ag
ricultural Research Service, Hyattsville, 
Md. 20882

Patent application 837,489: Soil Stabiliza
tion Method; filed September 28,1977.

U.S. D epartm ent  of C om m erce , National 
Technical Information Sevice, 5285 Port 
Royal Road, Springfield, Va. 22161
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Patent application 843,293: Document Re
production Illumination/Exposure Con
trol System; filed October 18,1977.

U.S. D epartm ent  o f  T r a n spo r t atio n , 
Patent Counsel, 400 7th Street SW., 
Washington, D.C. 20590

Patent 4,058,911: Road-Runner Alcohol 
Safety Interlock System; filed August 18,
1976, patented November 22, 1977; not 
available NTIS.

U.S. D ept , of H ealth , E d u c a t io n  and  W el
fare, National Institutes of Health, 
Chief, Patent Branch, Westwood Build
ing, Bethesda, Md. 20014

Patent application 737,271: Flocking of 
Blood-Contacting Surfaces of Artificial 
Implant Devices. Filed November 1, 1976.

Patent application 805,567: Tranquilizer 
Dart. Filed June 10,1977.

Patent application 809,461: Medical Sonar 
for Use with Ultrasonic Camera; filed 
June 23,1977.

U.S. D epartm ent  of I n te r io r , Banch of Pat
ents, 18th and C Streets NW., Washing
ton, D.C. 20240

Patent application 815,127: Muffler for 
Pneumatic Drill; filed July 13,1977.

U.S. D epartm ent  of th e  N a v y , Assistant 
Chief for Patents, Office of Naval Re
search, Code 302, Arlington, Va. 22217

Patent application 817,884: Fluidic Interface 
Means; filed July 20,1977.

Patent application 832,507: Active Wave
guide Coupler for Surface Acoustic Waves; 
filed September 12,1977.

Patent application 833,414: Strain Actuated 
Hydraulic Holdback Bar; filed September
15.1977.

Patent application 833,415: Catapult Re- 
straint/Release System; filed September
15.1977.

Patent application 835,089: Remote Plotter 
Control System; filed September 21, 1977.

Patent application 836,167: Explosively-Sep
arated Tongue and Groove Joint; filed 
September 23, 1977.

Patent application 836,822: Intense Ion 
Beam Producing Reflex Triode; filed Sep
tember 26, 1977.

Patent application 837,058: Dual Ground 
Microstrip Antennas; filed September 28,
1977.

Patent application 839,946: A Vinyl Poly- 
mer-Fluoroalkylether Oligomer Composi
tion; filed October 6,1977.

Patent application 840,080: Dual Asymmet
rically Fed Electric Microstrip Dipole An
tenna; filed October 6,1977.

Patent application 840,081: Dual Diagonally 
Fed Electric Microstrip Dipole Antenna; 
filed October 6,1977.

Patent application 840,082: Dual Notch Fed 
Electric Microstrip Dipole Antenna; filed 
October 6,1977.

Patent application 840,865: Submersible Ap
paratus for Evacuating Seawater from 
Suction-Type Work-Handling Gripper 
Members; filed October 11,1977.

Patent application 847,331: Notched/Diag- 
onally Fed Twin Electric Microstrip 
Dipole Antennas; filed October 31,1977.

Patent application 847,454: End Fed Twin 
Electric Microstrip Dipole Antennas; filed 
October 31,1977.

Patent 4,048,500: Infrared Background Sup
pression; filed November 8, 1976, patented 
September 13,1977; not available NTIS.

Patent 4,051,062: 7-Amino Coumarin Dyes 
for Flashlamp-Pumped Dye Lasers; filed 
September 3, 1976, patented September 
27,1977; not available NTIS.

Patent 4,053,886: Stepped Dual-Frequency 
Ocean-Wave Spectrometer; filed Novem
ber 19, 1976, patented October 11, 1977; 
not available NTIS.

Patent 4,054,879: Dual-Frequency, Remote 
Ocean-Wave Spectrometer; filed Novem
ber 19, 1976, patented October 18, 1977; 
not available NTIS.

N a t io n a l  A e r o nautics  and  S pace A d m in is 
t r a t io n , Assistant General Counsel for 
Patent Matters, NASA Code GP-2, 
Washington, D.C. 20546

Patent 4,027,494: Low Gravity Phase Sepa
rator; filed September 12, 1975, patented 
June 7,1977; not available NTIS.
[FR Doc. 78-6455 Filed 3-10-78; 8:45 am]

[3510-22]

National Oceanic and Atmospheric 
Administration

FISHERY MANAGEMENT PLAN FOR COMMER
CIAL AND RECREATIONAL FISHERIES OFF 
THE COASTS OF WASHINGTON, OREGON  
AND CALIFORNIA COMMENCING IN 1978

Environmental Impact Statement; Availability

AGENCY: National Oceanic and At
mospheric Administration, Commerce.
ACTION: Final Environmental Impact 
Statement.
SUMMARY: Pursuant to Section 
102(2X0 of the National Environmen
tal Policy Act of 1969, the Pacific Fish
ery Management Council and the Na
tional Marine Fisheries Service, Na
tional Oceanic and Atmospheric Ad
ministration, have propared a final en
vironmental impact statement on the 
proposed implementation of the Fish
ery Management Plan for Commercial 
and Recreational Fisheries off the 
coasts of Washington, Oregon and 
California commencing in 1978.

The proposed action will continue 
the management of commercial and 
recreational salmon fisheries off the 
coasts of Washington, Oregon and 
California in 1978 for optimum yield, 
conservation of the stocks and equita
ble allocation domestic, fishermen, in
cluding treaty Indians. To achieve 
these management objectives, regula
tions are proposed for the commercial 
troll, ocean-sport and Indian treaty 
fisheries within the fishery conserva
tion zone. The proposed regulations 
utilize limited seasons, limited areas, 
gear restrictions, fish size limitations 
and daily recreational fishing bag 
limits. Alternative management mea
sures and their implacts are discussed.
ADDRESSES: Copies of the environ
mental statement are available for in
spection at:
Pacific Fishery Management Council, 526 

SW. Mill Street, Portland Oreg. 97201. 
National Marine Fisheries Service, North

west Regional Office, 1700 Westlake 
Avenue, N., Seattle, Wash. 98109.

National Oceanic and Atmospheric Adminis
tration, Environmental Science Informa

tion Center, Page Building 2, Room 193, 
3300 Whitehaven Street NW., Washingon, 
D.C. 20235.

A limited number of single copies are 
available upon request to:
Mr. Lorry M. Nakatsu, Executive Director, 

Pacific Fishery Management Council, 526 
S.W. Mill Street, Portland, Oreg. 97201. 

Mr. Donald R. Johnson, Northwest Region
al Director, National Marine Fisheries 
Service, 1700 Westlake Avenue, N., Seat
tle, Wash. 98109.

SUPPLEMENTARY INFORMATION: 
Concurrent with the appearance of 
this Notice, this environmental impact 
statement is being transmitted to the 
Environmental Protection Agency.

Copies of the environmental state
ment have been sent-to various Feder
al, State and local agencies as outlined 
in the Council on Environmental 
Quality Guidelines.

Dated: March 8,1978.
W in f r e d  H .  M e i b o h m , 

Associate Director, National 
Marine Fisheries Service. 

[FR Doc. 78-6505 Filed, 3-10-78; 8:45 am]

[3510-22]

SURF CLAM AND OCEAN QUAHOG FISHERIES 

Cloture

The purpose of this notice is to an
nounce the Regional Director's deter
mination that pursuant to 50 CFR 
652.6(c) (43 FR 6954, February 17, 
1978) the surf clam quota established 
for the second half of the first quarter 
of 1978 will be exceeded on or before 
March 12, 1978. This determination is 
based on an analysis of the log book 
reports supplied by licensed vessels 
and surf clam processors. These re
ports indicate that the total quarterly 
allocation of 350,000 bushels estab
lished by the Surf Clam and Ocean 
Quahog fishery management plan will 
be caught by March 12, 1978. There
fore, I am announcing that it shall be 
unlawful to fish for surf clams in the 
Fishery Conservation Zone (FCZ) 
from 0001 hours, March 13, 1978, 
through 2400 hours, March 31, 1978. 
This notice does not effect fishing for 
surf clams in State territortial waters 
or fishing for ocean quahogs in the 
FCZ.

For further information concerning 
the closure contact: Mr. William G. 
Gordon, Regional Director, Northeast 
Region, National Marine Fisheries 
Service, 14 Elm Street, Gloucester, 
Massachusetts 01930, telephone 617- 
281-3600.

Dated: March 9,1978.

W in f r e d  H .  M e i b o h m , 
Associate Director, National 

Marine Fisheries Service.

[FR  Doc. 78-6551 Filed 3-10-78; 8:45 am]
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[6355-01]

CONSUMER PRODUCT SAFETY 
COMMISSION

CELLULOSE HOME INSULATION 

Proceeding

AGENCY: Consumer Product Safety 
Commission.
ACTION: Notice of proceeding.
SUMMARY: In this document, the 
Consumer Product Safety Commission 
begins the process of developing a 
mandatory consumer product safety 
standard for the fire hazards associat
ed with cellulose home insulation. In 
taking this action the Commission is 
granting, in part, a petition from the 
Metropolitan Denver District Attor
ney’s Consumer Office concerning 
home insulation (CP 77-1).
DATES: Anyone who wishes may 
submit to the Commission by April 12, 
1978, either (1) one or more existing 
standards as a recommended consumer 
product safety standard or (2) and 
offer to develop a recommended con
sumer product safety standard. On 
March 27, 1978 at 1:30 p.m., members 
of the Commission’s staff will hold a 
meeting with potential offerors to dis
cuss procedures and guidelines to be 
followed by offerors in submitting an 
offer to develop a standard. The meet
ing will be held in Room 456, 
Westwood Towers Building, 5401 
Westbard Avenue, Bethesda, Md. Per
sons interested in attending the meet
ing are requested to contact Harry 
Cohen, 301-492-6453, at least two days 
prior to the meeting.
ADDRESS: Submissions must be made 
to the Office of the Secretary, Con
sumer Product Safety Commission, 
1111 18th Street NW., Third Floor, 
Washington, D.C. 20207. Information 
cited in this document may also be re
viewed at this location.
FOR FURTHER INFORMATION 
CONTACT: Harry Cohen, Office of 
Program Management, Consumer 
Product Safety Commission, Washing
ton, D.C. 20207 301-492-6453.
SUPPLEMENTARY INFORMATION: 
The Consumer Product Safety Com
mission ( “Commission” ) has prelimi
narily determined (1) that fire hazards 
associated with cellulose home insula
tion constitute unreasonable risks of 
death or injury and (2) that one or 
more consumer product safety stan
dards are necessary to eliminate or 
reduce those unreasonable risks. 
Therefore, the Commission begins this 
proceeding under section 7 of the Con
sumer Product Safety Act (15 U.S.C. 
2056) to. develop a consumer product 
safety standard for this product.

A. P r o d u c t  D e f i n i t i o n

For the purposes of this notice, “cel
lulose home insulation” means cellulo-

sic fiber, loose fill, thermal insulation 
intended for use in or around a perma
nent or temporary household or resi
dence. The definition includes insula
tion installed using the “wet process” 
method of installation. The “wet pro
cess” insulation is blown into an area 
with a spray or mist of water applied 
at the nozzle during installation. 
When dried, insulation installed in 
this manner loses its fluffiness and be
comes a low density solid, similar in 
texture to expanded polystyrene foam. 
The wet process insulation is included 
since it may present the same risk of 
injury as cellulose insulation installed 
by other methods. The definition does 
not include spray-on cellulose insula
tion which is applied with an adhesive 
to interior/exterior walls, and interior 
ceilings, since the Commission believes 
that this insulation is rarely used in 
homes or residences and since the 
Commission has insufficient informa
tion to determine that this insulation 
presents an unreasonable risk of 
injury from fires.

The insulation covered by this pro
ceeding includes cellulose insulation 
that is produced or distributed for sale 
to consumers for installation in house
holds or residences, as well as insula
tion that is produced or distributed for 
installation by professionals in house
holds or residences. Cellulose insula
tion that is labeled as, marketed, and 
sold solely for non-residential installa
tion is not included within the scope 
of this proceeding.

The proceeding is limited to home or 
residential insulation since the report
ed incidents are primarily confined to 
homes and residences, and since the 
technical analysis indicates that con
sumers are most likely to be injured as 
occupants of a dwelling or residence.

Cellulose home insulation is manu
factured predominantly from wood- 
based cellulosic fiber, such as selected 
paper (newspapers, newsprint) or 
paper board stock, which is shredded 
and ground or pulverized to form the 
insulation. These pulverized materials 
are normally treated with chemicals to 
provide flame resistant properties. Cel
lulose home insulation is usually a 
light, fluffy, fibrous material that can 
either be poured or blown into place. 
The insulation may be installed by 
pouring (by hand) between ceiling 
joists in attics or by blowing (through 
specially designed pneumatic equip
ment) between ceiling joists in attics, 
in stud wall cavities, or other hollow 
spaces located in housing.

B .  B a c k g r o u n d

On October 20, 1976, the Commis
sion received a petition (CP 77-1) from 
the Metropolitan Denver District At
torney’s Consumer Office concerning 
home insulation. The petition request
ed the Commission to initiate a stan
dard development proceeding to ad

dress certain risks of injury alleged to 
be associated with cellulose, fibrous 
glass, and plastic foam/resin home in
sulation. After considering informa
tion gathered by its staff in analyzing 
the issues raised by the petition, the 
Commission, on August 22, 1977, held 
a public meeting to enable interested 
persons to present data, views, and ar
guments to assist the Commission in 
determining whether or not the peti
tion should be granted. The Commis
sion solicited written comments on the 
petition until October 21, 1977. After 
considering the oral and written com
ments, as well as an oral briefing of 
the issues by the staff, the Commis
sion on November 10, 1977 instructed 
the staff to prepare a briefing package 
and a draft F e d e r a l  R e g is t e r  notice to 
initiate a standard development pro
ceeding to address the fire hazards as
sociated with cellulose home insula
tion. On February 9, 1978, after con
sidering this information, the Commis
sion preliminarily determined that a 
consumer product safety standard is 
necessary to eliminate or reduce the 
unreasonabe risk of injury from fire 
associated with cellulose home insula
tion.

Although the petition alleges that 
flammability hazards are associated 
with fibrous glass home insulation and 
plastic foam-resin home insulation, 
the Commission has decided to confine 
the scope of this proceeding to fire 
hazards associated with cellulose 
home insulation. According to the Na
tional Bureau of Standards (NBS), 
data available from the National Fire 
Incident Reporting System (NFIRS), 
the data collection system of the Na
tional Fire Prevention and Control Ad
ministration (NFPCA), supports the 
conclusion that non-cellulose insula
tion has not played any significant 
role as the first material to be ignited 
in fire incidents where insulation was 
involved, According to NBS, this 
would indicate that non-cellulose insu
lation may not present a significant 
fire hazard. Fire Marshals from sever
al jurisdictions who have communicat
ed their concern to CPSC particularly 
identify cellulose insulation as a prob
lem. In addition, consumer complaints 
and newspaper articles concerning 
fires associated with home insulation 
frequently mentioned cellulose home 
insulation. The Commission has not 
decided what action, if any, to take as 
to non-cellulose insulation.

In initiating this proceeding to de
velop a standard to address the unrea
sonable risk of injury from fire associ
ated with cellulose home insulation, 
the Commission grants, in part, the 
petition submitted by the Metropoli
tan Denver District Attorney’s Con
sumer Office (CP 77-1). After further 
staff briefings, the Commission will 
make a determination concerning the 
other issues in the petition regarding 
home insulation.
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C . N a t u r e  o f  t h e  R i s k  o f  I n j u r y

Information about accidents and in
juries associated with cellulose home 
insulation that indicates a need for re
medial action includes:

(1) Reports of in-depth investiga
tions conducted by the Commission 
concerning fires associated with cellu
lose home insulation,

(2) Consumer complaints to the 
Commission and newspaper articles,

(3) Reports from Fire Marshals in 
several States and communities, and

(4) Fire incidence data provided by 
the National Fire Prevention and Con
trol Administration (NFPCA).

Copies of this material and other 
documents cited may be reviewed in or 
obtained from the Office of the Secre
tary, CPSC, Third Floor, 1111 18th 
Street, NW., Washington, D.C. 20207.

The incidents and injuries reported 
in these source materials and the tech
nical analysis of the CPSC staff indi
cate to the Commission that cellulose 
home insulation with insufficent or 
improper chemical treatments could 
result in a fire if the insulation comes 
into contact with electrical devices or 
heat sources such as recessed lighting 
fixtures, trouble lights, and furnace 
flues and chimneys. The insulation 
may also ignite if it comes into contact 
with a lighted cigarette, or if it comes 
into contact with an open flame, such 
as from a match, lighter, or plumber’s 
torch.

In addition, laboratory tests con
ducted by NBS to verify the possibility 
of fires related to smoldering ignition 
of the insulation demonstrate that 
fires could be initiated by insulation 
installed over (1) recessed light fix
tures using a bulb exceeding the rated 
wattage for the fixture and (2) electri
cally overloaded plastic-jacketed 
wiring. (Although the NBS tests did 
not result in ignition when tests were 
run using the correct wattage of light 
bulbs, the Commission believes that it 
is theoretically possible to ignite cellu
lose insulation in contact with certain 
recessed light fixtures that are operat
ed with the correct wattage light bulbs 
for which the fixture is rated. In- 
depth investigations conducted by the 
Commission revealed that some inci
dents occurred when correct wattage 
light bulbs had been used.) Cellulose 
insulation exposed for a prolonged 
time to a source of low energy heat 
such as an overheated light fixture or 
an overloaded electrical wire may 
ignite, usually involving smoldering 
combustion. The smoldering combus
tion may continue to spread causing 
ignition of other combustibles in the 
attic area and may result in flaming 
combustion. The Commission has re
ceived several reports of incidents in
volving the smoldering combustion of 
cellulose insulation.

When the cellulose insulation ignites 
and a fire is started in a residence or

dwelling, consumers in the residence 
or dwelling would be exposed to a risk 
of injury from bums or smoke inhala
tion. Once flaming combustion occurs, 
either directly from the celloulose or 
through ignition of other combusti
bles, the fire is likely to spread rapidly 
and fully involve the attic. A  fire of 
this magnitude produces large 
amounts of heat and smoke, and if not 
extinguished will eventually consume 
the entire structure. The most prob
able injury scenario involves the oc
currence of a fire in the early morning 
hours while occupants are asleep. Oc
cupants with physical handicaps or 
whose reactions are otherwise im
paired (through alcohol or medication, 
for example) may be less likely to 
detect fire or smoke and may be more 
limited in their ability to escape from 
the premises safely. With such impair
ment, escape potential is limited and it 
is likely for the fire to bum undetect
ed, spreading flame and smoke into 
the living area and preventing safe 
egress of the occupants. The National 
Household Fire Survey (September 
1977) and Report Number 13/76 from 
the British Home Office (Data Collec
tion Feasibility Study on Home Acci
dents: Review of Data Collected by the 
Fire Brigades) both estimate that 
about three percent of residential fires 
result in injuries. Data available from 
the National Fire Incident Reporting 
System of the NFPCA concerning in
juries from fires where home insula
tion was the first item to ignite con
form with these estimates.

The Commission believes that, due 
to the increased demand for home in
sulation products in general, including 
cellulose home insulation, and the in
experience of new manufacturers and 
the questionable quality of their pro
duction facilities, it is reasonably fore
seeable that some cellulose home insu
lation may be manufactured with in
sufficient or improper chemical treat
ments to protect against a risk of 
injury from fire associated with igni
tion of the insulation. The Commis
sion also believes that the increased 
demand for cellulose home insulation 
may lead to the increasing frequency 
of improper installation of the insula
tion, by professionals or consumers, so 
that the insulation may be exposed to 
ignition from a recessed lighting fix
ture or other ignition source in the in
stallation area. As a result, the Com
mission believes that unless there is a 
mandatory standard addressing the 
flammability properties of cellulose 
home insulation, it is increasingly 
likely that consumers will be exposed 
to a risk of injury from fires associated 
with cellulose home insulation. Ac
cordingly, the Commission has pre
liminarily^ determined that a consumer 
product safety standard is necessary to 
eliminate or reduce the unreasonable 
risk of injury from fires associated 
with cellulose home insulation.

The demand for home insulation in 
new housing construction and the 
reinsulation market for existing 
homes has increased dramatically in 
recent years. According to U.S. De
partment of Commerce estimates, new 
housing construction has increased 
from an estimated 1.17 million hous
ing starts in 1975 to an estimated 2 
million housing starts in 1977. At the 
same time, the amount of insulation 
per new housing unit has steadily in
creased. In addition, the reinsulation 
market has increased from 2.6 million 
retrofits in 1976 to an estimated 6.0 
million in 1977. As a result of the in
creasing cost of utility bills and incen
tives which might be created by the 
national concern for energy, the retro
fit demand for home insulation could 
be even greater in 1978. Estimates 
available to the Commission indicate 
that in the next few years, cellulose 
home insulation is expected to domi
nate the retrofit market for home in
sulation. In 1977, the market share of 
cellulose home insulation was approxi
mately 40 percent of the retrofit 
market. The expanding market share 
of cellulose home insulation may be 
due to the fact that, unlike other 
types of home insulation, manufacture 
of cellulose home insulation requires 
relatively little capital investment for 
market entry. Cellulose home insula
tion may be produced by inexpensive 
machinery mounted on a vehicle elimi
nating the need for a fixed plant site, 
so that an investment of as little as 
$10,000 may allow market entry. Most 
cellulose insulation manufacturing 
plants are being marketed at $65,000 
to $125,000. Market conditions are so 
attractive that new producers are 
surging into the industry.

As a further matter, the Commission 
notes that most, if not all, of the cur
rent methods used by manufacturers 
to flame retard cellulose home insula
tion involve the use of chemical addi
tives. Certain additives such as alumi
num sulphate and ammonium sul
phate, if present in large enough 
quantities, may present a problem of 
corrosiveness to the covering of insula
tion jackets of electrical wires, to 
metal pieces which support structures 
of a house, to metal pipes such as ex
haust vents from heaters and attic fur
naces, or to other metal items which 
may be exposed to home insulation 
containing such additives. Excessive 
corrosiveness associated with the use 
of chemical additives could present a 
safety hazard or a property damage 
hazard.

Section 9(c)(2)(B) of"' the CPSA 
states that the Commission shall not 
promulgate a consumer product safety 
rule unless it finds “ that the promid- 
gation of the rule is in the public in
terest.”  The Commission does not be
lieve that it would be in the public in
terest for it to promulgate a consumer
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product safety standard designed to 
reduce the risk of injury from flamma
ble cellulose home insulation that, in 
effect, required manufacturers to use 
chemical additives in such a manner 
that unacceptable levels of corrosion 
would be likely to occur.

Accordingly, the Commission be
lieves that any offeror, to be accept
able, must provide a plan evaluating 
potential corrosiveness problems asso
ciated with the use of chemical addi
tives to ñame retard cellulose home 
insulation. Moreover, the Commission 
expects the offeror, in developing 
ñammability requirements for cellu
lose home insulation, to take appropri
ate steps to ensure that such require
ments do not result in unacceptable 
levels of corrosion associated with the 
use of such chemical additives. Any 
recommended standard submitted by 
the offeror shall explain the steps 
taken by the offeror to address any 
corrosiveness problems encountered in 
drafting requirements regarding the 
ñammability hazards associated with 
cellulose home insulation. The Com
mission will make available to the of
feror any additional information or 
analysis it obtains concerning poten
tial corrosiveness problems associated 
with the use o f chemical additives to 
ñame retard cellulose home insula
tion.

D. E x i s t i n g  S t a n d a r d s

The Commission has received infor
mation about the following three ex
isting standards which are relevant to 
cellulose home insulation:

General Services Administration ( GSA) 
Federal Specification-HH-I-515C (April 13, 
1976).— ‘Insulation Thermal (Loose Pill for 
Pneumatic or Poured Application): Cellulo- 
sic or Wood Fiber.”

National Cellulose Insulation Manufac
turers Association (NCIM A ) N-101-73 ire- 
vised).—"Standard Specification for Cellulo- 
sic Fiber (Wood Base) Loose Fill Thermal 
Insulation.”

American Society for Testing and Materi
als iASTM) C739-77.—“Standard Specifica
tion for Cellulosic Fiber (Wood Base) Loose- 
Fill Thermal Insulation.”

The Commission makes the follow
ing Observations concerning the ade
quacy of the existing standards to ad
dress the risk of injury from fires asso
ciated with loose-fill cellulose home in
sulation:

1. The existing standards adopt as a 
standard test method the Steiner 
Tunnel Test (American Society for 
Testing and Materials (ASTM E-84- 
77a): Standard Test Method for Sur
face Burning Characteristics of Build
ing Materials). The Commission has 
several reservations concerning the 
adequacy of this test method, particu
larly the test procedure and test condi
tion, for measuring the fire hazard as
sociated with loose-fill cellulose insula
tion, especially when installed between 
ceiling joists in attics.

a. Flame spread classification (FSC) 
is the main factor derived from results 
of this test. However, the meaningful
ness of the FSC relative to the hazard 
of cellulose insulation is uncertain, be
cause the tests may not relate to real 
life conditions.

b. The existing standards categorize 
test materials according to fire perfor
mance results, including FSC. Materi
als with a FSC equal to or less than 25 
have generally been regarded by the 
building code authorities as providing 
a high degree of safety. However, a 
FSC of 25 does not fully describe how 
the material performed under con
trolled laboratory conditions since it 
does not necessarily represent a uni
form rate at which flames spread.

Recent tests conducted by the Na
tional Bureau of Standards (NBS) on 
home insulation materials, including 
cellulose insulation installed in a simu
lated attic, demonstrated that some 
materials with a FSC of 25 or less 
when installed between ceiling joists 
in attics and subjected to a 160°F pre
heating to simulate a hot summer 
attic will burn rapidly if subjected to 
an ignition source.

Therefore, in a real life situation a 
material with a low FSC (such as 25) 
nonetheless may have the potential 
for presenting a risk of injury.

c. The Steiner Tunnel test is de
signed to measure how quickly a given 
material will bum, and expresses test 
results as a flame spread rating. How
ever, since cellulose home insulation 
fires may occur in an attic or other 
isolated part of a dwelling where no 
one is present, a home insulation fire 
may bum undetected for some time, 
perhaps until the attic is fully in
volved. As a result, it may be more ap
propriate to have a test procedure 
that measures whether and to what 
extent a material bums rather than 
how quickly a material bums.

d. The test specifies as an ignition 
source a flame extending downstream 
at a distance of 4V2 feet over the speci
men surface. This ignition source does 
not simulate exposure from a small 
open flame or a smoldering ignition 
source, such as recessed light fixtures 
or electrical wiring that have been 
identified as ignition sources of cellu
lose home insulation.

e. , The test specifies the projection 
of the ignition source upward toward a 
ceiling mounted and supported loose- 
fill material specimen. This test con
figuration may not accurately reflect 
real-life fire incident patterns.

f. The test method provides that 
specimens must be conditioned to a 
constant weight at 70s F  and 35 to 40 
percent relative humidity. These con
ditions may not adequately simulate 
varied environmental conditions to 
which insulation will be subjected in 
real-life conditions.

2. The Commission has the following 
additional observations to make con

cerning the GSA Specification HH-I- 
515C, the NCIMA Standard N 101-73 
(revised), and ASTM Standard C739- 
77. These existing standards, in addi
tion to specifying the Steiner Tunnel 
test for measuring flame spread, also 
reference a test for flame resistance 
permanency. This test is used to mea
sure how the fire performance of a 
material may vary after being subject
ed to accelerated aging, such as high 
temperature and high humidity condi
tions. The accelerated aging provision 
for determining flame resistance per
manency may not accurately reflect 
real-life conditions, especially the 
short and long term effects of tem
perature and humidity extremes. The 
standard test for flame resistance per
manency incorporates, by reference, a 
small tunnel test that may not be ap
propriate to evaluate loose fill insula
tion.

3. The Commission has not made a 
determination of the appropriateness 
of the Steiner Tunnel Test for applica
tions other than those addressed in 
this notice.

4. As a result of the deficiencies dis
cussed above concerning the existing 
standards indentified by the Commis
sion, the Commission at the present 
time has doubts whether these stan
dards are likely to reduce or eliminate 
the unreasonable risk of injury from 
fires associated with cellulose home in
sulation. However, a potential offeror 
is not precluded from submitting, as 
an existing standard, any of these 
standards. Any such submission 
should discuss the deficiencies identi
fied by the Commission and explain 
why the offeror believes the provisions 
of the standard are adequate to pre
vent or reduce the unreasonable risk 
of injury from firés associated with 
cellulose home insulation.

E . P r o p o s e d  S t a n d a r d s

This Commission is aware of three 
proposed standards applicable to cellu
lose home insulation. Although under 
section 7(c) of the Consumer Product 
Safety Act these standards may not be 
submitted as existing standards unless 
they have been adopted by any private 
or public organization of agency, do
mestic or foreign, or any international 
standards organization before expira
tion of the period for submitting 
offers, the Commission believes that 
potential offerors should be aware of 
these standards. The Commission 
makes the following observations con
cerning the adequacy of these pro
posed standards to address the risk of 
injury from fire identified in section C 
of this notice as being associated with 
cellulose home insulation:

1. Proposed General Services Admin
istration Federal Specification H H -I- 
515D (draft dated November 4, 1977) 
for Insulation Thermal Loose-Fill for 
Pneumatic or Poured Application): 
Cellulosic or Wood Fiber;
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I f  adopted, this Federal Specifica
tion would supersede HH-I-515C (dis
cussed at section D of this notice). 
This proposed standard replaces the 
Steiner Tunnel test with two new tests 
for evaluating the fire performance of 
cellulose insulation, the “Attic Floor 
Radiant Panel Test” and the “Smol
dering Combustion Test” .

a. The new test methods in this pro
posed standard appear to be appropri
ate for addressing the fire hazard asso
ciated with cellulose home insulation, 
since both open flame and smoldering 
ignition sources have been specified in 
an attempt to simulate real-life condi
tions.

b. The “Attic Floor Radiant Panel 
Test” specified in the proposed stan
dard provides that materials tested 
shall have a critical radiant flux equal 
to or greater than 0.12 watts per 
square centimeter. Although the use 
of 0.12 may be a reasonable figure, 
this criterion should be substantiated 
by measurements in the field before 
being incorporated as a provision in a 
recommended standard.

c. The test procedure specifies test 
conditions of 70 degrees Fahrenheit 
and 50 percent relative humidity. The 
proposed standard does not provide 
any rationale for these limits.

d. The proposed standard does not 
measure the effects of changes in den
sity on the test results. Cellulose insu
lation test results using the cigarette 
test specified in the “Smoldering Com
bustion Test” may be dependent to a 
large degree on the density of the test 
specimen.

e. The proposed standard does not 
measure the effects of preheating 
specimens on test results. Tests con
ducted recently by NBS indicate that 
in order to accurately duplicate hazard 
conditions present in an attic, preheat
ing of the specimen prior to testing 
may be required. This preheating may 
apply to both the radiant panel and 
smoldering combustion tests. Some of 
the chemicals used to impart flame re
sistance to cellulose insulation may 
lose some of their flame resisting 
properties when subjected to elevated 
temperatures.

f. The proposed standard does not 
include provisions for flame resistance 
permanency, or provisions for deter
mining the effects of aging or the sep
aration of fire retardant chemicals 
from the insulation. The moisture ab
sorption procedure referenced in the 
standard does not specify the configu
ration in which the specimen is tested.

g. The draft-protection provision for 
testing in the standard may not be as 
realistic as a draft-controlled condition 
for testing. A  specific limit such as 
that specified in 4.4.1 of the Smolder
ing Combustion Test rpight allow 
normal air flow required to provide 
ventilation of the combustion prod
ucts.

h. Use of the lighted cigarette in the 
Smoldering Combustion Test should 
be correlated with epidemiologically 
identified smoldering ignition sources. 
Only limited information is available 
which relates the proposed cigarette 
ignition source to the hazard present
ed in an attic by such devices as re
cessed lighting fixtures or over-heated 
electrical fixtures.

2. Proposed Canadian Government 
Specifications Board Provisional 
Standard S1-GP-60P (draft dated Jan
uary 1977, for “Thermal Insluation 
Cellulose Fiber, Loose Fill” ).

This proposed Canadian standard 
provides that before February 1, 1978, 
loose-fill cellulose home insulation 
must be tested in accordance with the 
Steiner Tunnel Test method. The 
comments concerning this test 
method, at section D of this notice, are 
applicable to this proposed standard.

The proposed standard provides that 
after February 1, 1978, cellulose home 
insulation must be tested in accor
dance with a modified version of the 
Steiner Tunnel Test (ULC-S 102.2- 
1977, “Standard Method of Test for 
Surface Burning Charactristics of 
Flooring, Floor Covering, and Miscel
laneous Materials” .)

(a) The test method in the standard 
may be appropriate for materials that 
cannot be conveniently tested in a ceil
ing mounting configuration, such as 
loose fill materials.

(b) The test method in the proposed 
Canadian Standard may not be ade
quate since it only addresses open 
flame ignition and does not consider 
smoldering ignition sources, such, as 
heating appliances or other electrical 
equipment. In addition, the magnitude 
of the ignition source may not accu
rately reflect real life conditions.

(c) The preheating of the test 
sample before the actual test may not 
be sufficient due to the lack of data 
correlating the specified preheating 
with real-life conditions.

(d) The flame resistance permanen
cy prodecure (from ASTM 739) was 
discussed in connection with the exist
ing NCIMA standard at section D of 
this notice. A moisture absorption pro
cedure has been developed which may 
or may not simulate accurate condi
tioning for determining expected mois
ture uptake. Also, there is no limit on 
moisture absorption specified in the 
test procedure.

(3) National Mineral Wool Insula
tion Association (.NMWIA) Proposed 
Test Method for “Localized Heat 
Sources and Their Effect on Loose Fill 
Thermal Insulation” :

(a) This proposed test method repre
sents an attempt to simulate the ef
fects of installation techniques, aging 
of insulation, and termperature/air 
conditions found in the attic on the 
fire performance characteristics of in
sulation. However, the proposed test

method only addresses smoldering 
combustion of attic installed insula
tion caused by household heat sources 
or electrical fixtures. The proposed 
test method does not address open 
flame ignition of insulation or smol
dering combustion that may occur in 
walls of homes.

(b) The proposed test method does 
not include specific references for the 
affects of settled density and preheat
ing specimens on fire peformance, 
flame resistance permanency, or sepa
ration of chemicals from the insula
tion.

F. G u id a n c e  t o  O f f e r o r s

The fire incident information and 
engineering analysis available to the 
Commission indicate that the fire per
formance properties of cellulose home 
insulation and the method of its in
stallation are interdependent factors 
in the reported fires. Therefore, the 
Commission belives that persons sub
mitting an existing standard or offer
ing to develop a recommended stan-. 
dard should submit an existing stan
dard or offer to develop a standard 
containing test methods that simulate 
the probable exposure of insulation to 
energy producing elements or other ig
nition sources in the environment 
where the insulation is installed. The 
Commission believes that, in order to 
eliminate or reduce the unreasonable 
risk of injury from fires associated 
with cellulose home insulation, a stan
dard must also:

1. Address resistance to smoldering
combustion (considering ignition
sources which generate or dissipate 
heat at moderate to low levels over a 
prolonged period of time).

2. Address resistance to flame spread
(considering open flame ignition
sources).

3. Take appropriate steps to ensure 
that any requirements on flammabil
ity do not result in unacceptable levels 
of corrosiveness associated with the 
use of chemical additives to flame 
retard cellulose home insulation.

4. Measure critical flammability var
iables, such as the separability or the 
retention of fire retardants, settled 
density, and flame resistance perma
nency, and

5. Measure the effects of aging on 
those parameters listed in (4) above, 
and

6. Include labeling provisions con
taining methods and procedures for 
safe installation.

Although the proposed GSA specifi
cation, HH-I-515D, contains provsions 
that represent one approach to ad
dress the risk of injury from fire asso
ciated with cellulose home insulation, 
the Commission believes that addition
al developmental work is necessary 
before a determination could be made 
that the proposed standard would ade
quately eliminate or reduce the unrea-
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sonable risk of injury. The Commis
sion has contracted with NBS to per
form tests to assess the repeatability 
and reproductibility of the radiant 
panel and smoldering combustion tests 
in the proposed GSA specification. In 
addition, NBS is currently conducting 
Commission sponsored research that 
may determine the effect of variables 
such as density, humidity, ambient 
temperature, and chemical composi
tion on the test results obtained using 
the test methods in the proposed stan
dards. These NBS tests and research 
may also permit an assessment of the 
potential for commercially available 
cellulose insulation to pass the pro
posed test requirements. The Commis
sion will make the results of the NBS 
testing and research available to po
tential offerors as this information is 
made available to the Commission. 
The Commission believes that any of
feror who intends to submit a plan for 
developing a recommended standard 
based on the proposed GSA specifica
tion should utilize results of the NBS 
testing and research.

G. I n v i t a t i o n  t o  O f f e r o r s

Pursuant to section 7 of the Con
sumer Product Safety Act and the reg
ulations issued under that section (16 
CFR part 1105), the Commission in
vites all standards writing organiza
tions, trade associations, consumer or
ganizations, professional or technical 
societies, testing organizations and 
laboratories, university or college de
partments, wholesale or retail organi
zations; Federal, State , or local gov
ernment agencies, engineering or re
search and development establish
ments, ad hoc associations, companies, 
and individuals (“persons” ) to submit 
to the Commission on or before April
12,1978, either of the following:

(1) One or more existing standards 
as a recommended consumer product 
safety standard applicable to cellulose 
home insulation to reduce or eliminate 
the unreasonable risk of injury from 
fire associated with this product.

(2) An offer to develop a recom
mended consumer product safety stan
dard for the same purpose.

As part of an offer to develop a rec
ommended standard an offeror may 
submit a plan to develop a recom
mended standard based on modifica
tions of the existing or proposed stan
dards that the offeror believes would 
adequately reduce or eliminate the 
risk of injury associated with the prod
uct.

Persons who are not members of an 
established organization may form a 
group for the purpose of submitting 
offers and developing standards. Such 
groups are referred to in the regula
tions as ad hoc associations (16 CFR 
1105.5). An offer by an ad hoc associ
ation may be submitted by an individ
ual member if the offer states that it

is submitted on behalf of the members 
of the association. The individual 
member submitting the offer shall 
submit to the Commission a notarized 
copy of a power of attorney from each 
member of the group authorizing that 
individual member to submit an offer 
on behalf of each other member.

Persons interested in submitting ex
isting standards or offering to develop 
a standard must follow the regulations 
concerning the submission of the ex
isting standards and the development 
of standards (16 CFR part 1105). Po
tential offerors should pay particular 
attention to 16 CFR 1105.8 (Recom
mended Consumer Product Safety 
Standards Developed by Offerors), 
which states the criteria to be used by 
the Commission in evaluating recom
mended standards.

Part 1105 was published in the F e d 
e r a l  R e g is t e r  of May 7, 1974 (39 F R  
16206). Copies may be obtained from 
the Office of the Secretary, Consumer 
Product Safety Commission, 1111 18th 
Street NW., Washington, D.C. 20207 
(phone 202-634-7700). Further infor
mation concerning the requirements 
of part 1105 is set forth in parts F 
through J of this Notice.

The time specified in section 7(b) of 
the Consumer Product Safety Act and 
in the regulations (16 CFR 1105.2) for 
the usual period of time to develop a 
standard has been changed by the 
Consumer Product Safety Commission 
Improvements Act of 1976 (sec. 7, Pub. 
L. 94-284, 90 Stat. 505). An explana
tion of the new provision is given in 
section 1.8 of this notice.

H . S u b m i s s i o n  o f  E x i s t i n g  S t a n d a r d s

Any person may submit a standard 
that has been previously issued or 
adopted by any private or public orga
nization or agency, domestic or for
eign, or any international standards 
organization and which contains 
safety-related requirements that the 
person believes would be adequate to 
prevent or reduce the unreasonable 
risk of injury from fires associated 
with cellulose home insulation.

Section 7(a)(1) of the Consumer 
Product Safety Act provides that a 
consumer product safety standard 
shall consist of one or more of any o f 
the following types of requirements:

(A ) Requirements as to performance, 
composition, contents, design, con
struction, finish, or packaging of a 
consumer product.

(B) Requirements that a consumer 
product be marked with or accompa
nied by clear and adequate warnings 
or instructions, or requirements re
specting the form of warnings or 
instructions.

Section 7(a)(1) also provides that the 
requirements of such a standard 
(other than requirements relating to 
labeling, warnings, or instructions) 
shall, whenever feasible, be expressed 
in terms of performance requirements.

Therefore, to be considered for pub
lication as a proposed consumer prod
uct safety standard, submissions of ex
isting standards should conform with 
the requirements of section 7(a) of the 
Consumer Product Safety Act. In addi
tion, the submission should:

1. Identify the specific portions of 
the existing standard that are appro
priate for inclusion in the proposed 
rule.

2. Be accompanied, to the extent 
that such information is available, by 
a description of the procedures used to 
develop the standard and a listing of 
the persons and organizations that 
participated in the development ánd 
approval of the standard.

3. Include supporting test data and 
other relevant documents or materials 
to the extent they are available.

4. Contain suitable test methods rea
sonably capable of being performed by 
the Commission, by persons subject to 
the act, and by private testing facili
ties.

5. Include data and information to 
demonstrate that compliance with the 
standard would be technically practi
cable.

6. Include data and information, to 
the extent that it can reasonably be 
obtained, on the potential economic 
effect of the standard, including the 
potential effect on small businesses 
and international trade. The economic 
information should include:

(a) The types and classes as well as 
the approximate number of consumer 
products that would be subject to the 
standard,

(b) The probable effects of the stan
dard on the utility, cost, and availabil
ity of the products,

(c) Any potential adverse effects of 
the standard on competition, and

(d) The standard’s potential disrup
tion or dislocation, if any, of manufac
turing and other commercial practices.

7. Include information, to the extent 
that it can reasonably be obtained, 
concerning the potential environmen
tal impact of the standard.

8. Specify whether, and how the 
standard may adversely affect elderly 
and handicapped persons, taking their

d special heeds into account.

I .  O f f e r s  t o  D e v e l o p  S t a n d a r d s

1. Any person may submit an offer 
to develop a proposed consumer prod
uct safety standard for cellulose home 
insulation.

2. It is the Commission’s desire that 
consumers be afforded an opportunity 
to fully participate in the development 
of standards. The Commission believes 
it is essential that offerors include as 
members of the committee that actu
ally drafts a recommended standard 
both use-oriented consumers and con
sumers who are technical experts in 
the subject matter of the standard 
under development. The Commission
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believes that adequate participation 
must also include access by consumer 
committee members to expertise in 
such areas as law and economics. In 
addition, consumer committee mem
bers must have access to laboratory fa
cilities and other such technical exper
tise as needed for carrying out such 
tests as may be necessary to support 
and evaluate criteria proposed for in
clusion in the standard. A consumer is 
defined as an individual or group of in
dividuals that does not have à signifi
cant economic interest in the outcome 
of the standard development proceed
ing.

The Commission believes that at 
least one third of the persons directly 
involved in the development of the 
standard should be consumers. The se
lection of consumer v participants 
should also include participation by 
persons from the segments of the pop
ulation concerned with the use of the 
product and by one or more represen
tatives of organized consumer or 
public interest groups. Consideration 
should also be given to whether con
sumer participation from a range of 
geographic locations is desirable.

3. Each offer shall include:
(a) A  detailed description of the pro

cedure the offeror will utilize in devel
oping the standard.

(b) A  description of the plan the of
feror will use to give adequate and rea
sonable notice to interested persons 
(including individual consumers, man
ufacturers, distributors, retailers, im
porters, trade associations, profession
al and technical societies, testing labo
ratories, federal and state agencies, 
educational institutions, and consumer 
organizations) of their right and op
portunity to participate in the devel
opment of the standard.

(c) A description of the method 
whereby interested persons who have 
responded to the notice may partici
pate either in person or through corre
spondence, in the development of the 
standard.

(d) A  realistic estimate of the time 
required to develop the standrd, in
cluding a detailed schedule for each 
phase of the standard development 
procedure.

(e) A  description of how the offeror 
will obtain consumer participation as 
described in section 1.2 of this notice.

4. Each offeror shall also submit the 
following information with the offer 
to supplement the description of the 
standard development procedure.

(a) A  statement listing all personnel, 
including voluntary participants who 
will be personally and directly in
volved in developing the standard. 
This list should distinguish among (1) 
persons directly employed by the of
feror, (2) persons who have made a 
commitment to participate, (3) organi
zations that have made a commitment 
to provide a specific number of person

nel, and (4) other persons to be uti
lized, although unidentified and un
committed at the time of the submis
sion of the offer. Where available, the 
names and relevant educational and/ 
or experience qualifications of these 
persons should be included.

(b) A  statement describing (1) the 
types of facilities and equipment the 
offeror plans to utilize in developing 
the standard and (2) explaining how 
the offeror plans to gain access to 
such facilities and equipment.

5. Standards developed by an offeror 
under an accepted offer must be suit
able for promulgation under the Con
sumer Product Safety Act, must be 
supported by a technical rationale 
supplied as a separate document, and 
must contain test methods for deter
mining compliance with the recom
mended standard. The technical ratio
nale shall include test results, techni
cal data, an explanation of how each 
substantive requirement of the stan
dard serves to reduce the risks of 
injury identified in this notice and 
how the performance tests detect the 
factors which affect the risk to be re
duced.

6. All equipment necessary to per
form the compliance test methods pre
scribed in the recommended standard 
must be fully developed and tested 
prior to submission of the standard. At 
the conclusion of the development 
period, the offeror must be prepared 
to demonstrate to the Commission 
that the recommended compliance 
tests can be performed by persons con
cerned with the standard, such as the 
Commission staff, by persons subject 
to the requirements of the standard, 
and by private testing organizations. 
The offeror must also furnish data 
showing that the recommended test 
methods yield results that are repro
ducible and repeatable.

7. The offeror should also submit 
the following information with any 
recommended standard:

(a) Information showing that com
pliance with the standard would be 
technically practicable.

(b) To the extent that it can be rea
sonably obtained, a description of the 
potential economic effect of the stan
dard, including the potential effect on 
small business and international trade, 
together with data to support the pre
dicted economic effect. The economic 
information should include data indi
cating (1) the types and classes as well 
as the approximate number of con
sumer products that would be subject 
to the standard, (2) the probable ef
fects of the standard on the utility, 
cost, and availability of the products,
(3) any potential adverse effects of the 
standard on competition, and (4) the 
standard’s potential disruption or dis
location, if any, of manufacturing and 
other commercial practices.

(c) Information, to the extent that it 
reasonably can be obtained, concern

ing the potential environmental 
impact of the standard.

(d) Information indicating whether 
and in what way the standard would 
adversely affect elderly and handi
capped persons, taking their special 
needs into account.

8. As required by section 7(b) of the 
act, as amended, the time for develop
ing the standard shall end 150 days 
after the offer is accepted, unless the 
Commission for good cause finds that 
a different period is appropriate. The 
Commission may modify the develop
ment time if it finds, for good cause, 
that a longer or shorter period of time 
is appropriate. Each offeror submit
ting an offer to develop a standard is 
required to submit both an estimate of 
the time required to develop the stan
dard and a detailed schedule of each 
phase of the development. An offeror 
who believes that the development 
time provided is inadequate should 
submit an explanation of why the of
feror cannot develop the requirements 
within 150 days of acceptance of the 
offer.
J. Publication op an Existing Stan

dard as a Proposed Consumer Prod
uct Safety Standard

I f  the Commission determines that
(1) there exists a standard which has 
been issued or adopted by any Federal 
agency or by any other qualified 
agency, organization, or institution, 
and (2) such standard if promulgated 
under the act would eliminate or 
reduce the unreasonable risks of 
injury associated with the product, 
then the Commission may, in lieu of 
accepting an offer to develop a stan
dard, publish the existing standard as 
a proposed consumer product safety 
standard.

K. Acceptance of Offers

1. I f  the Commission (i) does not 
decide to publish an existing standard 
as a proposed consumer product safety 
standard or (ii) decides to publish an 
existing standard as a proposed con
sumer product safety standard which 
does not address all of the specified 
unreasonable risks of injury associated 
with the product, the Commission will 
as soon as possible, usually within 60 
days of the date of publication of the 
notice of proceeding in the Federal 
Register, accept one or more offers to 
develop a proposed consumer product 
safety standard.

2. After all offers to develop a stan
dard have been received, but before 
any offer is accepted, the Commission 
staff may meet with the offerors to (a) 
clarify any questions concerning the 
content of the offers or the excepta- 
tions o f the Commission and (b) dis
cuss possible modifications to the 
offers.

3. Prior to accepting an offer to de
velop a standard, the Commission may
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require minor modifications of the 
offer as a condition of acceptance.

4. The Commission will announce 
the acceptance of an offer to develop a 
standard by publishing a F e d e r a l  R e g 
i s t e r  notice describing in general, the 
terms of the offer and acceptance by 
the Commission.

5. The Commission and the offeror 
will execute an acceptance agreement, 
which will be made available to the 
public, setting forth (a) the require
ments of the standard development,
(b) the format for presenting a recom
mended consumer product safety stan
dard to the Commission, (c) the re
quirements for monitoring the stan
dard development by the Commission, 
and (d) the methods by which the of
feror shall technically justify the rec
ommended standard to the Commis
sion. Either the offer or the accep
tance agreement will provide for peri
odic review sessions with the Commis
sioners or the staff, so that the offer
or’s progress may be evaluated.

6. During the development period, 
members of the Commission’s staff 
will be assigned to monitor the offer
or’s progress. Offerors are required to 
respond to inquiries raised by a pro
ject monitor which reasonably relate 
to the legitimate concerns of the Com
mission regarding the development of 
the recommended standard.

L . C o n t r i b u t i o n  t o  O f f e r o r 's  C o s t

1. In accepting an offer, the Commis
sion may agree to contribute to the of
feror’s costs in developing a proposed 
consumer product safety standard. It 
is the Commission’s intent that pay
ment by it of the total cost of develop
ing a standard will be the exception 
rather than the rule. However, the 
Commission recognizes that contribu
tions to the offeror’s costs in order to 
obtain adequate consumer participa
tion, as discussed in Section 1.2 of this 
notice may be necessary.

The Commission encourages the of
feror to make use of persons willing to 
volunteer part or all of their time. 
However, it also recognizes that due to 
the extensive time commitment re
quired by the standards development 
process, volunteers are not always able 
to devote the substantial effort re
quired for preparation, evaluation of 
proposed drafts, and attendance at of
feror meetings without some compen
sation for their time. Therefore, in 
order to obtain the best possible con
sumer participation and upon demon
stration of need by the offeror, the 
Commission will contribute to its costs 
in compensating consumers for the 
time they spend participating in the 
development of the standard. This 
compensation shall generally be at the 
rate of $100 per day. However, if a 
committee member would incur lost or 
foregone income at a rate exceeding 
$100 per day, he or she may be com

pensated at a daily rate equal to the 
actual income lost or foregone up to a 
rate equal to the daily equivalent of 
the basic rate of pay for a GS-18. Par
ticipation- includes reasonable periods 
of time spent in preparation for at
tending standards development meet
ings, in evaluating proposed drafts, 
and in attendance at the meetings 
themselves. As a condition of compen
sation the offeror shall require con
sumers to submit such statements as 
the offeror or the Commission deems 
appropriate in justification of the 
number of hours spent and work per
formed in addition to attendance at 
standards development meetings. The 
offeror shall judge the reasonableness 
of the expenditure of time on the 
basis of the records submitted. Such 
records shall be subject to audit and 
examination in accordance with the 
provisions of 16 CFR 1105.9(d) and 15 
U.S.C. 2056(d)(3)(D). Such compensa
tion shall be in addition to compensa
tion for travel and a reasonable per 
diem in lieu of living expenses while 
traveling.

In addition the Commission may 
contribute such reasonable sums to 
the offeror’s costs as are necessary to 
ensure that consumer committee 
members have access to special exper
tise to the extent needed to ensure 
adequate participation as discussed in 
Section 1.2 of this notice.

2. I f  an offeror desires to receive a fir 
nancial contribution from the Com
mission toward the cost of developing 
a recommended consumer product 
safety standard, the offeror shall 
submit the following with the offer:

(a) A  request for a specified contri
bution with an explanation of why the 
contribution is likely to result in a 
more satisfactory standard than would 
be developed without the contribution.

(b) A  statement asserting that the 
offeror will employ an adequate ac
counting system in accordance with 
generally accepted accounting princi
ples to record development costs and 
expenditures.

(c) A  request for an advance pay
ment of funds, if necessary to enable 
the offeror to meet operating expenses 
during the development period.

3. Contributions are not available for 
expenses involved in submitting an 
offer.

M . I n v i t a t i o n  t o  M e e t in g

Potential offerors are invited to 
attend a meeting with members of the 
Commission’s staff which will be held 
at 1:30 p.m., March 27, 1978 in Room 
456, Westwood Towers Building, 5401 
Westbard Avenue, Bethesda, Md. The 
meeting will be to discuss procedures 
and guidelines to be followed by offer
ors in submitting an offer to develop a 
recommended standard and/or in sub
mitting existing standards.

Persons interested in attending the 
meeting are requested to contact

Harry Cohen, 301-492-6453 at least 2 
days prior to the meeting, as space for 
the meeting may be limited.

Those who are unable to attend this 
meeting, but who wish to raise a ques
tion related to the subjects to be dis
cussed, may do so by submitting their 
question(s) in writing to the Office of 
the Secretary, Consumer Product 
Safety Commission, 1111 18th Street 
NW., Washington, D.C. 20207, prior to 
the date of the meeting. For those 
unable to attend the meeting, the 
Commission will furnish, free of 
charge, a tape recording of the meet
ing. Copies of the tape may be ob
tained by writing to the Office of the 
Secretary.

N .  S u b m i s s i o n s

All submissions should be addressed 
to the Office of the Secretary, 3rd 
Floor, 1111 18th Street NW., Washing
ton, D.C. 20207, phone 202-634-7700. 
Submissions in response to this notice 
should be in 5 copies and must be re
ceived in the Office of the Secretary 
no later than April 1-2, 1978, to be con
sidered in this proceeding.

Dated: March 8, 1978.
S h e l d o n  B u t t s , 

Acting Secretary, Consumer 
Product Safety Commission.

CFR Doc. 78-6446 Filed 3-10-78; 8:45 ami

[3810-70]
DEPARTMENT OF DEFENSE

Office of the Secretary

DEFENSE SCIENCE BOARD TASK FORCE ON  
SOVIET MISSILE DEFENSE

Advisory Committee Meeting

The Defense Science Board Task 
Force on Soviet Missile Defense will 
meet in closed session March 29-30, 
1978 at the Offices of the Defense Nu
clear Agency, Alexandria, Va.

The mission of the Defense Science 
Board is to advise the Secretary of De
fense and the Under Secretary of De
fense for Research and Engineering on 
overall research and engineering 
policy and to provide long-range guid
ance to the Department of Defense in 
these areas.

The Task Force will review Soviet 
activities in ballistic missile defense 
and related subjects and will provide 
recommendations for appropriate U.S. 
responses.

In accordance with Section 10(d) of 
Appendix I, Title 5, United States 
Code, it has been determined that this 
Task Force meeting concerns matters 
listed in Section 552b(c), of Title 5, of 
the United States Code, specifically 
sub-paragraph (1) thereof, and that
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accordingly this meeting will be closed 
to the public.

M a u r ic e  W .  R o c h e , 
Director, Correspondence and 

Directives, DoD/WHS. 
M a r c h  7,1978.
[PR  Doc. 78-6445 Piled, 3-10-78; 8:45 am]

[3128-01]
DEPARTMENT OF ENERGY

VOLUNTARY AGREEMENT AND PLAN OF
ACTION TO IMPLEMENT THE INTERNATION
AL ENERGY PROGRAM

Meeting*

In accordance with Section 
252(c)(l)(A)(i) of the Energy Policy 
and Conservation Act (Pub. L. 94-163), 
notice is hereby provided of the fol
lowing meetings:

1. A meeting of the Industry work
ing Party (IW P) to the International 
Energy Agency (IEA) will be held on 
March 15, 1978, at the Headquarters 
of the IEA, 2 Rue Andre Pascal, Paris, 
Prance, beginning at 10:30 a.m. The 
purpose of this meeting is to permit 
attendance by representatives of the 
IW P at meetings of the IEA Standing 
Group on Oil Market (SOM) and an 
ad hoc group of the SOM, being held 
at Paris on March 15. The agenda for 
the meeting is under the control of 
the SOM and its ad hoc group. It is ex
pected that the IW P representatives 
will be asked to discuss with the SOM 
and its ad hoc group the subject listed 
below;

A genda

Proposed additions to crude oil and prod
uct cost and price information systems.

2. A  meeting of the Industry Work
ing party (IW P) to the International 
Energy Agency (IEA) will be held on 
March 16 and 17, 1978, at the offices 
of Shell International Petroleum Co. 
Ltd., Shell Centre, London, England, 
beginning at 9:30 a.m. on March 16. 
The agenda is as follow:

1. Discussion of the status of SOM and 
IW P activities including a report by IW P  
representatives of their meeting with the ad 
hoc group and SOM and discussion of any 
points arising from it.

2. Discussion of the SOM proposals for ad
ditions to the historical financial reporting 
system and preparation of documents relat
ing to this question.

3. Arrangements for reporting to SOM  
and future meeting: plans.

As provided in section 
252(c)(l)(A)(ii) of the Energy Policy 
and Conservation Act, this meeting 
will not be open to the public. As pro
vided by section 209.32 of DOE regula
tions, IEP requirements and unantici
pated procedural delays in processing 
this notice require the usual seven day 
notice period to be shortened.

Issued in Washington, D.C., March
7,1978.

W i l l i a m  S. H e f f e l f in g e r , 
Director of Administration,

• Department of Energy. 
[PR  Doc. 78-6431 Filed, 3-10-78; 8:45 am]

[3128-01]
Economic Regulatory Administration

SOUTHERN CALIFORNIA GAS CO.

Availability of Environmental Assessment on 
Proposed Waiver of Propane Purchase and 
Use Limitations

AGENCY: Department of Energy. 
ACTION: Notice of availability.
SUMMARY: The Economic Regula
tory Administration (ERA) of the De
partment of Energy (DOE) announces 
the availability of its environmental 
assessment (EA) of a proposed waiver 
of propane purchase and use limita
tions for the Southern California Gas 
Co. (SoCal). The waiver would allow 
SoCal to purchase imported propane 
for use in a proposed propane-air-nat- 
ural gas mixing plant in the Wilming
ton area of Los Angeles. DOE has ten
tatively determined, based on the EA, 
that the proposed waiver does not con
stitute a major Federal action signifi
cantly affecting the quality of the 
human environment, pursuant to sec
tion 102(2X0 of the National Envi
ronmental Policy Act. Comments re
garding the EA and the need for an 
environmental impact statement (EIS) 
are requested.
DATE: Comments by March 31, 1978.
ADDRESS: Comments to Box SI, De
partment of Energy, Public Hearing 
Management, Room 2313, 2000 M 
Street, NW., Washington, D.C. 20461.
FOR FURTHER INFORMATION 
CONTACT:

Steve Gary (Economic regulatory 
Administration), Room 6318, 2000 M 
Street, NW., Washington, D.C. 
20461, 202-254-6030.
Carol M. Borgstrom (Office of Envi
ronment), Room 7119, Federal Build
ing, 12th and Pennsylvania Avenue 
NW., Washington, D.C. 20461, 202- 
566-9760.
Janine Landow-Esser (Office of the 
General Counsel), Room 5116, Fed
eral Building, 12th and Pennsylvania 
Avenue NW., Washington, D.C. 
20461, 202-566-9380.

SUPPLEMENTARY INFORMA
TION:

I .  B a c k g r o u n d

SoCal proposes to build a propane- 
air-natural gas mixing plant in the 
Wilmington area of Los Angeles to 
augment its declining natural gas sup

plies. It has applied to ERA for a 
waiver of the restrictions on gas utility 
use of propane, pursuant to the Man
datory Petroleum Allocation Regula
tions (10 CFR 211.10(g)(8)). SoCal an
ticipates the purchase of an average of 
13,500 barrels per day of propane im
ported from non-Canadian sources 
from Petrolane, Inc., which has 
marine off- loading and storage facili
ties in the Los Angeles harbor area, 
near the plantsite proposed by SoCal. 
The maximum output of the plant 
would be the equivalent of approxi
mately 52,000,000 cubic feet per day of 
natural gas.

The analyses of thé EA indicate that 
the construction and operation of the 
propane mixing plant and related 
pipeline will not significantly affect 
the quality of the human environ
ment. Air and water emissions, land 
use, and noise impacts were not found 
to be significant. SoCal’s proposed pro
ject would result in an increase in liq
uefied petroleum gas (LPG ) tanker 
traffic in Los Angeles harbor (1 tanker 
transit every 22 days) as well as an in
crease in propane transfer and storage 
operations at Petrolane’s facilities. 
Based on analyses provided by the 
U.S. Coast Guard and State and local 
agencies, it is DOE’s current view that 
the environmental and safety risks as
sociated with these related operations 
are not significant.

Therefore, DOE has tentatively de
termined that a negative determina
tion, pursuant to 10 CFR 208.4(c), is 
appropriate and that no EIS is re
quired. However, in light of public con
cerns regarding the transport of LPG, 
DOE wishes to obtain the views of in
terested persons prior to making its 
final determination. Following a 
review of any comments received, 
DOE will publish a final notice of neg
ative determination or a notice of 
intent to prepare an EIS with respect 
to the SoCal application.

II. C o m m e n t  P r o c e d u r e

Single copies of the subject EA may 
be obtained from the Office of Spe
cialty Fuels, Room 6318, 2000 M Street 
NW., Washington, D.C. 20461, 254- 
6030. Copies of the EA are also avail
able for public review in the DOE 
Freedom of Information Reading 
Room, Room 2107, 12th and Pennsyl
vania Avenue NW., Washington, D.C., 
between 8 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holi
days.

Interested parties may submit writ
ten comments with respect to the EA 
and tentative negative determination 
to Box SI, Public Hearing Manage
ment, Department of Energy, Room 
2313, 2000 M Street NW., Washington, 
D.C. 20461. Comments should be iden
tified on the outside of the envelope 
and on the documents submitted to 
DOE with the designation “SoCal Pro-
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pane Waiver Environmental Assess
ment." All comments should be re
ceived by DOE by March 31, 1978, in 
order to insure consideration.

Any information or data considered 
by the person furnishing it to be confi
dential must be so identified and sub
mitted in writing, one copy only. Any 
material not accompanied by a state
ment of confidentiality will be consid
ered to be non-confidential. DOE re
serves the right to determine the con
fidential status of the information or 
data and to treat it according to its de
termination.

Issued in Washington, D.C., March
8,1978.

W illiam S. Heffelfinger, 
Director of Administration.

[FR Doc. 78-6465 Filed 3-10-78; 8:45 am]

[3128-01]

Energy Information Administration

SURVEY OF OIL AND GAS WELL OPERATORS 
TO OBTAIN ESTIMATES OF U.S. CRUDE OIL 
AND NATURAL GAS RESERVES, PRODUC
TION AND RELATED DATA

Request for Public Comment, Extension of Time

Notice is hereby given that an exten
sion of time to April 19,1978, has been 
granted for commenting on the Oil 
and Gas Reserves and related data 
survey Form EIA-23 which was pub
lished in the Federal Register on 
February 17,1978, 43 FR 6993.
FOR FURTHER INFORMATION 
CONTACT:

William L. Monroe, Department of 
Energy, 825 North Capitol Street, 
Room 7312A, Washington, D.C. 
20426, 202-275-4357.
Written comments should be submit

ted, in duplicate, to: Gordon K. Zar- 
eski, Department of Energy, 825 North 
Capitol Street, Room 7312, Washing
ton, D.C. 20426.

Issued in Washington, D.C., March
8,1978.

W illiam S. Heffelfinger, 
Director of Administration. 

[FR Doc. 78-6466 Filed 3-10-78; 8:45 am]

[6740-02]

Federal Energy Regulatory Commission 

[Docket No. CP75-123]

ARKANSAS LOUISIANA GAS CO. 

Petition To Amend; Correction

March 6,1978.
In FR Doc. 78-5372 issued February 

22, 1978, appearing in the Federal 
Register issue of March 2, 1978, at 
page 8579, change the docket number 
“CP77-123” to read “CP75-123” and in

line 45: change “CP77-123” to read 
“CP75-123” .

K enneth F. Plumb, 
Secretary.

[FR Doc. 78-6436 Filed 3-10-78; 8:45 am]

[6740-02]
[Docket No. CP78-203] 

NORTHWEST PIPELINE CORP.

Application

March 3,1978.
Take notice that on February 24, 

1978, Northwest Pipeline Corp. (Appli
cant), 315 East Second South, Salt 
Lake City, Utah 84111, filed in Docket 
No. CP78-203 an application pursuant 
to section 7(c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing the trans
portation of up to 5,000 Mcf of natural 
gas per day for Colorado Interstate 
Gas Co. (CIG), all as more fully set 
forth in the application on file with 
the Commission and open to public in
spection.

The application states that CIG has 
under contract or otherwise owns or 
controls certain natural gas reserves in 
the Monument Butte area of 
Sweetwater County, Wyo., which is a 
distance from its existing transmission 
system, and that in order to make 
such gas reserves available to CIG, 
CIG and Applicant have entered into 
an agreement dated December 30, 
1977, which contemplates that Appli
cant would perform certain gathering 
and transportation services for the 
benefit of CIG. It is indicated that Ap
plicant would construct the necessary 
facilities to connect the Federal No. 
32-22 Well, the Federal 32-27 Well, 
and the Federal 32-14 Well to Appli
cant’s existing Lincoln Road Gather
ing System. Applicant states that it 
would gather and transport the vol
umes of gas so delivered by CIG from 
the wells and would redeliver equiv
alent volumes, subject to Applicant’s 
purchase of 25 percent of the gas so 
gathered for delivery, to an existing 
point of interconnection between the 
facilities of Applicant and CIG in 
Sweetwater County, Wyo. Applicant 
indicates that it would construct the 
necessary facilities to connect the 
wells pursuant to the budget-type cer
tificate authorization issued it in 
Docket No. CP77-507.

It is stated that Applicant would 
provide a wellhead gathering service 
for CIG of up to 5,000 Mcf per day, 
which may be available from the acre
age within the subject area and that 
the volumes of natural gas to be gath
ered by Applicant for CIG would be 
transported through Applicant’s Lin
coln Road Gathering System and its 
30-inch Opal Plant Lateral, processed 
at Applicant’s Opal Gasoline Plant, 
transported to Applicant’s mainline

system and then redelivered to CIG at 
an existing point of interconnection 
located in Sweetwater County, Wyo. 
The volumes of natural gas redeli
vered to CIG at the existing point of 
interconnection would be equivalent to 
75 percent of the volumes received by 
Applicant at the wellhead less CIG's 
proportional share of fuel, shrinkage 
and loss of heat value due to process
ing the volumes of gas through Appli
cant’s Opal Gasoline Plant, it is said.

Applicant states that it would reim
burse CIG 100 percent of the net rev
enues attributable to the liquid prod
ucts extracted by Applicant’s Opal 
Gasoline Plant less Applicant’s actual 
cost-of-service incurred in the extrac
tion process. It is stated that the vol
umes of gas to be gathered and trans
ported would be balanced on a Btu 
basis and such balancing would, to the 
extent possible, be achieved monthly.

Applicant estimates that, initially, 
the total volumes of gas to be deliv
ered by CIG to Applicant would be ap
proximately 4,500 Mcf per day which 
Applicant would purchase 25 percent 
or approximately 1,125 Mcf per day, it 
is indicated.

The application states that in con
sideration for the gathering and trans
portation service proposed herein and 
pursuant to the agreement, Applicant 
has the right to purchase up to 25 per
cent of the gas so delivered to Appli
cant by CIG, and that Applicant’s pur
chase from CIG would be at the same 
price paid by CIG in the Monument 
Butte unit of Sweetwater County, 
Wyo.

It is stated that Applicant proposes 
to charge CIG for the gathering and 
transportation as proposed herein a 
two-part rate as follows:

(a) A  gathering rate based on Applicant’s 
cost-of-service attributable to gathering 
CIG ’s gas and delivering such gas to the 
point of interconnection with Applicant’s 
Opal Plant lateral line. The initial rate 
which Applicant would charge CIG for the 
gathering service proposed herein would be 
15.90 cents per Mcf; and

(b) A  transportation rate of 2.5 cents per 
Mcf for all gas transported by Applicant for 
CIG ’s account from the point of delivery 
into Applicant’s Opal Plant lateral line to 
the point of interconnection of such line 
with Applicant’s mainline and then, by dis
placement to Applicant’s existing mainline 
delivery point to CIG.

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
March 27, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate
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action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by Section 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that per
mission and approval for the proposed 
abandonment are required by the 
public convenience and necessity. I f  a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

K e n n e t h  F .  P l u m b , 
Secretary.

[FR  Doc. 78-6432 Filed 3-10-78; 8:45 am]

[6740-02]
[Docket No. CP76-107] 

TRANSWESTERN PIPELINE CO.

Petition To Amend

M a r c h  3,1978.
On October 1, 1977, pursuant to the 

provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4, 
1977), and Executive Order No. 12009, 
42 FR 46267 (September 15, 1977), the 
Federal Power Commission ceased to 
exist and its functions and regulatory 
responsibilities were transferred to the 
Secretary of Energy and the Federal 
Energy Regulatory Commission 
(FERC) which, as an independent 
commission with the Department of 
Energy, was activated on October 1, 
1977.

The “savings provisions” of Section 
705(b) of the DOE Act provided that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func

tions which are the subject of this pro
ceeding were specifically transferred 
to the FERC by Section 402(a)(1) of 
the DOE Act.

The joint regulation adopted on Oc
tober 1,1977, by the Secretary and the 
FERC entitled “Transfer of Proceed
ings to the Secretary of Energy and
the FERC," 10 .CFR ---- , provided
that this proceeding would be contin
ued before the FERC. The FERC 
takes action in this proceeding in ac
cordance with the above mentioned 
authorities.

Take notice that on February 27, 
1978, Transwestem Pipeline Co. (Peti
tioner), P.O. Box 2521, Houston, Tex. 
77001, filed in Docket No. CP76-107 a 
petition to amend the order of April 2, 
1976 (55 FPC — -) issued by the Fed
eral Power Commission (FPC) in the 
instant docket pursuant to section 7(c) 
of the Natural Gas Act so as to autho
rize the transportation of natural gas 
for Pacific Interstate Transmission Co. 
(Pacific Interstate) from an additional 
well, all as more fully set forth in the 
petition to amend on file with the 
Commission and open to public inspec
tion.

It is indicated that pursuant to the 
FPC order of April 2, 1976, in the in
stant docket, et al., Petitioner was au
thorized to transport natural gas in in
terstate commerce for Pacific Inter
state pursuant to a transportation 
agreement dated September 29, 1975, 
between Petitioner and Pacific Inter
state, and that such service com
menced on April 2, 1976. Petitioner 
states that the gas which it is trans
porting is being purchased by Pacific 
Interstate from Pacific Lighting Gas 
Development Co. (PLGD) and is being 
sold by Pacifice Interstate to its sole 
customer, Pacific Lighting Service Co. 
(Service Co.). It is indicated that pur
suant to orders issued November 3, 
1976, March 17, 1977, and September 
30, 1977, the FPC authorized Petition
er to transport and deliver natural gas 
from additional wells to Service Co. 
for the account of Pacific Interstate.

It is indicated that Pacific Interstate 
has advised Petitioner that it has con
tracted with PLGD to purchase gas 
from one additional well and has 
agreed to sell this gas to Service Co. 
Pacific Interstate has requested Peti
tioner to assist it in its effort to supply 
additional gas to its sole customer by 
transporting to Service Co. the gas 
supplies it has purchased from PLGD, 
it is stated. Petitioner states that it 
would render the proposed service pur
suant to an agreement with Pacific In
terstate dated February 1, 1978, which 
agreement further amends the trans
portation agreement dated September 
29,1975.

Consequently, Petitioner requests 
authorization to transport gas for the 
account of Pacific Interstate to Ser
vice Co., which gas Pacific Interstate

would purchase from PLGD from the 
following well:

1. The No. 1 Rodgers Well in Section 95, 
Block F, G&MMB&A, Ward County, Tex.

The petition states that Petitioner 
would purchase the Transwestem Gas 
Supply Co.’s share of gas from No. 1 
Rodgers well, and, accordingly, such 
well would be connected to Petitioner 
in Docket No. CP78-62. Petitioner 
states that it would transport the gas 
herein through its existing main line 
system and would deliver it to Service 
Co. at an existing interconnection be
tween the two companies’ systems at 
the Arizona-Califomia border near 
Needles, Calif.

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before March 27, 1978, file with the 
Federal Energy Regulatory Commis
sion, Washington, D.C. 20426, a peti
tion to intervene or a protest in accor
dance with the requirements of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

K e n n e t h  F .  P l u m b , 
Secretary.

[FR  Doc. 78-6433 Filed 3-10-78; 8:45 am]

[6740-02]
[Docket No. RP78-43]

WESTERN GAS INTERSTATE CO.

Filing of Substituto Tariff Sheets

M a r c h  7,1978.
Take notice that on March 1, 1978 

Western Gas Interstate Co., (“West
ern” ) filed with the Commission for 
inclusion in Western’s FERC Gas 
Tariff, Original Volume No. 1, Second 
Substitute Eight Revised Sheet No. 3A 
and Second Substitute First Revised 
Sheet No. 33A. The proposed effective 
date is November 1,1977.

Western states that the proposed 
tariff sheets are being filed in order to 
correct the manner of calculating ad
justments under its Purchased Gas 
Cost Adjustment Provision ( “PGA 
clause” ) so that Western’s PGA clause 
will be completely consistent with the 
agreement of the parties in Settlement 
of Docket No. RP77-94, approved by 
the Commission of December 28, 1977. 
Western states that in implementing 
the agreed-on revisions to its PGA 
clause, it neglected to make certain re-
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tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). AH such petitions 
or protests should be filed on or before 
March 17, 1978. Protests will be con
sidered by the Commission in deter
mining the appropriate action tp be 
taken but will not serve to make prot
estants parties to the proceedings. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

cepted for filing. In common carrier 
radio services other than those listed 
under Part 21, the cut-off date for 
filing a mutually exclusive application 
is the close of business one business 
day preceding the day on which the 
previously filed application is desig
nated for hearing. With limited excep
tions, an application which is subse
quently amended by a major change 
will be considered as a newly filed ap
plication for purposes of the cut-off 
rule. (See § 1.227(b)(3) and 21.30(b) of 
the Commission’s Rules.)

F e d e r a l  C o m m u n i c a t i o n s  
C o m m i s s i o n ,

W i l l i a m  J. T r ic a r i c o ,
Secretary.

visions required to calculate both the 
surcharge amounts and future gas cost 
adjustments on a consistent basis. The 
purpose of the instant filing is to cor
rect the earlier failure to make all of 
the revisions to the PGA clause re
quired by the Settlement. The effect 
of the filing is to increase annual rev
enues by approximately $117,000 to 
allow recovery of the full cost of ser
vice agreed on in the settlement. Since 
the effective date of the Settlement 
was November 1, 1977, Western pro
poses the same effective date for its 
proposed substitute tariff sheets.

Any person desiring to be heard and 
to make any protest with reference to 
said filing should file a petition to in
tervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing
ton, D.C. 20426, in accordance with 
the requirements of the Commission’s 
rules of practice and procedure (18 
CFR 1.8, 1.10). All such petitions or 
protests should be filed on or before 
March 20, 1978. Protests will be con
sidered by the Commission in deter
mining the appropriate action to be 
taken, but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petiton to intervene. West
ern’s filing is on file with the Commis
sion and available for public inspec
tion.

K e n n e t h  F .  P l u m b , 
Secretary.

[PR Doc. 78-6434 Filed, 3-10-78; 8:45 am]

[6740-02]

[Docket No. RP72-41; PGA77-2] 

WESTERN TRANSMISSION CORP.

Proposed Changes in Rates

M a r c h  7,1978.
Take notice that Western Transmis

sion Corp. (Western), on February 24, 
1978, tendered for filing as part of its 
FPG Gas Tariff, Original Volume No. 
1, the following sheet:

Seventh Revised Sheet No. 3-A, supersed
ing Sixth Revised Sheet No. 3-A.

The proposed changes would de
crease the monthly charges for pur
chased gas to Colorado Interstate Gas 
Co., Western’s sole jurisdictional cus
tomer, pursuant to the provisions of 
Section 18 of Western’s FPC Gas 
Tariff, Original Volume No. 1.

Because this is a rate reduction, 
Western requests that the cost provi
sion otherwise applicable be waived so 
as to permit the proposed rates to 
become effective January 1,1978.

Copies of this filing have been 
served upon Colorado Interstate Gas 
Co.

Any person desiring to be heard or 
to protest said filing should file a peti

* K e n n e t h  F .  P l u m b ,
Secretary.

[FR Doc. 78-6435 Filed 3-10-78; 8:45 am]

[6712-01]

FEDERAL COMMUNICATIONS 
COMMISSION  
[Report No. 900]

COMM ON CARRIER SERVICES INFORMATION 

Applications Accepted for Filing

M a r c h  6 ,1 9 7 8 .
The applications listed herein have 

been found, upon initial review, to be 
acceptable for filing. The Commission 
reserves the right to return any of 
these applications, if upon further ex
amination, it is determined they are 
defective and not in conformance with 
the Commission’s Rules and Regula
tions or its policies.

Final action will not be taken on any 
of these applications earlier than 31 
days following the date of this notice, 
except for radio applications not re
quiring a 30 day notice period (See 
§ 309(c) of the Communications Act), 
applications filed under Part 68, appli
cations filed under Part 63 relative to 
small projects, or as otherwise noted. 
Unless specified to the contrary, com
ments or petitions may be filed con
cerning radio and Section ̂ 14 applica
tions within 30 days of the'date of this 
notice and within 20 days for Part 68 
applications.

In order for an application filed 
under Part 21 of the Commission’s 
Rules (Domestic Public Radio Ser
vices) to be considered mutually exclu
sive with any other such application 
appearing herein, it must be substan
tially complete and tendered for filing 
by whichever date is earlier: (a) The 
close of business one business day pre
ceding the day on which the Commis
sion takes action on the previously 
filed application; or (b) within 60 days 
after the date of the public notice list
ing the first prior filed application 
(with which the subsequent applica
tion is in conflict) as having been ac

A p p l ic a t io n s  A ccepted F or  F il in g  

do m estic  p u b l ic  la nd  m o b ile  radio  service

20742-CD-MP-78 Bullock County Rural 
Telephone Cooperative Incorporated 
(KDS793). Modification of C.P. to relocate 
facilities operating on 152.51 MHz to be lo
cated about 2.6 miles northwest of Brook
let, Ga.

20819-CD-P-(2)-78 Mobile Dispatch Service 
(KIF658). C.P. for additional facilities to 
operate on 152.18 and 152.06 MHz located 
at 942 Shelton Beach Road Extension, 
Mobile, Ala.

20827-CD-P-78 Mobile Radio System of San 
Jose, Inc. (KMA741). C.P. for additional 
facilities to operate on 454.300 MHz at 
Loc. No. 3: At Allison Peak, approximately
4.5 miles northeast of Milpitas, Calif.

20830- CD-P-78 Lake Mills Telephone Com
pany (new). C.P. for a new 1-way station 
to operate on 152.84 MHz to be located at 
Grain Elevator, 104 North Third Avenue 
West, Lake Mills, Iowa.

20831- CD-MP-(3)-78 Burlington, Brighton 
&  Wheatland Telephone Company 
(KU0636). Modification of C.P. to relo
cate facilities operating on 158.10 MHz, 
base, and for additional facilities to oper
ate on 72.84 MHz, repeater at Loc. No. 2: 
On Highway 74, 0.5 miles north of 
Merton, Wis., and additional facilities to 
operate on 75.42 MHz, control at a new 
site described as Loc. No. 7: Highway 106,
1.5 miles east of Fort Atkinson, Wis.

20832- CD-P-78 General Communications 
Service (KSV965). C.P. to relocate facili
ties operating on 35.22 MHz at Loc. No. 5 
to be located at 4865 Buford Highway, 
Norcross, Ga.

20834-CD-P-(3)-78 Rock Hill Mobile Com
munications, Inc. (new). C.P. for a new 1- 
way station to operate on 158.70 MHz, 
base and 72.18 MHz, repeater at Loc. No. 
1: Intersection of Mt. Gallant Road and 
Watteree Road, 5 miles northwest of 
Rockhill, S.C.; and 75.88 MHz, control at 
Loc. No. 2: 400 South Tryon, Charlotte, 
N.C.

20845- CD-AL-7 8 Mobilfone Communica
tions, Inc. Consent to Partial Assignment 
of License from Mobilfone Communica
tions, Inc., Assignor to Austin Paging Ser
vice, Inc., Assignee. Station: KLF661, fre
quency 158.70 MHz, Loc. No. 2: 0.17 mile 
South of intersection of Highways 81 and 
183, Austin, Tex., to Austin Paging Ser
vice, Inc. (new).

20846- CD-P-(2)-78 Juanita Cox d.b.a. Girl 
Friday (new). C.P. for a new station to op
erate on 152.12 and 152.15 MHz to be lo
cated at 605 East Mill Street, Comanche, 
Tex.
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20852- CD-P-(3)-78 Radio Dispatch Compa
ny (new). C.P. for a new station to operate 
on 35.38, 35.26, and 35.46 MHz to be locat
ed at 2210 Boardwalk, Atlantic City, N.J.

20853- CD-P-78 Mobilfone, Inc. (new), C.P. 
for a new station to operate on 152.12 
MHz to be located at 755 West Big Beaver 
Road, Troy, Mich.

20877- CD-P-2-78 Bren Corp., d.b.a. Tele- 
Beepers (new), C.P. for a new station to 
operate on 454.075 and 454.300 MHz to be 
located at 3910 Moulton Street, Green
ville, Tex.

20878- CD-TC-(2)-78 Public Telephone 
Corp. Consent to transfer of control from 
Helen E. Schultz, trustee, transferor to 
Continental Telephone Corp., transferee. 
Stations: KSJ803, Batesville and KSJ804, 
Greensburg, Ind.

20879- CD-P-78 Public Radio Communica
tions Co. (new), C.P. for a new station to 
operate on 152.21 MHz to be located at 
Hammit Hill Church Road, 0.7 mile from 
intersection of Route 7, Oxford, Miss.

20882- CD-MP-78 Citizens Telephone Co., 
Inc. (KDS681), modification of C.P. to 
change antenna system operating on 
152.84 MHz located at Bond and Washing
ton Streets, Plains, Ga.

20883- CD-TC-78 C &  C Communications 
Co. Consent to transfer of control from 
Calvin A. Harpster, transferor to Marion 
O, Scott, transferee. Station: KWU377, 
Chehalis, Wash.

20885- CD-P-(2)-78 Canaveral Communica- 
tios, Inc. (KIY516), C.P. for additional fa
cilities to operate cm 454.150 and 454.325 
MHz located 3 miles West of Cocoa, Fla.

20886- CD-P-78 William H. Colclough, 
d.b.a. Sequoia Communications (new), 
C.P. for a new station to operate on 152.18 
MHz to be located at 22501 Bald Hill 
Road, Fort Bragg, Calif.

20887- CD-P-78 Lake Mills Telephone Co. 
(new), C.P. for a new station to operate on 
152.57 MHz to be located at Grain Eleva
tor, 104 North 3rd Avenue West, Lake 
Mills, Iowa.

20888- CD-P-78 J. M. Blodgett, d.b.a. Radio 
Page Com m unications (KWT885), C.P. for 
additional facilities to operate on 35.58 
MHz to be located at a new site described 
as Loc. No. 4: Hutton Hill, Marlton, N.J.

20889- CD-TC-(4)-78 Answer, Inc. of San 
Antonio. Consent to transfer of control 
from George O. Tillinghast, transferor to 
Roberta K. Tillinghast, transferee. Sta
tions: KKG559, KRS652, KUS372, and 
KWT846, San Antonio, Tex.

20890- CD-P-78 Phil G. Hamilton (new), 
C.P. for a new station to operate on 152.15 
MHz to be located at Five Tower Road, 0.5 
mile WNW. of Steams, Ky.

20892- CD-P-78 L &  L Services, Inc., d.b.a. 
Metro Communication Services (KUC906), 
C.P. to replace transmitter, change anten
na system and relocate facilities operating 
on 152.21 MHz to be located at Parkway 
Hospital Grounds, Decatur, Ala.

20893- CD-P-78 Intrastate Radio Tele
phone, Inc. of San Francisco (KMA833), 
C.P. for additional facilities to operate on 
152.12 MHz at Loc. No. 7: Sunol Ridge, 4.3 
miles NE. of Niles, Calif.

20894- CD-TC-(2)-78 Baker Protective Ser
vices, Inc. Consent to transfer of control 
from Baker Industries, Inc., transferors to 
BW A Corp., transferee. Stations: KIA956. 
Miami, Fla. and KSD312, Chicago, HI.

20895- CD-P-(2)-78 Aircall Communica
tions, Inc. (KSJ823), C.P. for additional 
facilities to operate on 454.025 and 454.350 
MHz at a new site described as Loc. No. 3: 
712 North Church Street, Decatur, HI.

20896- CD-M P-(—)78 Illinois Bell Tele
phone Co. (WCJ834) (developmental) (cel
lular), modification of C.P. to relocate fa
cilities operating on 884.790, 885.420, 
886.050, 886.680, 887.310, 887.940, 888.570, 
and 889.200 MHz at Loc. No. 9 to be locat
ed at 3 miles ESE. from center of Liberty- 
ville, Rondout, HI.

20897- CD-MP-(2)-78 Airsignal Interna
tional of Pittsburgh, Pa., Inc. (KGA805), 
modification of C.P. to add control facili
ties operating on 75.96 MHz at Loc. No. 3: 
4101 Grizella Street, Pittsburgh, Pa.; and 
relocate facility operating on 35.22 MHz at 
Loc. No. 5 to be located at St. James Park, 
Warren Cliff Drive, Monaca, Pa.

20899- CD-P-(2)-78 Industrial Communica
tions Systems, Inc. (new) (developmental), 
C.P. for a new 1-way signaling station to 
operate on 459.175 MHz, base at two new 
sites described as Loc. No. 1: Santiago 
Peak Radio Site, Santa Ana, Calif, and 
Loc. No. 2: Verdugo Peak Radio Site, Ver- 
dugo, Peak, Calif.

20900- CD-ML-78 Southwestern Bell Tele
phone Co. (KLB582), modification of li
cense to change frequency from 152.63 
MHz to 152.72 MHz located 7 miles E. and 
2 miles S. of U.S. Highways 77 and 60, 
Ponca City, Okla.

20901- CD-R-78 Bell Telephone Co. of 
Nevada (KDS9271) (developmental), re
newal of license expiring April 27, 1978. 
Term: April 27,1978 to April 27,1979.

20910-CD-P-78 The Pacific Telephone 
Telegraph Co. (KMA615), C.P. for addi
tional facilities to operate on 454.575 MHz 
at Loc. No. 2: 3 miles N. of Oildale, Calif.

20854-CD-P-(3)-78 Pacific Northwest Bell 
Telephone Co. (KOA732), C.P. to change 
antenna system operating on 454.375 and 
454.450 MHz and for additional facilities 
to operate on 454.500 MHz at Loc. No. 3: 
1708 East Pike Street, Seattle, Wash.

C o rrections

21897-CD-TC-77 South Georgia Tele
phone Co., Folkston, Ga. Correct call sign 
to read KIY751 instead of KIY765. All 
other particulars to remain as reported on 
PN  NO. 871 dated August 15,1977.

Info r m a t iv e

It appears that the following applications 
may be mutually exclusive and subject to 
the Commission’s rules regarding ex-parte 
presentations by reasons of potential elec
trical interference:

454.150 MHz
Hazel-Tone Communications, Inc., Hazle

ton, Pa., 2Q400-CD-P-78.
Schuylkill Mobile Fone, Inc., St. Clair, Pa., 

20500-CD-P-(2K78.
Suburban Mobile Telephone Co., Malvern, 

Pa., 20498-CD-P-(2)-78.

R ur a l  R ad io  S ervice

60099-CR-P-78 United Telephone Co. of 
Florida (WCJ799) C.P. to replace trans
mitter, change antenna system, change 
frequencies from 157.83, 157.86, 157.89, 
and 157.95 MHz to 157.92 MHz and relo
cate facilities to be located 2 miles west of 
Pineland, Useppa Island, Fla. 

60101-CR-P-78 United Telephone Co. of 
Fla. (new) C.P. for a new Central Office 
station to operate on 152.72 and 152.66 
MHz to be located at Tipton Drive, Pine 
Island, Fla.

60114-CR-TC-78 Answer, Inc. of San Anto
nio. Consent to transfer of control from 
George O. Tillinghast, transferor, to Ro

berta K. Tillinghast, transferee. Station: 
KLT67, temporary-fixed within the terri
tory of the grantee.

POINT TO POINT MICROWAVE RADIO SERVICE

GA—1482-CF-P-78 Southern Bell Tele
phone &  Telegraph Co.. (KIB53), 614 Pen
dleton Street Waycross, (Ware) Ga. Lat. 
31°12'49" N. Long. 82°21'34” W. C.P. to add 
frequency 6093.5H MHz toward Nahunta, 
Ga.

GA—1483-CF-P-78 Same (WSL42) 4.8
'miles NNW. of Nahunta, (Brantley) Ga. 
Lat. 31°16'02" N. Long. 82°00'30" W. C.P. to 
add frequencies 6345.5H MHz toward 
Waycross, Ga. and 6345.5V MHz toward 
iiiycrctt

GA—1484-CF-P-78 Same (WSL43) 6 miles 
SW. of Everett, (Wayne Ga. Lat. 31°20'40" 
N. Long. 81°43'24" W. C.P. to add frequen
cies 6093.5V MHz toward Nahunta, Ga. 
and 6078.6H MHz. toward Brunswick, Ga.

GA—1485-CF-P-78 Same (KJN26) 2627
Norwich Street Brunswick, (Glynn) Ga. 
Lat. 31°09'55" N. Long. 81°29'53" W. C.P. to 
add frequency 6330.7V MHz toward Ever
ett, Ga.

M I—1486-CF-P-78 Michigan Bell Tele
phone Co. (WJL83) 0.9 mile Northeast of - 
Dodgeville, (Houghton) Mich. Lat. 
47°06'05" N. Long. 88°34T0" W. C.P. to add 
a new point of communication on frequen
cies 5952.6V MHz and 6130.5V MHz on azi
muth 30.1° toward Calumet, Mich.

MI—1487-CF-P-78 Same (new) Mine 
Street and Red Jacket Rd. Calumet, 
(Houghton) Mich. Lat. 47°14'35" N. Long. 
88°26'56" W. C.P. for a new station on fre
quencies 6204.7V and 6382.6V MHz on azi
muth 210.2° toward Dodgeville.

KS—1488-CF-P-78 Southwestern Bell 
Telephone Co. (KAD26) Topeka Junction 
3rd and Oakley Topeka, (Shawnee) Kans. 
Lat. 39°03'46" N. Long. 95°42'56" W. C.P. to 
add antennas and frequencies 6034.2V and 
6152.8V MHz toward St. Marys, Kans.

KS—1489-CF-P-78 Same (KAD27) 4 miles 
north of St. Marys, (Pottawatomie) Kans. 
Lat. 39°15'36" N. Long. 96°04'52" W. C.P. to 
add antennas and frequencies on 6286.2H, 
6404.8H MHz toward Topeka Junction, 
Kans. and 6286.2V, 6404.8V MHz toward 
Manhattan Junction, Kans.

KS—1490-CF-P78 Same (KAD28) Manhat
tan Junction 0.5 mile north of Manhattan, 
(Riley) Kans. Lat. 39°11'57" N. Long. W. 
C.P. to add frequencies on 6034.2H and 
6152.8H MHz toward St. Marys, Kans., 
add a new point of communication on 
6004.5H MHz on azimuth 014.5° toward 
Fostoria Junciton.

KS—1491-CF-P.78 Southwestern Bell 
Telephone Co. (new) Fostoria Junction 1.5 
miles SSE of Fostoria, (Pottawatomie) 
Kans. Lat. 39°25'15" N. Long. 96°30'01" W. 
C.P. for a new station on frequencies 
6256.5V MHz on azimuth 194.5° toward 
Manhattan Junction, and 6256.5H on azi
muth 306.1° toward Waterville, Kans.

KS—1492-CF-P-78 Same (new) 8.5 miles 
SSW of Waterville, (Riley) Kans. Lat. 
39°33'50" N. Long. 96°45'17" W. C.P. for a 
new station on frequencies 6004.5V MHz 
on azimuth 125.9°, and 6004.5H MHz on 
azimuth 016.8° toward Marysville, Kans.

KS—1493-CF-P-78 Same (new) 901 Elm 
Street Marysville, (Marshall) Kans. Lat. 
39°50'26" N. Long. 96°38’46" W. C.P. for a 
new station on frequency 6256.5V MHz oh 
azimuth 196.9° toward Waterville, Kans.

OR—1513-CF-P-78 Pacific Northwest Bell 
Telephone Co. (KPB50) Haymaker 4.2 
miles SW. of Keno. (Klamath) Oregon.
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Lat. 42°04'16" N. Long. 121°58'22" W. C.P. 
to change polarization from H to V on fre- 
quency 3830 MHz toward Chestnut Mt., 
Oreg.

PA—1515-CF-P-78 The Bell Telephone Co. 
of Pennsylvania (WBA69) 2 miles N. of 
DuBois, (Clearfield) Pa. Lat. 41°09'47" N. 
Long. 78°45'22" W. C.P. to add transmit
ters and frequency on 11265H MHz on azi
muth 329.6° toward Brockway, Pa.

PA—1516-CF-P-78 Same (WBB254) 4.5
miles NW. of Brockway, (Jefferson) Pa. 
Lat. 41°17'56" N. Long. 78°51'43" W. C.P. to 
add transmitters and frequencies on 
10855H MHz on azimuth 149.5° toward 
DuBois, Pa. and 10855H MHz on azimuth 
22.8° toward Ridgway, Pa.

PA—1517-CF-P-78 Same (WBB255) 2
miles NNW. of Ridgway, (Elk) Pa. Lat. 
41°27'48" N. Long. 78°46'12” W. C.P. to add 
transmitters and frequencies on 1126H 
MHz on azimuth 202.9° toward Brockway. 
Pa. and 11265H MHz on azimuth 351.8° 
toward Kane, Pa.

PA—1518-CF-P-78 Same (WBB256) 2
miles South of Kane, (McKean) Pa. Lat. 
41°37'35" N. Long 78°48'05" W. C.P. to add 
transmitters on frequency 10855H MHz on 
azimuth 171.8° toward Ridgway, Pa.

1562-CF-AL-(4)-78 Goeken Communica
tions Application for Consent to Assign
ment of Radio Station Construction 
Permit of License from Goeken Communi
cations, Assignor, to Business Telecom
munications Corporation, Assignee, for 
station WBA739, Chicago,' HI.; WBA740, 
Chicago, 111.; WBA741, Somers, Wis. and 
WBA742, Milwaukee Wis.

ME—1383-CF-P-78 Maine Microwave* Inc. 
(WBB 208) 3.5 miles from junction of 
routes 116 &  157, Medway, Maine (Lat. 
45°34'25" N.—Long. 68°31'10" W.j: Con
struction permit to change transmit sta
tion location and name—6182.4V and 
6241.7V MHz toward Bear Mtn., Maine, on 
azimuth 7.4 degrees.

PA—1390-CF-P-78 Eastern Microwave, 
Inc. (W DD 71) Pulpit Rock, Valley Rim 
TR., 4 miles NE. of Hamburg, Pa. (Lat. 
40°35'50" iN.—Long. 75°56'04" W.): power 
split, on azimuth 215.6 degrees.

NY—1391-CF-P-78 Same. (New) Syracuse- 
EMI, 3 Northern Concourse, N. Syracuse, 
N.Y. (Lat. 43°06’29" N.—Long. 76°09'10" 
W .): Construction permit for new sta
tion—6360 MHz toward Sentinel Heights, 
N.Y. on azimuth 171.3 degrees.

PA—1463-CF-P-78 Same (WQR 72) U.S. 
Route 30-1.4 miles SE. of Hookstown, Pa. 
(Lat. 40°34'37" N.—Long. 80°27'24" W.): 
Construction permit to add 10815H MHz 
toward Coraopolis, Pa., via power split, on 
azimuth 106.7 degrees.

OK—1464-CF-P-78 Cablecom-General,
Inc. (KLU 53) Hugo, Okla. (Lat. 33°59'45" 
N.—Long. 95°30'30" W.): Construction 
permit to replace transmitters) 6071.2H 
and 6334.4H MHz toward Idabel, Okla.

TX—1465-CF-P/ML-78 Same (KLS 33) 
Isom Ranch, 3.5 miles WNW. of Landonia 
Tex. (Lat. 33°25'06" N.—Long. 96°00'29" 
W.): Construction permit and modification 
of license to correct transmit station co
ordinates and to increase height of exist
ing antenna structure—5952.6H, 6071.2H, 
6234.3H, arid 6352.9H MHz toward Paris, 
Tex., on azimuth 55.8 degrees.

TX—1500-CF-P-78 Southwest Texas 
Transmission Co. (new) Quihi, 13.7 miles 
NE. of Hondo, Tex. (Lat. 29°29’59" N.— 
Long. 98°58'58" W.): Construction permit 
for new station—6197.2V, 6256.5V,
6286.2H, 6315.9V, and 6375.2V MHz

toward D ’Hanis, Tex., on azimuth 53.2 de
grees.

TF—1525-CF-P/ML-78 Pacific North West 
Bell Telephone Co. (WAS 471) Temporary 
fixed within the territory of the Grantee 
construction permit and modification of li
cense to add transmitters) on frequency 
band 3700-4200 MHz.

IN—1528-CF-TC-( 2 )-78 Public Telephone 
Corp. Consent to transfer of control from 
Helen E. Schultz, trustee transferor to 
Continental Telephone Corp., transferee 
for stations, KSN94 Batesvflle, Ind. and 
KSN79 Greensburg, Ind.

IN—1527-CF-( 12)-78 Indiana Telephone 
Corp. Consent to transfer of control from 
Helen E. Schultz, trustee transferor to 
Continental Telephone Corp., transferee 
for stations KS045 Seymour, Ind., KS046 
Salem (Suicide Cave), Ind. KS047 Salem, 
Ind. KS069 North Vernon, Ind., KVH90 
Jasper, Ind., KVH91 Orleans, Ind. KVH92 
Jasper, Ind., KVH93 Loogootee, Ind., 
KVH94 French Lick, Ind., WHT72 Scott- 
burg, Ind. WHT73 Austin (Quick Creek), 
Ind., WHT74 Madison, Ind.

C o r r e c t io n s

1185-CF-P-78 American Téléphoné and 
Telegraph Co (KKN22) 201 E. Capital 
Street Jackson (Hinds), Miss. Correct fre
quency 4290 MHz to read 4090 MHz all 
other particulars remain the same as re
ported on Public Notice No. 896 February 
6.1978.
These entries appearing in Public Notice 

of February 21, 1978, No. 898 for M ID
WESTERN RELAY COMPANY are correct
ed to show:
1384-CF-P-78 (WLJ 46) Longitude to read 

88°21'30".
1370-CF-P-78 (WLJ 69) Frequency to read 

6345.5H MHz toward Jefferson.
All other particulars remain the same as 

previously reported.
[FR Doc. 78-6472 Filed 3-10-78; 8:45 am]

[6712-01]

FM BROADCAST APPLICATIONS READY AND  
AVAILABLE FOR PROCESSING

Adopted: March 3,1978.
Released: Marchi, 1978.

Notice is hereby given, pursuant to 
section 1.573(d) of the Commission’s 
Rules, that the FM broadcast applica
tion listed below will be considered 
ready and available for processing on 
April 6, 1978. Since the application is 
timely - filed and mutually exclusive 
with earlier filed and cut-off applica
tion of Falls Broadcasting Corp., File 
No. BRH-1987, for renewal of license 
of station WZMF(FM), Menominee 
Falls, Wis., no other applications may 
be filed. Rather the purpose of this 
Notice is to establish a date by which 
the parties to the forthcoming com
parative hearing may compute the 
deadlines for filing amendments as a 
matter of right under § 1.522(a)(2) of 
the Rules and pleadings to specify 
issues pursuant tp § 1.584.

The attention of any party in inter
est desiring to file a petition to deny

the listed application pursuant to sec
tion 309(d)(1) of the Communications 
Act of 1934, as amended, is directed to 
section 1.580(i) of the Commission’s 
Rules for provisions governing the 
time for filing and other requirements 
relating to such pleadings.

BPH-10,314 New, Menominee Falls, 
Wis., Trans-Air Broadcasting Corp., 
Req: 98.3 MHz; Channel No. 252; ERP: 
3kW; HAAT: 300 feet.

F e d e r a l  C o m m u n i c a t i o n s  
C o m m i s s i o n ,

W i l l i a m  J . T r ic a r i c o ,
Secretary.

[FR  Doc. 78-6471 Filed 3-10-78; 8:45 am]

[6712-01]
[FCC 78-159; Docket No. 78-80]

WJPD, IN C

Revocation of License; Order to Show Cause 

Adopted: March 1,1978,
Released: March 7,1978.

1. The Commission has before it for 
consideration the outstanding licenses 
of the captioned licensee, WJPD, Inc., 
to operate Stations WJPD-AM and 
FM, Ishpeming, Mich., and the Com
mission’s field inquiries concerning the 
operation of those stations.

2. Information before the Commis
sion raises the following questions:

(a) Whether, in light of all the facts 
and circumstances pertaining thereto, 
and if so, the extent to which the li
censee has violated section 73.1205 of 
the Commission’s Rules regarding 
fraudulent billing practices, the degree 
of knowledge or participation in those 
practices by principals of the licensee, 
and the degree of supervision over the 
operation of the stations exercised by 
the licensee.

(b) Whether, in light of all the facts 
and circumstances pertaining thereto, 
Laurence Dube, general manager of 
WJPD—AM and FM, signs stations af
fidavits of performance as Lane 
Dawson, Salesman (his on-the-air 
name), and notarizes them as Laur
ence Dube, and whether this practice 
was designed to mislead advertisers or 
their agents.

(c) Whether, in light of the informa
tion giving rise to these questions, if 
found to be true, the licensee possesses 
the requisite qualifications to remain a 
licensee of the Commission.

3. Information relating to the above 
questions has come to the attention of 
the Commission since grant of the re
newal of licenses for WJPD-AM and 
FM. This information would, if sub
stantiated, warrant a refusal to grant 
a license or permit or an original appli
cation, and raises serious questions, 
best resolved in a hearing, as to 
whether WJPD, Inc., has the qualifi
cations to be a licensee of the Commis
sion.
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4. Accordingly, it  is ordered, That 
pursuant to the provisions of section 
312(a) (2) and (4) of the Communica
tions Act of 1934, as amended, WJPD, 
Inc., is directed to show cause why an 
Order revoking the licenses of WJPD- 
AM and FM, Ishpeming, Mich., should 
not be issued and to appear and give 
evidence as to the matters raised in 
paragraph 2, at a hearing to be held at 
a time and location specified in a sub
sequent Order, that time to be no less 
than thirty (30) days from the receipt 
of the Order.

5. I t  is further ordered, That the 
Chief of the Broadcast Bureau is di
rected to serve upon WJPD, Inc., a Bill 
of Particulars regarding the matters 
referred to in Questions (a) and (b) set 
out in paragraph 2, within thirty (30) 
days of the release of this Order.

6. I t  is further ordered, That pursu
ant to section 312(d) of the Communi
cations Act of 1934, as amended, both 
the burden of proceeding with the in
troduction of evidence and the burden 
of proof shall be upon the Broadcast 
Bureau.

7. It  is further ordered, That to avail 
itself of the opportunity to be heard, 
the licensee, pursuant to section 
1.91(c) of the Commission’s Rules, in 
person or by attorney, shall file with 
the Commission within 30 days of the 
receipt of the Order to Show Cause a 
written appearance stating that he 
will appear at the hearing and present 
evidence on the matters specified in 
the Order. I f  the licensee fails to file 
an appearance within the time speci
fied, the right to a hearing shall be 
deemed to have been waived. See sec
tion 1.92(a) of the Commission’s Rules. 
Where a hearing is waived, a written 
statement in mitigation or justifica
tion may be submitted within 30 days 
of the receipt of the Order to Show 
Cause. See section 1.92(b) of the Com
mission's Rules. In the event the right 
to a hearing is waived, the presiding 
officer, or the Chief Administrative 
Law Judge if no presiding officer has 
been designated, will terminate the 
hearing proceeding and certify the 
case to the Commission in the regular 
course of business and an appropriate 
Order will be entered. See sections
1.92 (c) and (d) of the Commission’s 
Rules.

8. It  is further ordered, That the Sec
retary of the Commission send a copy 
of this Order to Show Cause by Certi
fied Mail—Return Receipt Requested 
to WJPD, Inc., licensee of Stations 
WJPD-AM and PM, Ishpeming, Mich.

F e d e r a l  C o m m u n i c a t i o n s  
C o m m i s s i o n ,

W i l l i a m  J. T r ic a r i c o ,
Secretary.

[FR Doc. 78-6740 Filed 3-10-78; 8:45 am]

[6712-01]
RADIO TECHNICAL COMMISSION FOR MARINE 

SERVICES 

Meetings

In accordance with Pub. L. 92-463, 
“Federal Advisory Committee Act,” 
the schedule of future Radio Techni
cal Commission for Marine Services 
(RTCM)meetings is as follows:
To: Special Committee No. 71, “VHF Auto

mated Radiotelephone Systems”.
Subject: Notice of 8th Meeting.
Date/time: Wednesday, March 29, 1978—10

а. m. (Full day meeting).
Location: Conference Room A-110, 1229-

20th Street NW., Washington, D.C.
A genda

1. Call to Order; Chairman's Report.
2. Introduction of Attendees; Adoption of 

Agenda.
3. Acceptance of SC-71 Summary Record.
4. Morning session (10 a.m.-ll:45 a.m.); 

afternoon session (1:45 p.m.-4:45 p.m.). (a) 
Review of documents received and discus
sion of subjects designated for study at 7th 
meeting of SC-71, held on February 1,1978.

5. Other business.
б. Establishment of next meeting date. 

John J. Renner, Chairman, Advanced Tech
nology Systems, Inc., 2425 Wilson Blvd.,
Arlington, Va. 22201, phone: 703-525-2664.
The RTCM has acted as a coordina

tor for maritime telecommunications 
since its establishment in 1947. All 
RTCM meetings are open to the 
public. Written statements are pre
ferred, but by previous arrangement, 
oral presentations will be permitted 
within time and space limitations.

Those desiring additional informa
tion concerning the above meeting(s) 
may contact either the designated 
chairman or the RTCM Secretariat 
(phone: (202) 632-6490).

F e d e r a l  C o m m u n i c a t i o n s  
C o m m i s s i o n ,

W i l l i a m  J . T r ic a r i c o ,
Secretary.

[FR Doc. 78-6395 Filed 3-10-78; 8:45 am]

[6730-01]
FEDERAL MARITIME COMMISSION

INDEPENDENT OCEAN FREIGHT FORWARDER 
LICENSE

Applicant«

Notice is hereby given that the fol
lowing applicants have filed with the 
Federal Maritime Commission applica
tions for licenses as independent ocean 
freight forwarders pursuant to section 
44(a) of the Shipping Act, 1916, (Stat. 
522 and 46 U.SC. 841(b)).

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director, 
Bureau of Certification and Licensing, 
Federal Maritime Commission, Wash
ington, D.C. 20573.
Atlantic Caribbean Export Shipping Corp., 

444 Brickell Avenue, Room 650, Miami,

Fla. 33131. Officers: Joseph De Losh, 
President, Maria De Losh, Secretary/ 
Tr68iSur6r<

Savir, Inc., 7225 North West 44th Street, 
Miami, Fla. 33166. Officers: Roberto F. 
Rivas, President/Treasurer, Lila B. Rivas, 
Vice President/Secretary.

Di Mare Shipping International, Inc., 138 
Van Dyke Street, Brooklyn, N.Y. 11231. 
Officers: Joseph Di Mare, President/Sec
retary, Silivano De Luca, Vice President, 
Frank RolU, Vice President.

Paramount Forwarders, Inc., 3164 Spring- 
field, Lancaster, Tex. 75146. Officers: Lyle
K. Me Dermed, President, Mabel Alley, 
Vice President S. Wyatt Carr, Jr., Secre
tary /Treasurer.

Agency Sales, Inc., Building No. 2141 Door 
N-5 MI AD, Miami International Airport, 
P.O. Box 52-2086, Miami, Fla. 33152. Offi
cers: Raymond Lakritz, President, Cecilio 
Chavez, Vice President.

Ocean Traffic Services, Inc., 2875 East. Sky 
Harbor Boulevard, No. 202, Phoenix, Ariz. 
Officers: Vincent R. De Maso, Treasurer, 
Kenneth D. Romano, President, Kathleen 
M. Relyea, Vice President.
By the Federal Maritime i Commis

sion.
Dated: March 8,1978.

F r a n c is  C. H u r n e y , 
Secretary.

[FR Doc. 78-6483 Filed 3-10-78; 8:45 am]

[6730-01]

AGREEMENT FILED

The Federal Maritime Commission 
hereby gives notice that the following 
agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814).

Interested parties may inspect and 
obtain a copy of each of the agree
ments and the justifications offered 
therefor at the Washington Office of 
the Federal Maritime Commission, 
1100 L Street NW., Room 10126; or 
may inspect the agreements at the 
Field Offices located at New York,
N.Y., New Orleans, La., San Francisco, 
Calif., and San Juan, P.R. Interested 
parties may submit comments on each 
agreement, including requests for 
hearing, to the Secretary, Federal 
Maritime Commission, Washington, 
D.C. 20573, on or before April 2, 1978. 
Comments should include facts and ar
guments concerning the approval, 
modification, or disapproval of the 
proposed agreement. Comments shall 
discuss with particularity allegations 
that the agreement is unjustly dis
criminatory or unfair as between carri
ers, shippers, exporters, importers, or 
ports, or between exporters from the 
United States and their foreign com
petitors, or operates to the detriment 
of the commerce of the United States, 
or is contrary to the public interest, or 
is in violation of the Act.

A copy of any comments should also 
be forwarded to the party filing the
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agreements and the statement should 
indicate that this has been done.

Agreement No. T-3384-1.
Filing party: Mr. E. E. Lee, Jr., Deputy 

Executive Director, P.O. Box 3037, Wilming
ton, N.C. 28401.

Summary: Agreement No. T-3384-1, be
tween North Carolina State Ports Authority 
and Seatrain Lines, Inc., modifies the basic 
agreement between the parties which pro
vides for the use of 6.325 acres of land at 
Wilmington Port Terminal and preferential 
use of: (1) Berths A  and B; (2) a gantry 
crane; and (3) a*truck scale. The purpose of 
this modification is to extend the agreement 
from May 1,1978, for a period not to extend 
6 months or until superseded by a new lease 
agreement.

Agreement No. T-3595.
Filing party: Ronaldo Rodriguez Ossorio, 

General Counsel, Puerto Rico Ports Author
ity, G.P.O. Box 2829, San Juan, P.R. 00936.

Summary: Agreement No. T-3595, be
tween Puerto Rico Ports Authority (PRPA) 
and Caribe Tugboat Corp. (CTC), provides 
for the 5-year renewable lease to Caribe of 
land and an office building as detailed in 
the agreement. PRPA also grants to Caribe 
preferential berthing privileges at Pier 10 in 
San Juan. Caribe is authorized to perform 
certain repairs to the leased premises in 
order to restore the pier facilities to their 
original functional conditions. The use of 
the premises by Caribe is restricted to tug 
and barge operations and the loading and 
unloading of cargo in bulk operations. As 
compensation, PRPA will receive a mini
mum annual rental of $70,000 which will be 
comprised of payments for: office rental, 
pier use, preferential use of the premises, 
and wharfage and dockage charges assessed 
by PRPA on all vessels using Pier 10. The 
minimum wharfage clause will be revised 
every 2 years to reflect current rates and 
conditions. CTC’s tugs and barges will be 
exempt from the payment of dockage, 
except when engaged in cargo operations. 
Use of Pier 10 by vessels will be subject to 
the rates and charges then in effect, includ
ing rules and regulations, applying uniform
ly at the terminal facilities of PRPA.

Agreement No. T-3596.
Filing party: Ronaldo Rodriguez Ossorio, 

General Counsel, Puerto Rico Ports Author
ity, G.P.O. Box 2829, San Juan, P.R. 00936.

Summary: Agreement No. T-3596, be
tween the Puerto Rico Ports Authority 
(Port) and Agencias Intermares, Inc. (AID, 
provides for the Port’s 5-year renewable 
term lease to A ll of certain premises at Pier 
12, San Juan, P.R., to be used for the purr 
pose of loading, unloading, handling, pro
cessing, packing, and distribution of com, its 
derivatives or byproducts, and/or any other 
product for human or animal consumption. 
This lease confers upon A n  the right of 
preference in the use of a berthing and ad
jacent platform area (10,395 square feet) 
and a cargo-in-transit area (19,015 square 
feet) as well as the exclusive use of a cargo 
shed (44,163 square feet). The Port shall 
permit others to use the berthing area when 
not in use by A ll and A ll shall operate the 
loading and unloading equipment and the 
packing and bagging equipment for such 
other vessels when so requested. As compen
sation, A ll shall pay the Port $122.54 per 
month for the preferential lights and 
$5,520.37 per month for the exclusive rights 
granted under the agreement, plus all 
harbor dues, wharfage, dockage, demurrage, 
and other charges assessed according to the

Port’s tariff, subject to a minimum annual 
dockage and wharfage guarantee of $30,000 
per annum.

Agreements Nos. T-3597, T-3597-A, and 
T-3597-B.

Filing party: Ronaldo Rodriguez Ossorio, 
General Counsel, Puerto Rico Ports Author
ity, G.P.O. Box 2829, San Juan, P.R. 00936.

Summary: Agreements Nos. T-3597, T - 
3597-A, and T-3597-B are between the 
Puerto Rico Ports Authority (Port) and 
Trailer Marine Transport Corp. (TMT). 
Agreement No. T-3597 grants TM T the 
preferential use of 310,105.585 square feet 
of improved dockage facilities and cargo-in- 
transit area and the exclusive use of: (a) two 
parcels aggregating 1,204,411.63 square feet; 
and (b) area in and around Hangar 22, Isla 
Grande, San Juan. The agreement’s initial 
term in 15 years, with two consecutive 5- 
year renewal options. As compensation, the 
Port is to receive: (a) $15,505.28 annually for 
the preferential use areas; (b ) $386,138.66 
annually for the exclusive use areas, plus 
rental due from another lease between the 
parties; and (c) all Port dockage and wharf
age charges, subject to a minimum annual 
guarantee of $1,000,000. The Port retains 
secondary berthing lights under the agree
ment, and dockage and wharfage collected 
from non-TMT vessels will be credited to 
TM T’s minimum annual guarantee. Agree
ment No. T-3597-A provides for the con
struction and reimbursement of improve
ments at the facilities covered by Agree
ment No. T-3597. Agreement No. T-3597-B 
provides for TM T’s lease of approximately 
331,000 square feet at Hangar 22, Isla 
Grande, for use in connection with its 
marine terminal operations.

Agreement No. 57-110.
Filing party: D. D. Day, Jr., Chairman, Pa

cific Westbound Conference, 320 California 
Street, Suite 600, San Francisco, Calif. 
94104.

Summary: Agreement No. 57-110 has been 
entered into by the member lines of the Pa
cific Westbound Conference for the purpose 
of updating the Appendix to Agreement No. 
57 to reflect current Conference practices.

By Order of the Federal Maritime 
Commission.

Dated: March 8,1978.
F rancis  C. H u r n e y , 

Secretary.
[FR  Doc. 78-6482 Filed 3-10-78; 8:45 am]

[6732-01]
FEDERAL MEDIATION AND  
CONCILIATION SERVICE

ARBITRATION SERVICES ADVISORY  
COMMITTEE

Meeting

Notice is hereby given that the Fed
eral Mediation and Conciliation Ser
vice Arbitration Services Advisory 
Committee, in accordance with Sec
tion 10 of the Federal Advisory Com
mittee Act of October 6, 1972 (Pub. L. 
92-4^3, 86 Stat. 770-776), will meet on 
Saturday, April 8, 1978, at 9:30 a.m. in 
the Wildcatter Room of the Fairmont 
Hotel, University Avenue, New Or
leans, Louisiana.

The agenda is as follows:
1. Report on recertification of roster mem

bers.
2. Review of OAS case data fiscal year 

1977.
3. Modifications in case handling.
4. Maintenance of roster information.
5. Regional arbitration decisions library.
6. Report on labor arbitrator development 

programs.
7. Report of Arbitrator Review Board.
8. Revisions of arbitration regulations (29 

CFR 1404).

This meeting shall be open to the 
public.

Communications regarding this 
meeting should be addressed to:

Mr. John Canestraight, Associate Direc
tor, Office of Arbitration Services, Federal
Mediation and Conciliation Service, Wash
ington, D.C. 20427.

Signed at Washington, D.C. this 7th 
day of March 1978.

W a y n e  L. H o rvitz ,
Director.

[FR  Doc. 78-6451 Filed 3-10-78; 8:45 am]

[6210-01]
FEDERAL RESERVE SYSTEM 

W YOMING BANCORPORATION 

Acquisition of Bank

Wyoming Bancorporation, Chey
enne, Wyo., has applied for the 
Board’s approval under section 3(a)(3) 
of the Bank Holding Company Act (12 
U.S.C. § 1842(a)(3)) to acquire 100 per
cent (less directors’ qualifying shares) 
of the voting shares of First Wyoming 
Bank-Gillette, Gillette, Wyo., a pro
posed new bank. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act 
(12 U.S.C. § 1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Kansas City. Any person wishing to 
comment on the application should 
submit views in writing to the Reserve 
Bank to be received not later than 
March 30, 1978.

Board of Governors of the Federal 
Reserve System, March 8,1978.

G r iff it h  L. G arw o od ,
Deputy Secretary of the Board.

[FR Doc. 78-6438 Filed 3-10-78; 8:45 am]

[1610-01]
GENERAL ACCOUNTING OFFICE 

REGULATORY REPORTS REVIEW 

Receipt of Report Proposal

The following request for clearance 
of a report intended for use in collect
ing information from the public was 
received by the Regulatory Reports
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Review Staff, GAO, on March 3, 1978. 
See 44 U.S.C. 3512 (c) and (d). The 
purpose of publishing this notice in 
the F e d e r a l  R e g is t e r  is to inform the 
public of such receipt.

The notice includes the title of the 
request; the name of the agency spon
soring the proposed collection of infor
mation; the agency form number, if 
applicable; and the frequency with 
which the information is proposed to 
be collected.

Written comments on the proposed 
ICC request are invited from all inter
ested persons, organizations, public in
terest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed re
quest, comments (in triplicate) must 
be received on or before March 31, 
1978, and should be addressed to Mr. 
John M. Lovelady, Assistant Director, 
Regulatory Reports Review, United 
States General Accounting Office, 
Room 5106, 441 G Street NW., Wash
ington, D.C. 20548.

Further information may be ob
tained from Patsy J. Stuart of the 
Regulatory Reports Review Staff, 202- 
275-3532.

I n t e r s t a t e  C o m m e r c e  C o m m i s s i o n

The Interstate Commerce Commis
sion requests clearance of a revision to 
Form BOp-102, Notice to Commission 
of Intent to Perform Interstate Trans
portation for Certain Nonmembers 
Under Section 203(b)(5) of the Inter
state Commerce Act. This form is re
quired by 49 CFR 1047.20 to be filed 
once by a cooperative association, or 
federation of cooperative associations 
as defined in the Agriculture Market
ing Act, which performs or proposes to 
perform transportation for non
members, who are neither farmers, co
operative associations, nor a nonfeder
ation of cooperative associations, 
under Section 203(b)(5) of the Inter
state Commerce Act. Such transporta
tion is not otherwise exempt under 
Part II  of the Act.

The form has been revised as a 
result of a rulemaking instituted by 
the Commission. The information 
called for on Form BOp-102 is ordi
nary business information readily 
available from basic records and re
quires no compilation of data. There 
are only 16 items of information and 
most of these relate to the names and 
addresses of the principal officers and 
directors.

On an average, approximately 35 or
ganizations file this form each year. 
The estimated time required per re
sponse is 30 minutes. Reports are man
datory and available to the public.

N o r m a n  F .  H e y l ,
Regulatory Reports Review Officer.
[FR Doc. 78-6459 Filed 3-10-78; 8:45 am]

[6820-24]
GENERAL SERVICES 
ADMINISTRATION

FEDERAL PROPERTY MANAGEMENT REGULA
TIONS, TEMPORARY REGULATION A-11,
SUPPLEMENT 5

To: Heads of Federal agencies.
Subject: Changes to Federal Travel 
Regulations.

1. Purpose. This supplement (a) fur
ther amends FPMR 101-7, Federal 
Travel Regulations (FTR), to imple
ment certain restrictions on the use of 
first-class travel accommodations by 
Federal employees for official domes
tic and international travel and (b) 
amends the provisions of Supplement 
4 to FPMR Temporary Regulation A- 
11, dated April 29, 1977, to extend the 
expiration date, revise the definition 
of “employee,”  and incorporate 
changes to certain travel allowances 
which were previously promulgated.

2. Effective date. Except for the 
travel allowance changes reflected 
therein which are currently in effect, 
thé provisions of attachment A to this 
supplement are effective for travel 
performed oh or after April 1,1978.

3. Expiration date. This regulation 
expires December 31, 1978, unless 
sooner superseded or canceled.

4. Background.
a. Government policy, as reflected in 

the FTR, has historically restricted 
the use of first-class travel accommo
dations by Federal employees travel
ing on official business. However, a 
recent review of the current regula
tions indicates a need to clarify and 
strengthen provisions governing the 
authorization and use of first-class ac
commodations. This supplement re
vises those provisions accordingly and 
modifies the definition of “employee,” 
as used in chapter 1 of the FTR, to 
clarify that the term includes agency 
heads and other agency officials.

b. Changes to certain travel 
allowances, effective for travel per
formed on or after September 18,1977, 
were promulgated to Federal agencies 
in an addendum to a GSA report enti
tled “Cost of Travel and Operation of 
Privately Owned Vehicles.” The report 
and addendum were published in the 
F e d e r a l  R e g is t e r  on September 14, 
1977 (42 FR 46087). The changes im
plemented by the addendum are incor
porated into the FTR by this supple
ment. For information, these changes 
are summarized as follows:

(1) An increase in the mileage 
allowance for use of a privately owned 
automobile and increases in the maxi
mum daily rates for the designated 
high rate geographical areas 
(HRGA’s) of Chicago, 111., Newark, 
N.J., and San Francisco, Calif.;

(2) The redefinition of the bound
aries of the HRGA of Los Angeles, 
Calif.; and

(3) The addition of 14 newly desig
nated HRGA’s.

5. Explanation o f changes.
a. The expiration dates for FPMR 

Temporary Regulation A-11 and Sup
plement 4 thereto are extended to De
cember 31,1978.

b. The provisions of attachment A to 
this supplement amend the FTR, as 
amended by FPMR Temporary Regu
lation A-11, for the reasons given 
below. It should be noted that the 
changes to travel allowances refer
enced in paragraph (4), below, were 
previously promulgated and are repub
lished in this supplement without 
change.

(1) Paragraph l-1.3c(6) is revised to 
clarify that the definition of “employ
ee” includes agency heads and other 
agency officials.

(2) Paragraph 1-3.3 is revised to (a) 
change the title; (b) limit the use of 
first-class accommodations by employ
ees traveling on official Government 
business; (c) require agency authoriza
tion or approval or employee certifica
tion when first-class accommodations 
are used; (d) make the employee finan
cially responsible to the Government 
for costs in excess of less-than-first- 
class air accommodations in the ab
sence of specific authorization or ap
proval; and (e) require agencies to 
submit to GSA semiannual reports on 
the extent of, and the justification for, 
the use of first-class air accommoda
tions.

(3) Paragraph l-3.4a is deleted. Pro
visions which formerly appeared in 
that paragraph are incorporated into 
paragraph l-3.3b(3).

(4) Paragraphs l-4.2a(2), l-4.2c (1) 
and (2), and 1-8.6 are revised to reflect 
changes to travel allowances which are 
currently in effect.

(5) Paragraphs 1-11.6b (8) and (9) 
are revised to conform with the 
changes explained in paragraphs (2) 
and (3), above.

Dated: March 8,1978.
J a y  S o l o m o n , 

Administrator of 
General Services.

C h a n g e s  t o  F e d e r a l  T r a v e l  
R e g u l a t io n s , FPMR 101-7

1. Paragraph l-1.3c(6) is revised as 
follows:
1-1.3. General rules.

* * * * *

c. * * *
(6) Employee. As used in this chap

ter, “employee” means the head of an 
agency, and agency official, or any 
other individual employed in or under 
an agency. This definition also in
cludes an individual employed inter
mittently in the Government service 
as an expert or consultant and paid on 
a daily when-actually-employed
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(WAE) basis and an individual serving 
without pay or at $1 a year (5 U.S.C. 
5701(2)).

*  *  •  *  *

2. Paragraph 1-3.3 is revised as fol
lows:

•  *  *  *  *

1-3.3. Travel policy, class o f service au
thorized, and reports.

a. General policy. It is the policy of 
the Government that less-than-first- 
class accommodations shall be used for 
all modes of passenger transportation. 
Common carrier accommodations shall 
be as specifically provided in b. c, and 
d, below, and shall apply to both do
mestic and international travel of civil
ian employees while on official busi
ness for the Government.

b. Train accommodations.
(1) Sleeping car accommodations. 

When overnight travel is involved, the 
lowest first-class sleeping accommoda
tions available shall be allowed, 
Higher cost accommodations may be 
authorized or approved upon certifica
tion by the employee on the travel 
voucher that lowest first-class accom
modations were not available or that 
use of superior accommodations were 
authorized or approved by the head of 
the agency concerned, or his designee, 
as being required for security pur
poses. When practicable, through 
sleeping accommodations shall be ob
tained if they are more economical to 
the Government.

(2) Parlor car and reserved coach ac
commodations. One seat in a parlor 
car may be allowed when the duration 
of the train travel exceeds 4 hours. 
However, when adequate reserved 
coach accommodations are available, 
officials authorizing travel shall re
quire that those accommodations be 
used to the maximum extent possible.

(3) Extra-fare trains. Travel by 
extra-fare trains may be authorize^ or 
approved whenever their use is admin
istratively determined to be more ad
vantageous to the Government or is 
required for reasons of security. The 
use of National Railroad Passenger 
Corporation (AM TRAK ) Metroliner 
coach service is considered to be ad
vantageous to the Government.

c. Steamer accommodations. The 
minimum first-class accommodation 
will be allowed when a stateroom is in
cluded in the cost of passage or is a 
separate charge. Higher cost accom
modations may be allowed upon certi
fication by the employee on the travel 
voucher that lowest first-class accom
modations were not available or that 
use of higher cost accommodations 
were authorized or approved by the 
head of the agency concerned, or his 
designee, as being required for securi
ty purposes. (See l-3.6a for use of

U.S.-flag ships.) The travel order or 
other administrative determination 
may, however, specify the use of an ac
commodation less costly than the 
minimum first-class accommodations 
when suitable for a particular voyage. 
The term “minimum first-class accom
modation” as used in this paragraph 
means one which provides direct 
access from within the stateroom to a 
washbasin, shower or bath, and toilet.

d. Airline accommodations.
(1) Policy. It is the policy of the 

Government that employees who use 
commercial air carriers for domestic 
and international travel on official 
business shall use less-than-first-class 
accommodations. (See l-3.6b for use of 
U.S.-flag air carriers.) Only limited ex
ceptions to this policy may be permit
ted as set forth in l-3.3d(3), below.

(2) Authorization and approval o f 
the use o f first-class air accommoda
tions.

(a) Authority limited to agency head. 
Authority for authorizing and approv
ing the use of first-class air accommo
dations shall be retained by the 
agency head, or his deputy, and shall 
not be redelegated. As used in this 1- 
3.3d, “ agency head” means the Secre
tary, Attorney General, Administra
tor^ Governor, Chairman, or chief offi
cial by any other title of an executive 
agency, as defined in 5 U.S.C. 105, an 
agency in the legislative branch of the 
Government, or the government of 
the District of Columbia.

(b) Requirements. Authorization for 
the use of first-class air accommoda
tions shall be made in advance of the 
actual travel unless extenuating cir
cumstances or emergency situations 
make advance authorization impossi
ble. I f  advance authorization cannot 
be obtained, the employee shall obtain 
written approval from the agency 
head, or his deputy, at the earliest 
possible time.

(ç) Employee responsibility and doc
umentation. The employee shall certi
fy  on the travel voucher the reasons 
for the use of first-class air accommo
dations. Specific authorization or ap
proval shall be attached to, or stated 
on, the travel voucher and retained for 
the record. In the absence of specific 
authorization or approval, the employ
ee shall be responsible for all addition
al costs resulting from the use of first- 
class air accommodations. The addi
tional costs shall be the difference be
tween the first-class accommodations 
used and the next lower class below 
first-class.

(3) Use o f first-class air accommoda
tions. Circumstances justifying the 
use of first-class air accommodations 
are limited to those listed in (a) and
(b), below.

(a) Employee certification required. 
First-class accommodations may be 
used when regularly scheduled flights 
between the authorized origin and des

tination points (including connection 
points) provide only first-class accom
modations, and the employee certifies 
this circumstance on the travel vouch
er. Note: The use of first-class accom
modations in this instance need not be 
reported under the provisions of 1- 
3.3d(4), below.

(b) Agency authorization or approv
al required. The agency head (as de
fined in l-3.3d(2)(a), above), or his 
deputy, may authorize or approve the 
use of first-class air accommodations 
when:

(i) Space is not available in less- 
than-first-class acommodations on any 
scheduled flights in time to accom
plish the purpose of the official travel, 
which is so urgent that it cannot be 
postponed;

(ii) First-class accommodations are 
necessary because the employee is so 
handicapped or otherwise physically 
impaired that other accommodations 
cannot be used, and such condition is 
substantiated by competent medical 
authority;

(iii) First-class accommodations are 
required for security purposes or be
cause exceptional circumstances, as 
determined by the agency head, or his 
deputy, make their use essential to the 
successful performance of an agency 
mission; or

(iv) Less-than-first-class accommoda
tions on foreign carriers do not pro
vide adequate sanitation or health 
standards.

(4) First-class air accommodations 
report Heads of agencies shall submit 
semiannual reports on the use of first- 
class air accommodations to the Ad
ministrator of General Services (A), 
Washington, D.C. 20405, within 60 cal
endar days after the periods ending 
September 30 and March 31 of each 
fiscal year. The first report shall be 
submitted by November 30, 1978. Neg
ative reports are required. Interagency 
Report Control Number 0167-GSA-SA 
has been assigned to this report in ac
cordance with FPMR 101-11.11. The 
reports shall indicate the total number 
of emplyees whose use of first-class air 
accommodations was authorized or ap
proved, the total additional cost to the 
Government, and the following infor
mation for each trip in the order 
shown:

(a) Name, grade, and position or title 
of each employee whose use of first- 
class air accommodations was autho
rized or approved;

(b) Origin and destination or seg
ments on which first-class accommoda
tions were used;

(c) Additional cost to the Govern
ment resulting from the difference be
tween the first-class accommodations 
used and the next lower class accom
modations below first-class; and

(d) Explanation of circumstances 
justifying the use of the first-class air 
accommodations, the name and title of
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the authorizing or approving official, 
and, if a foreign air carrier was used, 
the name of the carrier.

3. Paragraph l-3.4.a is reserved as 
follows:
1-3.4. Special fares.

a. Reserved.

* * * * *
4. Paragraphs l-4.2a(2) and l-4.2c

(1) and (2) are revised as follows:
1-4.2. When use of a privately-owned 
conveyance is advantageous to the 
Government

a. * * *
(2) For use of a privately owned 

automobile: 17 cents per mile.

* * * * *

c. *  *  *

(1) Round trip when in lieu of taxi
cab to carrier terminals. In lieu of the 
use of a taxicab under l-2.3c, payment 
on a mileage basis at the rate of 17 
cents per mile and other allowable 
costs as set forth in l-4.1c shall be al
lowed for the round-trip mileage of a 
privately owned automobile used by 
an employee going from either his 
home or place of business to a termi
nal or from a terminal to either his 
home or place of business. However, 
the amount of reimbursement for the 
round trip shall not in either instance 
exceed the taxicab fare, including tip, 
allowable under l-2.3c for a one-way 
trip between the applicable points.

(2) Round trip when in lieu o f taxi
cab between residence and office on 
day of travel. In lieu of the use of a 
taxicab under l-2.3d, payment on a 
mileage basis at the rate of 17 cents 
per mile and other allowable costs as 
set forth in l-4.1c shall be allowed for 
round-trip mileage of a privately 
owned automobile used by an employ
ee going from his residence to his 
place of business or returning from 
place of business to residence on a day 
travel is performed. However, the 
amount of reimbursement for the 
round trip shall not in either instance 
exceed the taxicab fare, including tip, 
allowable under l-2.3d for a one-way 
trip between the points involved.

* * * * *
5. Paragraph 1-8.6 is revised as fol

lows: 1-8.6. Designated high rate geo
graphical areas. Pursuant to the provi
sions of 1-8. lb and l-8.2a(l), for tem
porary duty travel to or within the 
cities designated as high rate geo
graphical areas below, a traveler auto
matically shall be placed in an actual 
subsistence expense status and shall 
be reimbursed for the actual and nec
essary subsistence expenses incurred 
not to exceed the maximum rate pre
scribed for the particular geographical 
area involved.

Designated high rate Prescribed
geographical areas maximum

daily rates

Albany, N.Y.1_____ ______-----------------.......------  $39
Baltimore, Md.1 ................. . 41
Boston, Mass, (all locations within the cor

porate limits of Boston and Cambridge,
Mass.)_______ ...........--------- 0.................... 49

Bridgeport, Conn.1...«...............:.......  i 40
Chicago. 111.1--------------------------- ------------------  45
Charleston, W. Va.1............................................. 39
Dallas, Tex.1.................«.........................—....—.... 39
Detroit, Mich.1«««««««««««.«««.«........— .......... 42
Hartford, Conn.1............................................ 39
Houston, Tex.1.« .« « « « «— — « .« « «— .—  41
Las Vegas, Nev. 1 48 
Los Angeles, Calif, (all locations within the 

county of Los Ángeles).................................... 40
Miami, Fla.1 .......... 43
Milwaukee, Wis.1— ««—«— «— .««—  39
Minneapolis, Minn, (all locations within the 

corporate limits of Minneapolis-St. Paul,
Minn. 41

Newark, N.J.1 .............«..«.. 45
New Orleans, La. (all locations within the 

parish of Orleans, L a .).................................... 44
New York, N.Y. (all locations within the 

Boroughs of the Bronx, Brooklyn, Man
hattan, Queens, and Staten Island)»«».«.»» 50

Philadelphia, Pa.1«««««.».««.«.«««««««««........ 46
Providence, R. I.1 40 
San Francisco, Calif, (all locations within 

the corporate limits of San Francisco and 
Oakland, Calif.) 45

Washington, D.C. (all locations within the 
corporate limits of Washington, D.C.; the 
cities of Alexandria, Falls Church, and 
Fairfax, and the counties of Arlington, 
Loudoun, and Fairfax in Virginia; and the 
counties of Montgomery and Prince 
Georges in Maryland)..................................... 50

‘All locations within the corporate limits thereof.

6. Paragraphs l-11.6b (8) and (9) are 
revised as follows:
1-11.6. Administrative approvals.

*  *  *  *  •

b. * * *
(8) Use o f accommodations superior 

to those authorized (1-3.3).
(9) Use o f extra-fare trains (1- 

3.3b(3)).

* * * * *
[FR Doc. 78-6599 Filed 3-10-78; 8:45 am]

[6820-23]

REGIONAL PUBLIC ADVISORY PANEL ON AR
CHITECTURAL AND ENGINEERING SERVICES

Meeting

M arch  8,1978.
Pursuant to Pub. L. 92-463, notice is 

hereby given of a meeting of the Re
gional Public Advisory Panel on Archi
tectural and Engineering Services, 
Region 3, on March 28 and 29, 1978, 
from 10 a.m. to 4 p.m., in Room 2636 
of the GSA Regional Office Building, 
Seventh and D Streets SW., Washing
ton, D.C. The meeting will be devoted 
to the initial stage of the process for 
screening and evaluating prospective 
architect-engineer firms to furnish 
professional services required in con
nection with development of a new

Master Plan for completion of the 
Federal Triangle, Washington, D.C. 
(GS-03B-88186/89036). The meeting 
will be open to the public.

Jo h n  F. G alu ard i, 
Regional Administrator. 

[FR Doc. 78-6510 Filed 3-10-78; 8:45 am]

[4110-02]
DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE

Office of Education

NATIONAL ADVISORY COUNCIL ON  
WOMEN’S EDUCATIONAL PROGRAMS

Mooting

AGENCY: Office of Education, Na
tional Advisory Council on Women’s 
Educational Programs.
ACTION: Notice of meeting.
SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the National 
Advisory Council on Women’s Educa
tional ‘Programs and its Executive, 
Federal Policy and Practices, Legisla
tion, Program, and Public Information 
Committees. It also describes the func
tions of the Council. Notice * of the 
meeting is required pursuant to sec
tion 10(a)(2) of the Federal Advisory 
Committee Act (Pub. L. 92-463). This 
document is intended to notify the 
general public of their opportunity to 
attend.
DATES: March 28, 1978, 7 p.m. to 10 
p.m.; March 29 and 30, 8:30 a.m. to 5 
p.m.; and March 31, 8:30 a.m. to noon.
ADDRESS: 1832 M Street NW„ Suite 
821, Washington, D.C.
FOR FURTHER INFORMATION 
CONTACT:

Kathleen Maurer, National Advisory 
Council on Women’s Educational 
Programs, 1832 M Street NW., No. 
821, Washingtn, D.C. 20036, 202-653- 
5846.
The National Advisory Council on 

Women’s Educational Program is es
tablished pursuant to Pub. L. 93-380, 
section 408(f)(1). The Council is man
dated to (a) advise the Commissioner 
with respect to general policy matters 
relating to the administration of the 
Women’s Educational Equity Act of 
1974; (b) advise and make recommen
dations to the Assistant Secretary con
cerning the improvement of educa
tional equity for women; (c) make rec
ommendations to the Commissioner 
with respect to the allocation of any 
funds pursuant to section 408 to Pub. 
L. 93-380, including criteria developed 
to insure an appropriate distribution 
of approved programs and projects 
throughout the Nation; (d) make such 
reports to the President and the Con-
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gress on the activities of the Council 
as it determines appropriate; (e) devel
op criteria for the establishment of 
program priorities; and (f ) disseminate 
information concerning its activities 
under section 408 of Pub. L. 93-380.

The meeting of the Executive Com
mittee will take place on March 28, 
1978, from 7 p.m. to 10 p.m. The 
agenda will include plans for the 
Council meeting as well as a perfor
mance review of the executive direc
tor. From 8 p.m.to 9 p.m. the meeting 
will be closed to the public for the per
formance review. This portion of the 
meeting will touch upon matters 
which would constitute a serious inva
sion of privacy if conducted in an open 
session. Furthermore, the discussion 
will pertain solely to internal person
nel matters. Such matters are protect
ed by exemptions (2) and (6) of section 
552b(c), Title V, U.S.C. Thè 8 p.m. to 9 
p.m. session will therefore be closed to 
the public as provided in Section 10(d) 
of the Federal Advisory Committee 
Act.

The meeting of the Federal Policy 
and Practices Committee, the Legisla
tion Committee, the Program Commit
tee, and the Public Information Com
mittee will take place on March 29, 
1978, from 8:30 a.m. to 5 p.m. The 
agenda for the Federal Policy and 
Practices Committee will include dis
cussion of actions taken in response to 
Council recommendations contained in 
the review of the Education Division 
of HEW,- and discussion of how the 
proposed Department of Education 
might affect women and girls.

The agenda for the Legislation Com
mittee will include discussion of the 
Women’s Educational Equity Act and 
pending legislation and regulations as 
they affect women. The agenda for 
the Program Ctìmmittee will include 
discussion of evaluation efforts direct
ed toward the WEEA Program. The 
agenda for the Public Information 
"Committee will include discussion of 
upcoming Council publications.

The meeting of the National Adviso
ry Council on Women’s Educational 
Program will take place from 8:30 a.m. 
to 5 p.m. on March 30 and from 8:30
a.m. to noon on March 31, 1978. The 
agenda will include (1) report of the 
executive director; (2) report of the 
Women’s Program Staff; (3) commit
tee report; (4) new business.

The meeting of the Council and the 
committees will be open to the public 
except for the 8 p.m. to 9 p.m. session 
of the Executive Committee on March
28. Records will be kept of the pro
ceedings and will be available for 
public inspection. A summary of the 
activities at the closed session which 
are informative to the public consis
tent with the policy of Title 5 U.S.C. 
552b(c) will be available to the public 
within 14 days of the March 28 closed 
session.

Signed at Washington, D.C. on 
March 7, 1978.

Jo y  R. S im o n s o n , 
Executive Director. 

[FR Doc. 78-6495 Filed 3-10-78; 8:45 am]

[4210-01]
DEPARTMENT OF HOUSING AND 

URBAN DEVELOPMENT

Federal Disaster Assistance Administration 

[Docket No. NFD-609; FDAA-547-DR] 

CALIFORNIA

Major Disaster and Related Determinations

AGENCY: Federal Disaster Assistance 
Administration.
ACTION: Notice.
SUMMARY: This is a Notice of the 
Presidential declaration of a major di
saster for the State of California 
(FDAA-547-DR), dated February 15, 
1978, and related determinations.
DATED: February 15,1978.
FOR FURTHER INFORMATION 
CONTACT:

Frank J. Muckenhaupt, Chief, Pro
gram Support Staff, Federal Disas
ter Assistance Administration, De
partment of Housing and Urban De
velopment, Washington, D.C. 20410, 
202-634-7825.

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11, 1974, and delegated to me by the 
Secretary under Department of Hous
ing and Urban Development Delega
tion of Authority, Docket No. D-74- 
285; and by virtue of the Act of May 
22, 1974, entitled “Disaster Relief Act 
of 1974” (88 Stat. 143); notice is 
hereby given that on February 15, 
1978, the President declared a major 
disaster as follows:

I have determined that the damage in cer
tain areas of the State of California result
ing from severe storms, high tides, wave 
action, high winds, mudslides, and flooding, 
beginning about February 5, 1978, is of suf
ficient severity and magnitude to warrant a 
major disaster declaration under Pub. L. 93- 
288. I therefore declare that such a major 
disaster exists in the State of California.

Notice is hereby given that pursuant 
to the authority vested in the Secre
tary of Housing and Urban Develop
ment under Executive Order 11795, 
and delegated to me by the Secretary 
under Department of Housing and 
Urban Development Delegation of Au
thority, Docket No. D-74-285,1 hereby 
appoint Mr. Robert C. Stevens, FDAA 
Region IX, to act as the Federal Co
ordinating Officer for this declared 
major disaster.

I do hereby determine the following 
areas to have been adversely affected 
by this declared major disaster.

The Counties of: Kern, Los Angeles, 
Orange, Riverside, San Bernardino, Santa 
Barbara, Tulare, and Ventura.
(Catalog of Federal Domestic Assistance No.
14.701, Disaster Assistance.)

W il l ia m  H. W ilc o x , 
Administrator, Federal 

Disaster Assistance Administration.
[FR Doc. 78-6500 Filed 3-10-78; 8:45 am]

[4210-01]
[Docket No. NFD-610; FDAA-550-DR] 

MAINE

Major Disaster and Related Determinations

AGENCY: Federal Disaster Assistance 
Administration.
ACTION: Notice.
SUMMARY: This is a Notice of the 
Presidential declaration of a major di
saster for the State of Maine (FDAA- 
550-DR), dated February 17, 1978, and 
related determinations.
DATED: February 17,1978.
FOR FURTHER INFORMATION 
CONTACT:

Frank J. Muckenhaupt, Chief, Pro
gram Support Staff, Federal Disas
ter Assistance Administration, De
partment of Housing and Urban De
velopment, Washington, D.C. 20410, 
202-634-7825.

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11, 1974, and delegated to me by the 
Secretary under Department of Hous
ing and Urban Development Delega
tion of Authority, Docket No. D-74- 
285; and by virtue of the Act of May 
22, 1974, entitled “Disaster Relief Act 
of 1974” (88 Stat. 143); notice is 
hereby given that on February 17, 
1978, the President declared a major 
disaster as follows:

I have determined that the damage in cer
tain areas of the State of Maine resulting 
from high winds, tidal surge, and coastal 
flooding, beginning about February 6, 1978, 
is of sufficient severity and magnitude to 
warrant a major disaster declaration under 
Pub. L. 93-288 for the purpose of providing 
Federal assistance to State and local govern
ments and individuals. I have further deter
mined that the damage resulting from snow 
and ice, beginning about February 7,1978, is 
sufficient to warrant implementation of 
those programs of Federal agencies that 
provide assistance to individuals only, as au
thorized by Pub. L. 93-288. I therefore de
clare that such a major disaster exists in the 
State of Maine.

Notice is hereby given that pursuant 
to the authority vested in the Secre
tary of Housing and Urban Develop
ment under Executive Order 11795, 
and delegated to me by the Secretary 
under Department of Housing and 
Ürban Development Delegation of Au-
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thority, Docket No. D-74-285,1 hereby 
appoint Mr. Arthur T. Doyle of the 
Federal Disaster Assistance Adminis
tration to act for this declared major 
disaster.

I do hereby determine the following 
areas of the State of Maine to have 
been adversely affected by this de
clared major disaster.

The Counties of: Cumberland, Lincoln, 
Washington, and York.
(Catalog of Federal Domestic Assistance No.
14.701, Disaster Assistance.)

T h om as  R . C a sey , 
Acting Administrator, Federal 

Disaster Assistance Adminis
tration.

[FR Doc. 78-6501 Filed 3-10-78; 8:45 am]

[4210-01]
[Docket No. NFD-611; FDAA-546-DR] 

MASSACHUSETTS

Amendment to Notice of Major Disaster 
Declaration

AGENCY: Federal Disaster Assistance 
Administration.
ACTION: Notice.
SUMMARY: This Notice amends the 
Notice of Major Disaster Declaration 
for the State of Massachusetts 
(FDAA-546-DR), dated February 10, 
1978.
DATED: February 14,1978.
FOR FURTHER INFORMATION 
CONTACT:

Frank J. Muckenhaupt, Chief, Pro
gram Support Staff, Federal Disas
ter Assistance Administration, De
partment of Housing and Urban De
velopment, Washington, D.C. 20410, 
202-634-7825.

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11, 1974, and delegated to me by the 
Secretary of the Department of Hous
ing and Urban Development Delega
tion of Authority, Docket No. D-74- 
285; and by virtue of the Act of May 
22, 1974, entitled “Disaster Relief Act 
of 1974” (88 Stat. 143); notice is 
hereby given that on February 14, 
1978 the President amended his major 
disaster declaration of February 10, 
1978, as follows:
I hereby amend my February 10, 1978 decla
ration of a “major disaster” for the State of 
Massachusetts to read as follows:

I have determined that the damage in cer- 
- tain areas of the State of Massachusetts re
sulting from high winds, tidal surge, and 
coastal flooding, beginning about February 
6, 1978, is of sufficient severity and magni
tude to warrant a major disaster declaration 
under Pub. L. 93-288. I have further deter
mined that the damage resulting from snow 
and ice, beginning about February 6, 1978,

in the eight counties previously designated 
as eligible for Federal assistance by the Ad
ministrator of the Federal Disaster Assis
tance Administration is sufficient to war
rant implementation of those programs of 
Federal agencies that provide assistance to 
individuals only, as authorized by Pub. L. 
93-288. I therefore declare that such a 
major disaster exists in the State of Massa
chusetts.

This amendment is being made so that as
sistance may be made available to individ
uals and State and local governments for 
losses incurred as a result of high winds and 
tidal surge, in addition to those caused by 
coastal flooding, as stipulated in my declara
tion of February 10, 1978. In addition, this 
amendment authorizes the provision of Fed
eral assistance to individuals only, as autho
rized by Pub. L. 93-288, for damages result
ing from snow and ice, beginning about Feb
ruary 6,1978.
(Catalog of Federal Domestic Assistance No.
14.701, Disaster Assistance.)

W il l ia m  H . W ilc o x , 
Administrator, Federal Disaster 

Assistance Administration.
[FR Doc. 78-6503 Filed 3-10-78; 8:45 am]

[4210-01]
[Docket No. NFD-606; FDAA-549-DR] 

NEW HAMPSHIRE

Major Disaster and Related Determinations

AGENCY: Federal Disaster Assistance 
Administration.
ACTION: Notice.
SUMMARY: This is a Notice of the 
Presidential declaration of a major di
saster for the State of New Hampshire 
(FDAA-549-DR) dated February 16, 
1978, and related determinations.
DATED: February 16,1978.
FOR FURTHER INFORMATION 
CONTACT:

Frank J. Muckenhaupt, Chief, Pro
gram Support Staff, Federal Disas
ter Assistance Administration, De
partment of Housing and Urban De
velopment, Washington, D.C. 20410, 
202-634-7825.

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11, 1974, and delegated to me by the 
Secretary under Department of Hous
ing and Urban Development Delega
tion of Authority, Docket No. D-74- 
285; and by virtue of the Act of May 
22, 1974, entitled “Disaster Relief Act 
of 1974” (88 Stat. 143), notice is 
hereby given that on February 16, 
1978, the President declared a major 
disaster as follows:

I have determined that the damage in cer
tain areas of the State of New Hampshire 
resulting from high winds, tidal surge, and 
coastal flooding, beginning about February 
6, 1978, is of sufficient severity and magni
tude to warrant a major disaster declaration

under Pub. L. 93-288 for the purpose of pro
viding Federal assistance to State and local 
governments and individuals. I have further 
determined that the damage resulting from 
snow and ice, beginning about February 6, 
1978, is sufficient to warrant implementa
tion of those programs of Federal agencies 
that provide assistance to individuals only, 
as authorized by Pub. L. 93-288.1 therefore 
declare that such a major disaster exists in 
the State of New Hampshire.

Notice is hereby given that pursuant 
to the authority vested in the Secre
tary of Housing and Urban Develop
ment under Executive Order 11795, 
and delegated to me by the Secretary 
under Department of Housing and 
Urban Development Delegation of Au
thority, Docket No. D-74-285,1 hereby 
appoint Mr. E. Paul Hartzell of the 
Federal Disaster Assistance Adminis
tration to act for this declared major 
disaster.

I do hereby determine the following 
area of the State of New Hampshire to 
have been adversely affected by this 
declared major disaster.
The County of Rockingham
(Catalog of Federal Domestic Assistance No.
14.701, Disaster Assistance)

T h om as  R . C a sey , 
Acting Administrator, Federal 

Disaster Assistance Adminis
tration.

[FR Doc. 78-6498 Filed 3-10-78; 8:45 am]

[4210-01]
[Docket No. NFD-604; FDAA-3061-EM] 

NORTH DAKOTA

Amendment to Notice of Emergency 
Declaration

AGENCY: Federal Disaster Assistance 
Administration.
ACTION: Notice.
SUMMARY: This Notice amends the 
Notice of Emergency Declaration for 
the State of North Dakota (FDAA- 
3061-EM), dated February 16,1978.
DATED: February 23,1978.
FOR FURTHER INFORMATION 
CONTACT:

Frank J. Muckenhaupt, Chief, Pro
gram Support Staff, Federal Disas
ter Assistance Administration, De
partment of Housing and Urban De
velopment, Washington, D.C. 20410, 
202-634-7825.

NOTICE: The Notice of Emergency 
for the State of North Dakota dated 
February 16, 1978, and amended on 
February 19, 1978, is hereby further 
amended to include the following 
counties among those areas deter
mined to have been adversely affected 
by the catastrophe declared an emer
gency by the President in his declara
tion of February 16, 1978:

The Counties of: Bowman and Slope.
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(Catalog of Federal Domestic Assistance No.
14.701, Disaster Assistance.)

W illiam H. W ilcox, 
Administrator, Federal Disaster 

Assistance Administration.
[FR Doc. 78-6496 Filed 3-10-78; 8:45 ami

[4210-01]
[Docket No. NFD-605; FDAA-3061-EM] 

NORTH DAKOTA

Amendment to Notice of Emergency 
Declaration

AGENCY; Federal Disaster Assistance 
Administration.
ACTION: Notice.
SUMMARY: This Notice amends the 
Notice of Emergency Declaration for 
the State of North Dakota (FDAA- 
3061-EM), dated February 16,1978.
DATED: February 19,1978.
FOR FURTHER INFORMATION 
CONTACT:

Frank J. Muckenhaupt, Chief, Pro
gram Support Staff, Federal Disas
ter Assistance Administration, De
partment of Housing and Urban De
velopment, Washington, D.C. 20410, 
202-634-7825.

NOTICE: The Notice of Emergency 
for the State of North Dakota dated 
February 16, 1978, is hereby amended 
to include the following county among 
those areas determined to have been 
adversely affected by the catastrophe 
declared an emergency by the Presi
dent in his declaration of February 16, 
1978:

The county of Emmons.
(Catalog of Federal Domestic Assistance No.
14.701, Disaster Assistance.)

Thomas R. Casey, 
Acting Administrator, Federal 

Disaster Assistance Adminis
tration.

[FR Doc. 78-6497 Filed 3-10-78; 8:45 am]

[4210-01]
[Docket No. NFD-608; FDAA-3061-EM] 

NORTH DAKOTA

Emergency Declaration and Related 
Determinations

AGENCY: Federal Disaster Assistance 
Administration.
ACTION: Notice.
SUMMARY: This is a Notice of the 
Presidential declaration of an emer
gency for the State of North Dakota 
(FDAA-3061-EM), dated February 16, 
1978, and related determinations.

Dated: February 16,1978.
FOR FURTHER INFORMATION 
CONTACT:

Frank J. Muckenhaupt, Chief, Pro

gram Support Staff, Federal Disas
ter Assistance Administration, De
partment of Housing and Urban De
velopment, Washington, D.C. 20410, 
202-634-7825.

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11, 1974, and delegated to me by the 
Secretary under Department of Hous
ing and Urban Development Delega
tion of Authority, Docket No. D-74- 
285; and by virtue of the Act of May 
22, 1974, entitled “Disaster Relief Act 
of 1974” (88 Stat. 143); notice is 
hereby given that on February 16, 
1978, the President declared an emer
gency as follows:

I have determined that the impact of an 
abnormal accumulation of snow resulting 
from a blizzard and snowstorms in the State 
of North Dakota is of sufficient severity and 
magnitude to warrant a declaration of an 
emergency under Pub. L. 93-288.1 therefore 
declare that such an emergency exists in 
the State of North Dakota.

Notice is hereby given that pursuant 
to the authority vested in the Secre
tary of Housing and Urban Develop
ment under Executive Order 11795, 
and delegated to me by the Secretary 
under Department of Housing and 
Urban Development Delegation of Au
thority, Docket No. D-74-285,1 hereby 
appoint Mr. David P. Grier IV, of the 
Federal Disaster Assistance Adminis
tration to act as the Federal Coordi
nating Officer for this declared emer
gency. I  do hereby determine the fol
lowing areas of the State of North 
Dakota to have been adversely affect
ed by this declared emergency:

The counties of Adams, Billings, Golden 
Valley, Grant, Hettinger, and Sioux.
(Catalog of Federal Domestic Assistance No.
14.701, Disaster Assistance.)

W illiam H. W ilcox, 
Administrator, Federal Disaster 

Assistance Administration. 
[FR  Doc. 78-6502 Filed 3-10-78; 8:45 am]

[4210-01]
[Docket No. NFD-607; FDAA-548-DR] 

RHODE ISLAND

Major Disaster and Related Determinations

AGENCY: Federal Disaster Assistance 
Administration.
ACTION: Notice.
SUMMARY: This is a Notice of the 
Presidential declaration of a mojor di
saster for the State of Rhode Island 
(FDAS-548-DR), dated February 16, 
1978, and related determinations.
DATE: February 16,1978.
FOR FURTHER INFORMATION 
CONTACT:

Frank J. Muckenhaupt, Chief, Pro

gram Support Staff, Federal Disas
ter Assistance Administration, De
partment of Housing and Urban De
velopment, Washington, D.C. 20410, 
202-634-7825.

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11, 1974, and delegated to me by the 
Secretary under Department of Hous
ing and Urban Development Delega
tion of Authority, Docket No. D-74- 
285; and by virtue of the Act of May 
22, 1974, entitled “Disaster Relief Act 
of 1974” (88 Stat. 143); notice is 
hereby given that on February 16, 
1978, the President declared a major 
disaster as follows:

I  have determined that the damage in cer
tain areas of the State of Rhode Island re
sulting from snow and ice beginning about 
February 6, 1978, is of sufficient severity 
and magnitude to warrant implementation 
of those programs of Federal agencies that 
provide assistance to individuals only, as au
thorized by Pub. L. 93-288. I therefore de
clare that such a major disaster exists in the 
State of Rhode Island.

Notice is hereby given that pursuant 
to the authority vested in the Secre
tary of Housing and Urban Develop
ment under Executive Order 11795, 
and delegated to me by the Secretary 
under Department of Housing and 
Urban Development Delegation of Au
thority, Docket No. D-74-285,1 hereby 
appoint Mr. Joe D. Winkle of the Fed
eral Disaster Assistance Administra
tion to act as the Federal Coordinating 
Officer for this declared major disas
ter.

I  do hereby determine the following 
areas of the State of Rhode Island to 
have been adversely affected by this 
declared major disaster.

The counties of: Bristol, Kent, Newport, 
Providence, and Washington.
(Catalog of Federal Domestic Assistance No.
14.701, Disaster Assistance.)

Thomas R. Casey, 
Acting Administrator, Federal 

Disaster Assistance Adminis
tration.

[FR  Doc. 78-6499 Filed 3-10-78; 8:45 am]

[4410-01]
DEPARTMENT OF JUSTICE

Office of the Attorney General 

[Order No. 768-78]

FREEDOM OF INFORMATION

Published and Unpublished Indexes to Final 
Opinions and Orders, Statements of Policy 
and Interpretations, and Administrative Staff 
Manuals and Instructions

Under subsection (a)(2) or the Free
dom of Information Act, 5 U.S.C.
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552(a)(2), each agency is required to 
maintaim and make available for 
public inspection and copying current 
indexes to the agency’s materials re
lating to certain final opinions and 
orders, statements of policy and inter
pretations, and administrative staff 
manuals and instructions. These in
dexes are required to be published at 
quarterly or more frequent intervals 
and distributed, unless the agency de
termines by order published in the 
Federal Register that such publica
tion would be unnecessary and imprac
ticable. The purpose of this order is to 
bring the Department of Justice into 
compliance with these requirements of 
subsection1 (a)(2) o f the Freedom of In
formation Act.

By virtue of the authority vested in 
me by 28 Ü.S.C. 509, and 5 Ü.S.C. 301 
and 552, it is hereby ordered as fol
lows:

1. It is determined that it is unneces
sary and impracticable to publish 
quarterly or more frequently the in
dexes to the Department of Justice 
materials indicated below. This deter
mination is made because (a) there is 
insufficient interest to justify such 
publication; (b) with respect to some 
or the indexes listed continual updat
ing and revision is'required to reflect 
the frequent addition of materials; (c) 
with respect to other indexes changes 
are too infrequent to warrant quarter
ly publication; and (d) the practical 
utility of the indexes does not warrant 
such publication.

2. Indexes to  the materials listed 
below can be inspected at the Depart
ment of Justice Reading Room, Room 
1266, 10th and Pennsylvania Avenue 
NW., Washington, D.C. 20530, except 
that there are separate public reading 
rooms maintained by certain Depart
mental organizations at other loca
tions as noted below. With respect to 
those materials which are individual 
documents and not part of a series of 
similar documents, the list set forth 
below, together with the headings 
under which such materials are listed, 
itself constitutes an index to such ma
terials. In the interests of facilitation 
of public availability of information, 
the list set forth below has been pre
pared with a view to inclusiveness, and 
accordingly it is possible that a few of 
the documents or portions therof re
ferred to below are not of an (a)(2) 
character or are exempted by subsec
tion (b) of the Act.

The indexes to the (a)(2) materials 
of the Federal Bureau of Investigation 
are currently being revised, and will be 
published at a later date.

(a) Antitrust Division. (1) Antitrust 
Division Manual, chapter 1 (Organiza
tion of the Department and the Divi
sion), chapter 5 (Policy and Planning), 
and chapter 6 (Miscellaneous).

(2) Investigations of Cases of Price- 
Fixing, except for sample documents 
B, C, P, and G.

(3) Antitrust Guide for International 
Operations.

(4) Report to the Attorney General 
Pursuant to Section 6 of the Alaska 
Natural Gas Transportation Act of
1976.

(b) Board o f Immigration Appeals. 
Public Reading Room, Room 1122, 
Safeway Building, 521 12th Street 
NW., Washington, D.C.:

(1) Selected Decisions Designated as 
Precedents; published periodically in 
hard cover and as slip opinions by the 
Government Printing Office.

(2) Precedent and Selected Non-pre
cedent Decisions; indexed by subject 
matter in reading room.

(c) Bureau of Prisons. Public Read
ing Room, 117 D Street NW., Washing
ton, D.C.:

(1) Numerical and Alphabetical List
ings of Effective Policy Statements: (i) 
General Management and Administra
tion; (ii) Laws and Legal Matters; (iii) 
Personnel Management; (iv) Budget 
Management; (v) Research, Develop
ment and Statistics; (vi) Accounting 
Management; (vii) Procurement and 
Warehouse Management; (viii) Com
missary Management; (ix) Miscella
neous Business and Fiscal Manage
ment; (x ) Custodial Management; (xi) 
Food Service Management; (xii) Farm 
Service Management; (xiii) Safety 
Standards and Procedures; (xiv) Jail 
Administration; (xv) Facilities and 
Equipment; (xvi) Industrial Manage
ment; (xvii) Medical Service Manage
ment; (xviii) Parole Board; (xix) Infor
mation Systems.

(2) Numerical and Alphabetical List
ings of Effective Operations Memoran
da: (i) General Management and Ad
ministration; (ii) Personnel Manage
ment; (iii) Budget Management; (iv) 
Inmate Management; (v) Accounting 
Management; (vi) Procurement and 
Warehousing Management; (vii) Com
missary Management; (viii) Safety 
Standards and Procedures; (ix ) Indus
trial Management.

(d) Civil Division. (1) Civil Division 
Practic Manual; (2) Civil Division 
Orders and Directives.

(e) Civil Rights Division. (1) Sub
missions under Section 5 of the Voting 
Rights Act of 1965.

( f )  Community Relations Service. 
Public Reading Room, Room 667B, 
Todd Building, 550 11th Street NW., 
Washington, D.C.: (1) Community Re
lations Service Directives Manual; (2) 
Memoranda from the Director; policy 
and position statements.

(g) Criminal Division. (The Crimi
nal Division is currently revising all of 
its policy memoranda for inclusion in 
the new United States Attorneys’ 
Manual; when published this Manual 
will supersede all existing publications 
of the Division, and its index will con
stitute the (a)(2) index and will be 
published in the Federal Register):

(1) Miscellaneous Memoranda; in
cluding circulars, orders, directives to 
staff and notices.

(2) Compilations of Legislative Mate
rials.

(3) Adversary Hearings Memoran
dum.

(4) Authority to Compromise Civil 
Penalties Assessed Under the Coal 
Mine Health and Safety Act of 1969, 
30 U.S.C. Sections 801 et seq. (Crimi
nal Division Memorandum No. 802 to 
United States Attorneys).

(5) Copyright Protection of Sound 
Recordings (Criminal Division 
Manual, April 1973).

(6) Deletion of Portions of Motion 
Picture Films or Other Materials or 
Their Reexportation After Seizure by 
the Bureau of Customs as Obscene 
and Inadmissible Under 19 U.S.C. 1305 
(Criminal Division Memorandum No. 
767 to United States Attorneys.).

(7) Extradition Handbook (Criminal 
Division Manual, December 1974).

(8) Extradition-Provisional Arrest 
(Criminal Division Memorandum of 
November 8,1974, to Section Chiefs).

(9) Handbook for Federal Obscenity 
Prosecutions (Criminal Division 
Manual, June 1972).

(10) Handling of Obscene Private 
Correspondence Cases, 18 U.S.C. 1461 
(Criminal Division Letter of August 
31,1964, to United States Attorneys).

(11) Sound Recording Piracy; Viola
tions of 17 U.S.C. 104 (Criminal Divi
sion Memorandum No. 798 to United 
States Attorneys).

(h ) Drug Enforcement Administra
tion. Public Reading Room, Room 200, 
1405 Eye Street NW., Washington, 
D.C.:

(1) DEA/Registrant Memorandums 
of Understanding; signed by registrant 
and DEA official, 21 CFR Part 1300.

(2) DEA Policy and Guidelines not 
published in the Federal Register.

(3) Tort Claims.
(4) Petitions for Remission of Miti

gation of Forfeiture.
(5) Privacy Act—Policy Statements.
(6) Final Orders.
(7) Legal Opinions by Chief Counsel.
(8) Memoranda of Understanding be

tween States and DEA/BNDD/DBAC/ 
FBN.

(9) Compliance Administrative 
Manual.

(i) Executive Office fo r United States 
Attorneys. (The Executive Office for 
United States Attorneys is currently 
revising all of its policy memoranda 
for inclusion in the new United States 
Attorneys’ Manual; when published 
this manual will supersede the exist
ing U.S. Attorneys’ Manual and its 
index will constitute the (a)(2) index 
and will be published in the Federal 
R egister):

(1) United States Attorneys’ Manual.
(2) United States Attorneys’ Bulle

tins.
(3) Proving Federal Crimes, 6th edi

tion, April 1976.
(j) Immigration and Naturalization 

Service. Public Reading Room, 425 I
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Street NW., Washington, D.C., and at 
all I&NS District Offices:

(1) Administrative Decisions Under 
Immigration and Naturalization Laws 
(including both precedent and nonpre
cedent decisions).

(2) Administrative Manual.
(3) Authority of Officers of the Im

migration and Naturalization Service 
to Make Arrests (M-69).

(4) Border Patrol Handbook.
(5) Guide for the Inspection and pro

cessing of Citizens and Aliens by Offi
cers Designated as Immigration In
spectors (M-94).

(6) Immigrant Inspector’s Hand
book.

(7) Investigator’s Handbook.
(8) Naturalization Examiner’s Guide.
(9> Officers’ Handbook(M-68).
(10) Operations Instruction and In

terpretations (the latter pertaining to 
nationality acquisition and loss).

(k) Land and Natural Resources D i
vision. (1) Federal Eminent Domain (a 
two-volume manual).

(2) Federal Condemnation Manual- 
1951.

(3) Federal Condemnation Hand
book (two volumes).

(4) Condemnation Seminar, Volume 
1—1962.

(5) Condemnation Seminar, Volume 
H—1963.

(6) Condemnation Seminar, Volume
II I— 1964.

(7) Condemnation Seminar, Volume
IV— 1966.

(8) Condemnation Seminar, Volume
V— 1971.

(9) Condemnation Seminar, Volume
VI— 1973.

(10) Guidelines for Federal Water 
Pollution Control litigation—January 
18,1973.

(11) Layman’s Guide to Investigat
ing Section 10 Violations—1975.'

(12) Directive No. 7-68, Settlement 
Policy and Guidelines in Condemna
tion Cases.

(13) Standards for the Preparation 
of Title Evidence in Land Acquisitions 
by the United States.

(14) Guidelines for Investigations of 
Violations of the 1899 Refuse Act.

(15) Title Evidence Requirements 
for Condemnation Cases—August 1, 
1973.

(16) Regulations of the Attorney 
General Promulgated in Accordance 
with the Provisions of Public Law 91- 
393, Approved September 1, 1970, 84 
Stat. 835, An Act to Amend Section 
355 of the Revised Statutes, as Amend
ed, Concerning Approval by the Attor
ney General of the Title to Lands Ac
quired for and on Behalf of the United 
States.

(17) Manual of Organization, Oper
ation and Procedures.

(18) Analysis of Uniform Relocation 
Assistance and Real Property Acquisi
tion Act of 1970—March 9,1971.

(19) Land Acquisition Program 
Statement.

(1 y Law Enforcement Assistance Ad
ministration. Public Reading Room, 
633 Indiana Avenue NW., Washington, 
D.C.:

( I )  Legal Opinions of the Office of 
General Counsel of the Law Enforce
ment Assistance Administration, 
United States Department of Justice, 
seven indexed volumes, each covering 
the following time periods:

(1) January 1, 1969, to June 30, 1973;
(ii) July 1, 1973, to December 31, 

1973;
(iii) January 1, 1974, to June 30, 

1974;
(iv) July 1, 1974, to December 31, 

1974;
(v) January 1, 1975, to June 30, 1975;
(vi) July 1, 1975, to December 31, 

1975;
(vii) January 1, 1976, to June 30,

1976.
(2) Numerical Checklist of Effective 

LEAA Directives (Instruction 0000.2 
“0” , November 11,1976).

(3) Current Listing of LEAA Exter
nal Directives (Guidelines 0000.6F, 
March 10, 1976).

(4) Implementation of the Privacy 
Act of 1974 (Instruction 1030.4, No
vember 25,1975).

(5) Standards of Conduct (Instruc
tion 1561.3, November 3,1976).

(6) Freedom of Information Act 
Amendments (Instruction 1600.4A, 
May 29,1975).

(7) Attorney General’s Memoran
dum on the 1974 Amendments to the 
Freedom of Information Act (Instruc
tion 1600.5, March 7,1975).

(8) Department of Justice Freedom 
of Information Act Regulations (28 
CFR Part 16-A).

(9) Reallocation of LEAA Categori
cal Grant Funds (Instruction 4050.1, 
December 11, 1975).

(10) Eligibility for Grants (Instruc
tion 4060.2, September 10,1974).

( I I )  State Planning Agency Grants 
(Manual 4100.1F, January 18,1977).

(12) Guide for Discretionary Grant 
Programs (Manual 4500.1E, September 
27,1976).

(13) Law Enforcement Education 
Program (Manual 5200.1B, May 6, 
1975; Change-1, October 8,1975).

(14) Competitive Graduate Research 
Fellowship Program (Guideline 5400.2, 
December 23,1974).

(15) Guidelines for the Graduate Re
search Program: National Criminal 
Justice Educational Development Con
sortium Institutions. (Guideline 
5400.3, January 27,1975).

(16) Participation Criteria for In
ternship Program (Guideline 5500.1A, 
November 7,1973).

(17) LEAA Visting Fellowship Pro
gram (Guideline 6010.1 A, March 23, 
1977).

(18) Use of LEAA Funds for Psycho
surgery and Medical Research (Guide
line 6060.1A, June 18,1974).

(19) Comprehensive Data Systems 
Program (Manual 6640.1, April 27, 
1976).

(20) Financial Management for Plan
ning and Action Grants (Manual 
7100.1A, April 30,1973; Change-1, Jan
uary 24,1974; Change-2, December 18, 
1974; Change-3, October 29,1975).

(21) Principles for Determining 
Travel Cost Applicable to LEAA 
Grants (Guideline 7100.3A, January 
28,1976).

(22) Distribution, Resolution and 
Clearance of Audit Reports (Guideline 
7140.1A, January 11,1974).

(23) Reporting of Possible LEAA 
Fund Misuse, Criminal Activity, Con
flict of Interest, or other Serious Irre
gularities (Guideline 7140.2, December 
12,1973).

(24) Construction Contracts—Equal 
Employment Opportunity Procedure 
for Submitting Information on Con
struction and Renovation Contracts 
(Guideline 7400.1B, June 4,1974).

(25) The Effect of Minorities and 
Women of Minimum Height Require
ments for Employment of Law En
forcement Officers (Guideline 
7400.2A, June 18,1974).

(26) Representation of Minorities 
and Women on Supervisory Boards of 
Criminal Justice State Planning Agen
cies and Regional Planning Units 
(Guideline 7400.4, August 19,1974).

(27) Addresses of LEAA Regional Of
fices and State Planning Agencies 
(Guideline 1300.1G, March 29,1977).

(28) Organization and Functions 
(Handbook 1320.1A, September 29, 
1976).

(29) LEAA Directives System Hand
book (Handbook .1332.IB, March 5,
1975) .

(30) Dissemination of Grants Man
agement Information Systems Data 
(Instruction 1340.1, February 1, 1974).

(31) LEAA Mailing Liste and Catego
ries (Instruction 1441.1B, September 
18,1975).

(32) Procedure for Requesting Per
sonnel Actions Under the Inter-Gov
ernmental Personnel Actions (Instruc
tion 1520.1, May 22, 1972).

(33) Procedure for Employment of 
Experts and Consultants in LEAA (In
struction 1520.4A, October 4,1976).

(34) Equal Employment Opportunity 
(Handbook 1563.1A, September 9,
1976) .

(35) Establishing -^Contact with 
Female and Minority Candidates for 
Employment in LEAA Regional Of
fices (Instruction 1563.2, July 23,
1975) .

(36) Procedures for Processing Com
plaints of Discrimination Based on 
Race, Color, Sex, Age and National 
Origin (Instruction 1563.3A, May 18,
1976) .

(37) Grant Manager Procurement 
(Handbook 1700.6, February 7, 1973; 
Change 1, March 28, 1973; Change 2, 
January 25,1974).

(38) Source Evaluation Board for 
Competitive Contracts (Instruction 
1700.9, March 11, 1977).
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(39) Procurement—Minority Busi
ness Contracting (Instruction 1701.1, 
March 23,1972).

(40) Procurement References Li
brary (Instruction 1701.5, May 18, 
1973).

(41) Procurement of Non-Personal 
Services (Instruction 1701.7, November 
25,1974).

(42) Planning Grant Review and 
Processing Procedures (Handbook 
4210.1C, May 17,1976).

(43) Guide for Discretionary Grant 
Programs (Manual 4500. IE, September 
27, 1976; Change 1, January 21, 1977).

(44) Proçedures for Administration 
of Categorical Grants (Handbook 
4500.2, February 8,1977).

(45) Categorical Grant Processing 
Procedures (Handbook 4560.1A, Octo
ber 23,1975).

(46) Law Enforcement Education 
Program (Manual 5200.1B, May 6, 
1975; Change 1, October 8,1975).

(47) Law Enforcement and Criminal 
Justice Training Programs—Section 
402(b)(6) (Instruction 5700.1, Novem
ber 9,1973).

(48) Applicability of the Guideline 
Manual for the Financial Management 
for Planning and Action Grants (In
struction 7100.2, July 1,1974).

(49) Construction Contracts—Equal 
Employment Opportunity Procedure 
(Guideline 7400.1B, June 4,1974).

(50) Equal Employment Opportunity 
Programs (Instruction 7400.3, Febru
ary 13,1974).

(m) Offices o f the Attorney General, 
Deputy Attorney General and Asso
ciate Attorney General. (1) Letters to 
Congress specifically outlining Free
dom of Information policies and proce
dures.

(2) Annual Report to Congress con
cerning the implementation of the 
Freedom of Information Act.

(3) Final determinations by the At
torney General.and/or the Deputy At
torney General on Freedom of Infor
mation appeals.

(4) Synopses of Department of Jus
tice applications of exemptions in the 
Freedom of Information Act, pursuant 
to administrative appeals filed under 
the provisions of that Act.

(5) Miscellaneous memoranda.
(n) Office fo r Improvements in  the 

Administration o f Justice. (1 ) 'Guide
lines relating to use of statutory provi
sions to compel testimony or produc
tion of information.

(o) Office of Legal Counsel (1) Opin
ions of the Attorney General; bound 
volumes and slip opinions.

(p) Office of Legislative Affairs. (1) 
Index of speeches, testimony, remarks 
of Attorney General, Deputy Attorney 
General and other officers and em
ployees of the Department. The mate
rial is compiled chronologically, begin
ning with the 92d Congress, and is cu
mulative.

(2) Index of reports to Congress on 
pending legislation. The material is

compiled numerically according to bill 
number, beginning with the 92d Con
gress, and is cumulative.

(3) Index of Congressional corre
spondence which sets forth official 
Department policies and positions. 
The material is listed by the writer’s 
name, beginning about June, 1974, and 
is cumulative.

(q) Office o f Management and Fi
nance. Cl) Final Decisions in Discrimi
nation Complaints against the Depart
ment.

(2) Decisions on Adverse Actions and 
Discipline of Personnel.

(6) Decisions on Classification Ap
peals.

(4) Personnel Management Plans.
(5) EEO Affirmative Action Plans.
(6) Order DOJ 0000.4H, Directives 

Index as of March 31, 1976—Bureaus. 
(This material covers more than one 
component.)

(7) Order OBD 0000.1B, Directives 
Index as of March 31, 1976—Offices, 
Boards, Divisions, and Division Field 
Offices. (This material covers more 
than one component.)

(r) Office o f Public Information. 
Room 5114, Justice Building, 10th and 
Constitution Avenue NW.,' Washing
ton, D.C.:

(1) Speeches. Cumulative. Contains 
listing of speeches by Attorneys Gen
eral, Assistant Attorneys General, 
Deputy Attorneys General, and 
Deputy Assistant Attorneys General.

(2) Press Releases, Testimonies, 
Statements. Cumulative. Contains list
ing of press releases and statements of 
policy issued by the Department; testi
monies before the Congress by heads 
of the Department, Division, Offices, 
Boards and Bureaus.

(s) Tax Division. (1) Guide for the 
Preparation of Written Communica
tions in the Tax Division.

(2) Institute on Criminal Tax Trials,
1975.

(3) Manual for Criminal Tax Trials.
(4) Organization, Operation and Pro

cedure Manual.
(5) Tax Division Uniform System of 

Citation and Instructions on Briefs.
(6) United States Attorneys’ Guide; 

Policies Affecting the Processing of 
Tax Fraud Cases.

(7) Policy statement regarding inter
rogation of jurors after trial and the 
obtaining of name checks on jurors 
(November 29,1967).

(8) Policy statement regarding name 
checks of witnesses in civil and crimi
nal tax cases (November 29,1967).

(9) Memorandum from the Assistant 
Attorney General, Tax Division, out
lining the policy on tax prosecution 
press releases (January 12,1971).

(10) Memorandum from the Assis
tant Attorney General, Tax Division, 
regarding prevention of the departure 
of aliens who have failed to obtain a 
certificate of compliance from the In
ternal Revenue Service (May 9, 1972).

(11) Memorandum from the Assis
tant Attorney General, Tax Division, 
setting forth procedures for mailing of 
complaints in tax refund suits (Janu
ary 5,1973).

(12) Memorandum from the Assis
tant Attorney General, Tax Division, 
establishing guidelines concerning the 
use of post-trial motions for judgment 
n.o.v. (January 2,1974).

(13) Policy statement regarding in
spection of tax returns of members of 
the federal judiciary (February 6, 
1974).

(14) Memorandum from the Assis
tant Attorney General, Tax Division, 
elaborating upon the policy statement 
regarding inspection of tax returns of 
members of the federal judiciary (Feb
ruary 8,1974).

(15) Memorandum from the Attor
ney General regarding statutory re
strictions on the disclosure of income 
tax returns (April 24,1974).

(16) Policy statement regarding Op
posing attorneys who act as counsel 
and witness (August 7,1974).

(17) Policy statement regarding at
torney participation on A.B.A. Tax 
Section Committees (August 7,1974).

(18) Memorandum from the Assis
tant Attorney General, Tax Division, 
concerning procedures in transmitting 
to the Tax Division complaints filed in 
tax refund suits (June 23,1975).

(19) Policy statement regarding 
refund suits arising during a pending 
criminal case (February 18,1975).

(20) Letter from Assistant Attorney 
General, Tax Division, regarding Re
luctant Witness Grand Jury Proceed
ings (February 12,1975).

(21) Approved Jury Instructions for 
use in civil tax trials, with two trans
mittal memoranda, dated March 25, 
1970, and April 29,1970.

(t) United States Marshals Service.
(1) Outline of the Office of United 
States Marshal.

(2) United States Marshals Service.
(3) Women in the U.S. Marshals Ser

vice.
(4) The Marshal Today (updated an

nually).
Dated: February 20,1978.

G riffin  B. B ell, 
Attorney General

[FR  Doc. 78-6411 Filed 3-10-78; 8:45 am]

[6320-35]

LEGAL SERVICES CORPORATION 

GRANTS AND CONTRACTS

M arch 7,1978.
The Legal Services Corporation was 

established pursuant to the Legal Ser
vices Corporation Act 1974, Pub. L. 93- 
355, 88 Stat. 378, 42 U.S.C. 2996-29961, 
as amended, Pub. L. 95-222 (December 
28, 1977). Section 1007(f) provides: “At 
least 30 days prior to the approval of
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any grant application or prior to en
tering into a contract or prior to the 
initiation of any other project, the 
Corporation shall announce publicly 
* * * such grant, contract or project.” 

The Legal Services Corporation 
hereby announces publicly that it is 
considering the grant application sub
mitted by: Peninsula Legal Aid Center 
in Hampton, Va., to serve Accomack 
and Northampton counties.

Interested persons are hereby invit
ed to submit written comments or rec
ommendations concerning the above 
application to the Regional Office of 
the Legal Services Corporaton at:
Legal Services Corporation, Northern Vir

ginia Regional Office, 1730 North Lynn 
Street, Suite 600, Arlington, Va. 22209.

T homas Ehrlich ,
President

[FR  Doc. 78-6443 Filed 3-10-78; 8:45 am]

[6820-35]

GRANTS AND CONTRACTS

M arch 7,1978.
The Legal Services Corporation was 

established pursuant to the Legal Ser
vices Corporation Act of 1974, Pub. L. 
93-355, 88 Stat. 378, 42 Ü.S.C. 2298- 
29961, as amended, Pub. L. 95-222 (De
cember 28, 1977). Section 1007(f) pro
vides: “At least 30 days prior to the ap
proval of any grant application or 
prior to entering into a contract or 
prior to the initiation of any other 
project, the Corporation shall an
nounce publicly * * * such grant, con
tract or project.”

The Legal Services Corporation 
hereby announces publicly that it is 
considering the grant applications sub
mitted by:

1. Central Mississippi Legal Services in 
Jackson, Miss., to serve Sharkey County.

2. Southwest Mississippi Legal Services in 
McComb, Miss., to serve Adams and Pike- 
Counties.

3. Southeast Mississippi Legal Service? in 
Hattesburg, Miss., to serve Forrest, Lamar, 
and Perry Counties.

4. Northwest Arkansas Legal Services in 
Fayetteville Ark., to serve Baxter, Marion, 
and Searcy Counties.

5. Northeast Arkansas Legal Services in 
Newport, Ark., to serve Randolph County.

6. Greater Orlando Area Legal Services in 
Orlando, Fla., to serve Osceola County.

Interested persons are hereby invit
ed to submit written comments or rec
ommendations concerning the above 
applications to the regional office of 
the Legal Services Corporation at:
Legal Services Corporation, Atlanta Region

al Office, 615 Peachtree Street NE., 9th
Floor, Atlanta, Ga. 30308.

T homas Ehrlich ,
President

[FR Doc. 78-6441 Filed, 3-10-78; 8:45 am]

[6820-35]
GRANTS AND CONTRACTS

M arch 7,1978.
The Legal Services Corporation was 

established pursuant to the Legal Ser
vices Corporation Act of 1974, Pub. L. 
93-355, 88 Stat. 378, 42 U.S.C. 2996- 
29962, as amended, Pub. L. 95-222 (De
cember 28, 1977). Section 1007(f) pro
vides: “At least 30 days prior to the ap
proval of any grant application or 
prior to entering into a contact or 
prior to the initiation of any other 
project, the Corporation shall an
nounce publicly * * * such grant, con
tract or project.”

The Legal Services Corporation 
hereby announces publicly that it is 
considering the grant applications sub
mitted by:

1. Legal Aid of Western Missouri in 
Kansas City, Mo., to serve Jasper and 
Newton Counties.

2. Legal Aid Society of Omaha in Omaha, 
Neb., to serve Cedar and Knox Counties.

3. Kansas Legal Services in Topeka, Kans., 
to serve Leavenworth, Wyandotte, Shawnee, 
Atchison, Brown, Doniphan, Jackson, Sedg
wick, Butler, Harvey, McPherson, Saline, 
Greenwood, Elk, Chatauqua, Kingman, 
Harper, Simmer, Cowley, Douglas, Wilson, 
Neosho, Crawford, Labette, Cherokee, 
Montgomery, Bourbon, Allen, and Woodson 
Counties.

Interested persons are hereby invit
ed to submit written comments or rec
ommendations concerning the above 
applications to the Regional Office of 
the Legal Services Corporation at:
Legal Services Corporation, Chicago Re

gional Office, 310 South Michigan
Avenue, 24th Floor, Chicago, 111.

T homas Ehrlich ,
President

[FR Doc. 78-6442 Filed, 3-10-78; 8:45 am]

[7555-01]
NATIONAL SCIENCE FOUNDATION

EXECUTIVE SUBCOMMITTEE FOR BEHAVIORAL 
AND NEURAL SCIENCES

Meeting

In accordance with the Federal Advi
sory Committee Act, as amended, Pub. 
L. 92-463, the National Science Foun
dation announces the following meet
ing:
Name: Executive Subcommittee of the Advi

sory Committee for Behavioral and 
Neural Sciences.

Date and time: March 24, 1978, 9 a.m. to 
5:30 p.m.

Place: Room 321, National Science Founda
tion, 1800 G  Street NW„ Washington, 
D.C. 20550.

Type of meeting: Closed.
Contact person: Dr. Richard T. Louttit, Di

rector, Division of Behavioral and Neural 
Sciences, Room 320, National Science 
Foundation, Washington, D.C. 20550, tele
phone No. 202-634-4230.

Purpose of subcommittee: To provide advice 
and recommendations concerning support 
of research in the behavioral and neural 
sciences.

Agenda: To inspect program documentation 
on grants and declinations in the Division 
of Behavioral and Neural Sciences.

Reason for closing: The meeting will deal 
with a review of grants and declinations in 
which the Subcommittee will review mate
rials containing the names of applicant in
stitutions and principal investigators and 
privileged information contained in de- 
clfhed proposals. This meeting will also in
clude a review of the peer review docu
mentation pertaining to applicants. Any 
nonexempt material that may be dis
cussed at this meeting (proposals that 
have been awarded) will be inextricably 
intertwined with the discussion of exempt 
material and no further separation is 
practical. These matters are within ex
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government in the Sunshine Act.

Authority to close meeting: This determina
tion was made by the Director, NSF, in ac
cordance with the provisions of section 
10(d) of Pub. L. 92-463, the Federal Advi
sory Com mittee Act.

M. R ebecca W inkler , 
Committee Management 

Coordinator.
M arch 7,1978.
[FR Doc. 78-6437 Filed 3-10-78; 8:45 am]

[7555-01]

ALAN T. WATERMAN AW ARD COMMITTEE 

Closed Meeting

In accordance with the Federal Advi
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun
dation announces the following meet
ing:
Name: Alan T. Waterman Award Commit

tee.
Date and time: March 25,1978, 9 a.m.
Place: Room 520, National Science Founda

tion, 1800 G  Street NW., Washington, 
D.C. 20550.

Type of meeting: Closed.
Contact person: M. Kent Wilson, Director, 

Office of Planning and Resource Manage
ment, National Science Foundation, 
Washington, D.C., telephone 202-632- 
4050.

Purpose of committee: To provide recom
mendations concerning recipient of Alan 
T. Waterman Award.

Agenda: To review nominations as part of 
the selection process for the Award. 

Reason for closing: The nominations being 
reviewed include information of a person
al nature. These matters are within ex
emption (6) of 5 U.S.C. 552b(c), Govern
ment in the Sunshine Act.

Authority to close meeting: The determina
tion was made on March 6, 1978, by the 

' Director of the National Science Founda
tion pursuant to provisions of section 
19(d) of Pub. L. 92-463.

M. R ebecca W inkler , 
Committee Management 

Coordinator.
M arch 7,1978.
[FR Doc. 78-6468 Filed 3-10-78; 8:45 am]
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[7590-01]
NUCLEAR REGULATORY 

COMMISSION

NUCLEAR REGULATORY COMMISSION  
ISSUANCES

Availability of Semiannual Hardbound Volume

The Nuclear Regulatory Commission 
has issued Volume 5, Book I of II, of 
the Nuclear Regulatory Commission 
Issuances, covering the period January 
1, 1977, to March 31, 1977. This publi
cation is a semiannual compilation of 
adjudicatory decisions and other is
suances of the Commission, the 
Atomic Safety and Licensing Appeal 
Boards, and the Atomic Safety and Li
censing Boards.

A copy of Volume 5, Book I of II, is 
available for inspection at the Com
mission’s Public Document Room, 
1717 H Street, NW., Washington, D.C. 
This publication, designated Nuclear 
Regulatory Commission Issuances, 
Volume 5, Book I of II, Opinions and 
Decisions, January 1, 1977, to March 
31, 1977, may also be purchased at a 
cost of $9.25 from the Superintendent 
of Documents, U.S. Government Print
ing Office, Washington, D.C. 20402. 
The GPO stock number is 052-010- 
00497-2.

Dated at Bethesda, Md. this 7 th day 
of March 1978.

For the Nuclear Regulatory Com
mission.

G erald L. Hutton, 
Acting Director, Division of 

Rules and Records, Office of 
Administration.

[FR Doc. 78-6458 Filed 3-10-78; 8:45 am]

[7590-01]
[NUREG-75/087]

REVISION TO STANDARD REVIEW PLAN 

Issuance and Availability

As a continuation of the updating 
program for the Standard Review 
Plan (SRP) previously announced 
(Federal Register notice dated De
cember 8, 1977 at 42 FR 62052), the 
Nuclear Regulatory Commission’s 
(NRC’s) Office of Nuclear Reactor 
Regulation has published Revision No. 
2 to Section No. 9.5.1, including the at
tached Revision No. 1 to Branch Tech
nical Position ASB 9.5.1, of the SRP 
for the NRC staff’s safety review of 
applications to build and operate light- 
water-cooled nuclear power reactors. 
The purpose of the plan, which is com
posed of 224 sections, is to improve 
both the quality and uniformity of the 
NRC staff’s review of applications to 
build new nuclear power plants, and to 
make information about regulatory 
matters widely available, including the 
improvement of communication and

understanding of the staff review pro
cess by interested members of the 
public and the nuclear power industry. 
The purpose of the updating program 
is to revise sections of the SRP for 
which changes in the review plan have 
been developed since the original issu
ance in September 1975 to reflect cur
rent practice.

Copies of the Standard Review Plan 
for the Review of Safety Analysis Re
ports for Nuclear Power Plants, which 
has been identified as NUREG-75/087, 
are available from the National Tech
nical Information Service, Springfield, 
Va. 22161. The domestic price is 
$70.00, including first-year supple
ments. Annual subscriptions for sup
plements alone are $30.00. Individual 
sections are available at current prices. 
The domestic price for Revision No. 2 
to Section No. 9.5.1, including the at
tached Revision No. 1 to Branch Tech
nical Position ASB 9.5-1, is $4.50. For
eign Price information is available 
from NTIS. A copy of the Standard 
Review Plan including all revisions 
published to date is available for 
public inspection at the NRC’s Public 
Document Room at 1717 H Street, 
NW., Washington, D.C. 20555. (5 
U.S.C. 552(a).)

Dated at Bethesda this 3rd day of 
March, 1978.

For the U.S. Nuclear Regulatory 
Commission.

Roger J. Mattson, 
Director, Division o f Systems 

Safety, Office o f Nuclear Reac
tor Regulation.

[FR  Doc. 78-6457 Filed 3-10-78; 8:45 am]

[3110-01]
OFFICE OF MANAGEMENT AND  

BUDGET

CLEARANCE OF REPORTS 

List of Requests

The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man
agement and Budget on March 6, 1978 
(44 U.S.C. 3509). The purpose of pub
lishing this list in the Federal Regis
ter is to inform the public.

The list includes the title of each re
quest received; the name of the agency 
sponsoring the proposed collection of 
information; the agency form 
number(s), if applicable; the frequency 
with which the information is pro
posed to be collected; an indication of 
who will be the respondents to the 
proposed collection; the estimated 
number of respondents; the estimated 
burden in reporting hours; and the 
name of the reviewer or reviewing divi
sion or office.

Requests for extension which appear 
to raise no significant issues are to be

approved after brief notice through 
this release.

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Man
agement and Budget, Washington, 
D.C. 20503, 202-395-4529, or from the 
reviewer listed.

N e w  F orms

U.S. INTERNATIONAL TRADE COMMISSION

Zinc Mine Operator’s Questionnaire, single 
time, 15 business firms, C. Louis Kincan- 
non, 395-3211.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Adminis
tration:

The Uses of Weather Information: Irrigat
ed and Dryland Farming Interview 
Schedule, single time, 150 farms in 
denver area, Ellett, C. A., 395-6132. 

Sablefish Logbook, annually, 100 fishing 
vessels engaged in Alaskan sablefish 
fishery, Office of Federal Statistical 
Policy and Standard, 673-7959.

Bureau of Census:
Textile Machinery in Place, MC-22Z, 

other (see SF-83), 6,000 textile mill 
product manufacturers, Office of Feder
al Statistical Policy and Standard, 673- 
7959.

Birth Expectations and Fertility Supple
ment, June 1978 CPS, CPS-1, single 
time, 32,000 eligible interviewed house
holds in June 1978 CPS, Office of Feder
al Statistical Policy and Standard, 673- 
7959.

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE

Public Health Service, 1980 Health Inter
view Survey Questionnaire Experiment, 
single time, 3,000 households, Office of 
Federal Statistical Policy and Standard, 
673-7959. '

DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT

Policy Development and Research: 
Evaluation of Urban Reinvestment Task 

Force: Survey of NHS Board Members, 
single time, board members in 45 NHS 
cities, Housing, Veterans and Labor Divi
sion, Caywood, D. P., 395-3532. 

Evaluation of Urban Reinvestment Task 
Force: Survey of Lenders, single time, 
1,350 lending institutions in cities with 
an NHS program, Housing, Veterans and 
Labor Division, Caywood, D. P., 395- 
3532.

Evaluation of Urban Reinvestment Task 
Force: Survey of Neighborhood Housing 
Services Operations, annually, NHS 
staff in 45 cities, Housing, Veterans and 
Labor Division, Caywood, D. P., 395- 
3532.

Evaluation of Urban Reinvestment Task 
Force: Participant Survey, annually, 
Housing, Veterans and Labor Division, 
Caywood, D. P., 395-3532.

Evaluation of Urban Reinvestment Task 
Force: Neighborhood Resident Interview 
Schedule, annually, 2,000 residents of 45 
NHS neighborhood, Housing, Veterans 
and Labor Division, Caywood, D. P., 395- 
3532.
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R e v is io n s

DEPARTMENT OF AGRICULTURE

Economics, Statistics, and Cooperatives Ser
vice-Statistics, Wheat Objective Yield 
Survey, other (see SF-83), wheat growers, 
4,518 responses, 979 hours, Office of Fed
eral Statistical Policy and Standard, 673- 
7959.

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE

Social Security Administration:
Statistical Report on Children Aged 5-17 

in Foster Homes and AFDC Recipients 
Aged 5-17 Needed to Implement the Ele
mentary and Secondary Education Act, 
SR SNC SS 125, annually, State Depart
ment of Public Assistance and Child 
Welfare Agencies, 51 responses, 255 
hours, Reese, B. F. and Laveme V. Col
lins, 395-3211.

Survey of Disability and Work, SSA-3567, 
single time, age 16-64 noninsti- tutiona- 
lized population, 14,000 responses, 21,000 
hours, Office of Federal Statistical 
Policy and Standard, 673-7959.

Social Security Disability Beneficiary 
Report, SSA-454A, on occasion, benefi
ciaries whose disability is expected to 
improve, 200,000 responses, 50,000 
hours, Reese, B. F., 395-3211.

DEPARTMENT OF LABOR

Employment Standards Administration: 
Notice of Death, LS-260, on occasion, 

widows, widowers, or dependents, 200 re
sponses, 100 hours, Lowry, R. L., 395- 
3772.

Rehabilitation Plan and Award From Spe
cial Fund, LS 26, on occasion, injured 
workers under the LHWCA, 300 re
sponses, 600 h'ours, Lowry, R. L., 395- 
3772.

E x t e n s io n s

RAILROAD RETIREMENT BOARD

Supplemental Report of Service or Compen
sation (by Employer for Periods Subse
quent to Those Already Filed), UI-41, on 
occasion, railroad employers, 5,000 re
sponses, 833 hours, Marsha Traynham, 
395-3773.

U.s. CIVIL SERVICE COMMISSION

(This occupational supplement is a pro
type for approximately 100 variations.)
Finance and Business Occupational Supple

ment, CSC 1203-A, 1203, on occasion, ap
plicants for Federal employment, Marsha 
Traynham, 395-3773.

Application for Federal Employment, 1200, 
1201, 1202, 1281, 1279, 1280, on occasion, 
applicants for Federal Employment, 
250,000 responses, 180,000 hours, Marsha 
Traynham, 395-3773.

RAILROAD RETIREMENT BOARD

Notice of Payment of Separation Allowance, 
UI-13, on occasion, railroad employers, 
1,500 responses, 375 horns, Marsha Trayn
ham, 395-3773.

Claim for Unemployment Benefits, UI-3, on 
occasion, claimant for unemployment 
benefits, 450,000 responses, 37,500 hours, 
Marsha Traynham, 395-3773.

Claim for Sickness Benefits—Employees 
Statement, SI-3, on occasion, claimant’s 
for sickness benefits, 460,000 responses, 
15,333 hours, Marsha Traynham, 395- 
3773.

Notice of Cessation of Full-Time School At
tendance, G-315, on occasion, schools, 
2,000 responses, 166 hours, Marsha Trayn
ham, 395-3773.

Statement by Divorced Woman Regarding 
Contributions and Support From Her 
Former Husband, G-134, on occasion, ap
plicants for RRA benefits, 1,000 responses, 
500 hours, Marsha Traynham, 395-3773.

Authorization of Payment and Release of 
All Claims to Death Benefits and Annuity 
Payments, G-131, on occasion, applicant 
for RRA benefits, 700 responses, 117 
hours, Marsha Traynham, 395-3773.

Request for Supplemental Service Informa
tion, G-108, on occasion, applicants for 
RRA benefits, 15,000 responses, 1,250 
hours, Marsha Traynham, 395-3773.

Employee Representatives Report of Com
pensation, DC-2, annually, employee rep
resentative, 270 responses, 45 hours, 
Marsha Traynham, 395-3773.

Application for Survivor Benefits Due 
Estate, AA-21A, on occasion, applicants 
for survivor benefits due State, 1,500 re
sponses, 375 hours, Marsha Traynham, 
395-3773.

Application for Lump-Sum Death Payment 
and Annuities Unpaid at Death, AA-21, on 
occasion, applicant for lump-sum benefit 
under the RRA, 24,000 responses, 12,000 
hours, Marsha Traynham, 395-3773.

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and Conservation 
Service:

Cooperative Marketing Associations Regu
lations, on occasion, Cooperative Mar
keting Association, 30 responses, 15 
hours, Ellett, C. A., 395-6132.

Application for Approval of Cooperative 
Marketing Association for Price Support 
on Behalf of its Producer Members, 
CCC-846, on occasion, Cooperative Mar
keting Association, 25 responses, 200 
hours, Ellett, C. A., 395-6132.

DEPARTMENT OF COMMERCE

Domestic and International Business Ad
ministration, Licensing/Joint Venture 
Proposal, DIB-4036P, on occasion, manu
facturers, 50 responses, 50 hours, C. Louis 
Kincannon, 395-3211.

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE

Railroad Retirement Board, Supplement to 
Application for Widow(er)’s Insurance An
nuity, AA-17B, on occasion, widows and 
widowers who are disabled, 2,400 re
sponses, 400 hours, Marsha Traynham, 
395-3773.

Social Security Administration, Hospital 
Medical Report on Claimants for Disabil
ity Insurance—Pulmonary Tuberculosis, 
SSA-826.1, on occasion, physicians, clinics, 
hospitals, 60,000 responses, 30,000 hours, 
Reese, B. F., 395-3211.

DEPARTMENT OF THE TREASURY

Bureau of Customs, Appraisement Entry (of 
Merchandise), CF 7500, on occasion, im-

porters and brokers, 574 responses, 48 
hours, C. Louis Kincannon, 395-3211.

David R. Leuthold, 
Budget and Management Officer. 

[FR  Doc. 78-6515 Filed 3-10-78; 8:45 am]

[3190-01]
OFFICE OF THE SPECIAL REPRESENTA

TIVE FOR TRADE NEGOTIATIONS

TRADE POLICY STAFF COMMITTEE

Possible Reallocation of Specialty Stool Quotas

AGENCY: Office of the Special Rep
resentative for Trade Negotiations.
ACTION: Notice of Possible Realloca
tion of Specialty Steel Quota Short
falls.
SUMMARY: Written comments are 
solicited from interested parties on the 
possible reallocation, within certain 
quota categories, from suppliers who 
are not likely to export the quantity 
of steel which would fill the current 
quotas assigned to them, to other sup
pliers who are able to supply addition
al steel.
DATES: Comments should be received 
by or before March 23, 1978. It is an
ticipated that any reallocations would 
be published in the Federal Register 
by March 30,1978.
ADDRESS: Comments should be sent 
to the Secretary, Trade Policy Staff 
Committee, Room 728, Office of the 
Special Representative for Trade Ne
gotiations, 1800 G Street NW., Wash
ington, D.C. 20506.
FOR FURTHER INFORMATION 
CONTACT:

Karen Alleman, Room 725, Office of 
the Special Representative for Trade 
Negotiations, 1800 G Street NW., 
Washington, D.C. 20506, 202-395- 
7203.

SUPPLEMENTARY INFORMATION: 
By Proclamation 4445 of June 11, 1976 
(41 FR 24101), as modified, the Presi
dent proclaimed import relief for the 
domestic specialty steel industry for a 
period of three years in the form of an 
Orderly Marketing Agreement with 
Japan and quotas on imports from 
other foreign suppliers. Headnote 2 of 
subpart A, part 2 of the Appendix to 
the Tariff Schedules of the United 
States (TSUS) gives the Special Rep
resentative for Trade Negotiations the 
authority to reallocate shortfalls 
during the last three months of each 
quota year. This notice identifies 
likely shortfalls in relation to quota 
quantities for the current restraint 
period (June 14,1977-June 13, 1978) as 
listed below:

TSUS Item  S u p p lie r

923.20  
(S h eet & 

S t r ip )

Quota Q uan tity  
f o r  the Second  

R e s t ra in t  P e r io d

Estim ated  
C harges by  

6/13/78

Canada 
C o l.  2*

in  sh o rt  tons  
8,900 7,102

3 0

P o t e n t ia l
S h o r t f a l l s

1,798
3
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Quota Quantity Estimated
for the Second Charges by Potential

TSUS Item Supplier Restraint Period 6/13/78 Shortfalls
in short tons

923.20 Canada 8,900 7,102 1,798
(Sheet & Col. 2* 3 0 3

Strip)
923.21 Canada 500 23 477
(Plate) Sweden 3,400 949 2,451
923.22 Canada 1,600 1,462 138
(Bar) Sweden 1,500 1,391 109

Col. 2* 2 0 2
923.23 Sweden 4,100 3,467 633
(Rod)
923.26 Canada 2,000 '1,820 180
(Alloy Col. 2* 6 0 6
Tool Steel)
♦Countries entitled to the rate of duty in rates of duty column
numbered 2 of the Tariff Schedules of the United States.

Estimated charges by June 13, 1978 
are extrapolated from actual charges 
against each quota quantity through 
February 17,1978.

For each of the specialty steel prod
uct categories in which likely short
falls by some suppliers are projected, 
there are other suppliers who may be 
able to ship amounts in excess of the 
quotas now allocated to them and thus 
would benefit from any reallocations 
made. These suppliers are:

TSUS item and supplier
923.20 (sheet and strip)—European Econom

ic Community, Sweden, and other column 
1 countries.

923.21 (plate)—European Economic Commu
nity and other column 1 countries.

923.22 (bar)—European Economic Commu
nity and other column 1 countries.

923.23 (rod)—European Economic Commu
nity.

923.26 (alloy tool steel)—Austria, European 
Economic Community, and other column 
1 countries.

W il l ia m  B. K e l l y , Jr., 
Chairman, Trade Policy 

Staff Coinmittee. 
[PR  Doc. 78-6547 Piled 3-10-78; 8:45 am]

[8025-01]
SMALL BUSINESS ADMINISTRATION 

[License No. 05/05-0123] 

CONSUMER GROWTH CAPITAL, IN C

Issuance of a Small Busniess Investment 
Company License

On December 9, 1977, a notice was 
published in the F ederal R egister (42 
FR 62243) stating that an application 
had been filed by Consumer Growth 
Capital, Inc., 430 Oak Grove, Suite 
404, Minneapolis, Minn. 55403, with 
the Small Business Administration 
(SBA) pursuant to § 107.102 of the reg
ulations governing small business in
vestment companies (13 CFR 107.102
(1977)) for a license as a small business 
investment company.

Interested parties were given until 
close of business December 27, 1977, to 
submit their comments to SBA. No 
comments were received.

Notice is hereby given that, pursu
ant to section 301(c) of the Small Busi
ness Investment Act of 1958, as 
amended, after having considered the 
application and all other pertinent in
formation, SBA issued License No. 05/ 
05-0123 on February 13, 1978, to Com 
sumer Growth Capital, Inc., to operate 
as a small business investment com-, 
pany.
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest
ment Companies.)

Dated: March 2,1978.
P eter F. M cN e is h , 

Deputy Associate Administrator 
fo r Investment

[PR  Doc. 78-6402 Filed 3-10-78; 8:45 am]

[8025-01]
[Proposed License No. 01/01-0289] .

CAPITAL ASSISTANCE CORP. OF 
CONNECTICUT

Application for a License To Operate as a 
Small Business Investment Company

Notice is hereby given that an appli
cation has been filed with the Small 
Business Administration (SBA) pursu
ant to § 107.102 of the regulations gov
erning small business investment com
panies (13 CFR 107.102 (1977)), under 
the name of Capital Assistance Corp. 
of Connecticut (applicant), for a li
cense to operate as a small business in
vestment company under the provi
sions of the Small Business Invest
ment Act of 1958, as amended, and the 
rules and regulations promulgated 
thereunder.

The applicant will be incorporated 
under the laws of the State of Con
necticut and will commence operations 
with a capitalization of $500,000, all of 
which will be obtained through the

sale of 100 percent of the applicant’s 
no par valúe common stock to be ini
tially issued and outstanding, privately 
and exclusively to Management Re
sources, Inc. (Management), 14 Cor
nell Road, West Hartford, Conn. 
06107. Management was incorporated 
under the laws of the State of Con
necticut in December 1970 and the 
beneficial holders of 10 percent or 
more of its voting securities are 
Robert A. Foisee (proposed president, 
treasurer, and director of the appli
cant), eighty (80) percent, and Thomas 
Van Cott, 141 Penn Drive, West Hart
ford, Conn. 06119, fifteen (15) percent.

The applicant's office will be located 
at 33 Brook Street, West Hartford, 
Conn. 06110, and it wilt conduct oper
ations primarily in the State of Con
necticut.

The proposed officers and directors 
of the applicant are:
Robért A. Foisie, 14 Cornell Road, West 

Hartford, Conn., President, Treasurer, 
and Director.

Kenneth A. Foisie, Overlook Road, Canton, 
Conn. 06019, Vice President, Secretary, 
and Director.
Matters involved in SBA’s consider

ation of the applicant include the gen
eral business reputation and character 
of the proposed owners and manage
ment, and the probability of successful 
operations of the Applicant under 
their management, including* adequate 
profitability and financial soundness 
in accordance with the Act and SBA 
regulations.

Notice is hereby given that any 
person may, on or before March 28, 
1978, submit written comments on the 
Applicant to the Deputy Associate Ad
ministrator for investment, Small 

. Business Administration, 1441 L Street 
NW., Washington, D.C. 20416.

A  copy of the notice shall be pub
lished by the applicant in a newspaper 
of general circulation in West Hart
ford, Conn.
(Catalog of Federal Domestic Program No. 
59.011, Small Business Investment Compa
nies.)

Dated: March 2,1978.
P eter F. M cN e is h , 

Deputy Associate Administrator 
fo r Investment 

[FR Doc. 78-6403 Filed 3-10-78;' 8:45 am]

[8025-01]
[Declaration of Disaster Loan Area No.

1417; Arndt. No. 1]

INDIANA

Declaration of Disaster Loan Area

The above numbered Declaration 
(see 43 FR 3188) is amended by adding 
Sullivan and Madison Counties and 
adjacent counties, within the State of 
Indiana, as a result of the 1977 
summer drought in Madison County;
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and in Sullivan County, drought 
during June, July, and August 1977, 
and excessive heat at pollenation 
period for com, excessive rainfall and 
wet field conditions during October 
and December 1977. All other informa
tion remains the same.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: March 2,1978.
A. Vernon W eaver, 

Administrator.
[FR  Doc. 78-6396 Filed 3-10-78; 8:45 am]

[8025-01]

[Declaration of Disaster Loan Area No.
1435; Arndt. No. 1]

MASSACHUSETTS 

Declaration of Disaster Lean Area

The above numbered Declaration 
(see 43 FR 8605) is amended in accor
dance with the President’s declaration 
of February 10, 1978, to include 
damage resulting from high winds, 
tidal surge, snow, ice, and coastal 
flooding beginning about February 6, 
1978. All other information remains 
the same.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008).

Dated: February 28,1978.
A. Vernon W eaver, 

Administrator.
[FR  Doc. 78-6397 Filed 3-10-78; 8:45 am]

[8025-01]

[Declaration of Disaster Loan Area No.
1367; Arndt. No. 4]

MISSISSIPPI

Declaration of Disaster Loan Area

The above numbered Declaration 
(see 42 FR 45977) and Amendments 
thereto (see 42 FR 58472, and 43 FR 
2967 and 6666) are amended by adding 
Tunica County and adjacent counties 
within the State of Mississippi, as a 
result of a natural disaster (worm in
festation August 1 through September 
30, 1977) and drought (July 1 through 
August 31, 1977); the termination date 
for filing applications for physical 
damage is July 3, 1978, and for eco
nomic injury October 3,1978.

Dated: February 28,1978.
A. Vernon W eaver, 

Administrator.
[FR Doc. 78-6398 Filed 3-10-78; 8:45 am]

[8025-01]
[Declaration of Disaster Loan Area No.

1408; Arndt. No. 8] .

NEBRASKA

Declaration of Disaster Lean Area

The above numbered Declaration 
(see 42 FR 63984) and Amendments 
(see 43 FR 4892 and 6666) are amend
ed by adding Brown and Rock Coun
ties and adjacent counties within the 
State of Nebraska, due to hail, winds, 
and flooding which caused severe crop 
losses during the 1977 crop year. All 
other information remains the same.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: March 1,1978.
A. Vernon W eaver, 

Administrator.
[FR Doc. 78-6399 Filed 3-10-78; 8:45 am]

[8025-01]
[Declaration of Disaster Loan Area No. 

1447]

PENNSYLVANIA

Declaration of Disaster Loan Area

Bradford, Lancaster, and Northum
berland and adjacent counties within 
the State of Pennsylvania constitute a 
disaster area as a result of damage 
caused by rainfall, snow, and flooding 
which occurred on January 13 
through 25, 1978. Eligible persons, 
firms, and organizations may file ap
plications for loans for physical 
damage until the close of business on 
May 5, 1978, and for economic injury 
until the close of business on Decem
ber 6,1978, at:
Small Business Administration, District 

Office, East Lobby, Suite 400,- One Bala 
Cynwyd Plaza, 231 St. Asaphs Road, Bala 
Cynwyd, Pa. 19004,

or other locally announced locations.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: March 6,1978.
A. Vernon W eaver, 

Administrator. 
[FR  Doc. 78-6400 Filed 3-10-78; 8:45 am]

[8025-01]
[Declaration of Disaster Loan Area No.

1378; Arndt. No. 4]

TENNESSEE

Declaration of Disaster Loan Area

The above numbered Declaration 
(see 42 FR 54897) and Amendments 
(see 42 FR 64753 and 43 FR 3784 and 
4892) are amended by adding Hardin 
County and adjacent counties within 
the State of Tennessee, due to a severe

drought causing crop damage June 1 
through August 31, 1977. All other in
formation remains the same.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: March 2,1978.
A. Vernon W eaver, 

Administrator. 
[FR Doc. 78-6401 Filed 3-10-78; 8:45 am]

[4910-14]

DEPARTMENT OF TRANSPORTATION

Coast Guard 

(CGD-78-028)

CHEMICAL TRANSPORTATION INDUSTRY 
ADVISORY COMMITTEE

Annual Public Meeting

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I )  (1976 edi
tion), notice is hereby given of a meet
ing of the Chemical Transportation 
Industry Advisory Committee to be 
held on Wednesday, 6 April 1978, be
ginning at 8:30 a.m. in Room 2230, 
Nassif Building, 400 7th Street SW., 
Washington, D.C. 20590.

Reports from the following subcom
mittees will be presented to the Advi
sory Committee for review:
1. Liquefied Gas Facilities.
2. Bulk Liquid Facilities.
3. Break Bulk and Container Facilities.
4. Commercial Explosives.
5. Roll-on Roll-off Vessels.
6. Chemical Vessels.
7. Liquefied Gas Vessels.
8. Ship Stores.

Participation by the Coast Guard in 
UN and IMCO conferences concerning 
the Transport of Dangerous Goods by 
Water will also be reviewed.

Attendance is open to the interested 
public. Members of the public may 
present oral statements at the meet
ing, with the approval of the Chair
man. Persons wishing to make oral 
statements should notify Captain C. E. 
Mathieu, Commandant (G-MHM/83) 
U.S. Coast Guard, Washington, D.C. 
20590 (telephone 202-426-2306)- not 
later than April 4, 1978. Any person 
may present a written statement to 
the Committee at any time.

Issued in Washington, D.C., on 
March 7,1978.

H. G. Lyons,
Captain, U.S. Coast Guard, 

Acting Chief, Office o f Mer
chant Marine Safety.

[FR  Doc. 78-6354 Filed 3-10-78; 8:45 am]
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[4910-13]
Federal Aviation Administration

CASES INVOLVING TRANSPORTATION OR
SHIPMENT BY AIR OF HAZARDOUS MATERI
ALS

Selection of Hearing Officers

The Federal Aviation Administra
tion intends to procure by contract the 
services of licensed attorneys to act as 
Hearing Officers in proceedings con
ducted under part 13 of the Federal 
Aviation Regulations. The procedures 
applicable to cases involving the trans
portation and shipment by air of haz
ardous materials are set forth in 
Amendment 13-13, published in the 
Rules and Regulations section of this 
Federal Register.

Individuals will be selected primarily 
upon their demonstrated experience. 
Fee rates and geographic location of 
individuals will also be considered. Pri
mary experience factors to be consid
ered include: recency of experience as 
and administrative law judge or analo
gous experience; degree of complexity 
of hearings conducted; aviation experi
ence; transportation experience; expe
rience with hazardous materials regu
lations or enforcement; and technical 
or engineering experience. No individ
uals will be considered for cases in 
which the individual has a conflict or 
a potential conflict of interest.

Interested attorneys should submit 
resumes and references to:
Office of Hearing Officers, Federal Aviation 
“Administration, 800 Independence Avenue
SW., Washington, D.C. 20591.

Details of the selection process will 
be furnished upon request.

Issued in Washington, D.C., on Feb
ruary 28, 1978.

James E. Chestnut,
Chief, Contract Division, 

Logistics Service.
CFR Doc. 78-6448 Filed, 3-10-78; 8:45 am]

[4910-13] '
RADIO TECHNICAL COMMISSION FOR AERO

NAUTICS (RTCA) SPECIAL COMMITTEE 133 
AIRBORNE WEATHER AND GROUND MAP
PING PULSED RADAR

Meeting

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. 1) notice is 
hereby given of a meeting of the 
RTCA Special Committee 133 on Air
borne Weather and Ground Mapping 
Pulsed Radars to be held April 4, 5, 6, 
1978, Conference Room 9A, DOT/Fed- 
eral Aviation Administration Building, 
800 Independence Avenue SW., Wash
ington, D.C., commencing at 9:30 a.m. 
The agenda for this meeting is as fol
lows: (1) Chairman’s Comments; (2)

Approval of Minutes of Fourth Meet
ing held December 6-8, 1977; (3) Re
ports from Working Groups; (4) 
Review of draft Minimum Operational 
Performance Standards; (5) Radio Fre
quency Spectrum Compatibility; and
(6) Assignment of Tasks.

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present 
oral statements at the meeting. Per
sons wishing to attend and persons 
wishing to present oral statements 
should notify, not later than the day 
before the meeting, and information 
may be obtained from, RTCA Secre
tariat, 1717 H Street NW., Washing
ton, D.C. 20006; 202-296-0484. Any 
member of the public may present a 
written statement to the committee at 
any time.

Issued in Washington, D.C., on 
March 2,1978.

Karl F. B ierach, 
Designated Officer.

CFR Doc. 78-6440 Filed 3-10-78; 8:45 am]

[4910-59]
National Highway Traffic Safety 

Administration

[Docket No. LVM 77-04; Notice 1]

ASTON MARTIN LAGONDA, IN C

Petition for Exemption From Average Fuel 
Economy Standards

AGENCY: National Highway Traffic 
Safety Administration, Department of 
Transportation.
ACTION: Notice of receipt of a peti
tion for exemption from average fuel 
economy standards.
SUMMARY: This notice announces 
the receipt by the National Highway 
Traffic Safety Administration 
(NHTSA) of a petition submitted by 
Aston Martin Lagonda, Inc. (Aston 
Martin). The petition "requests that 
the NHTSA exempt model year 1978- 
80 passenger automobiles manufac
tured by Aston Martin from the gener
ally applicable passenger automobile 
average fuel economy standard for 
those model years, and establish 
lower, alternative standards for those 
vehicles. In accordance with agency 
procedures, this notice summarizes the 
petition, describes the options avail
able to the NHTSA in responding to 
the petition, and invites written public 
comment thereon.
COMMENT CLOSING DATE: April 7, 
1978.
ADDRESS: Comments on the Aston 
Martin petition must be limited to a 
total of 15 pages (although additional 
supporting material may be submitted 
as appendices or attachments) and 
refer to docket No. LVM 77-04 and

should be submitted to: Docket Sec
tion, National Highway Traffic Safety 
Administration, Room 5108, 400 Sev
enth Street SW., Washington, D.C. 
20590.
FOR FURTHER INFORMATION 
CONTACT:

Douglas Pritchard, Office of Auto
motive Fuel Economy Standards,
National Highway Traffic Safety Ad
ministration, Washington, D.C.
20590, 202-755-9384.

SUPPLEMENTARY INFORMATION: 
Part A of title II I  of the Energy Policy 
and Conservation Act (Pub. L. 94-163) 
amended the Motor Vehicle Informa
tion and Cost Savings Act (hereinafter 
referred to as “ the Act” ) by adding a 
new title V. That title requires the 
Secretary of Transportation to imple
ment and administer a program for 
improving the average fuel economy 
of new automobiles sold in the United 
States. Authority to administer the 
program was delegated by the Secre
tary to the Administrator of the 
NHTSA; 41 FR 25015, June 22, 1976.

Section 502(a)(1) of the Act estab
lishes average fuel economy standards 
for passenger automobiles at 18.0 
miles per gallon (mpg) for 1978, 19.0 
mpg for 1979, and 20.0 mpg for 1980. 
They then steadily rise to a level of 
27.5 mpg for 1985 and thereafter. 
Under 49 CFR part 523, Vehicle Classi
fication, published at 42 FR  38362, 
July 28, 1977, passenger automobiles 
include station wagons, sedans, coupes, 
and sport cars.

Section 502(a) of the Act provides 
that a low volume manufacturer of 
passenger automobiles may be 
exempted from the generally applica
ble average fuel economy standards if 
those standards are more stringent 
than the maximum feasible average 
fuel economy achievable by the low 
volume manufacturer, and if the 
NHTSA establishes an alternative 
standard for the low volume manufac
turer at the manufacturer’s maximum 
feasible level. A  low volume manufac
turer under the Act is one which man
ufactures (within or without the 
United States) fewer than 10,000 pas
senger automobiles in the model year 
for which the exemption is sought 
(hereinafter “ the affected model 
year” ), and which manufactured fewer 
than 10,000 passenger automobiles in 
the second model year preceding the 
affected model year. In its determina
tion of the maximum feasible average 
fuel economy, the NHTSA is required 
by the Act to consider—

(1) Technological feasibility;
(2) Economic practicability;
(3) The effect of other Federal 

motor vehicle standards on fuel econo
my; and.

(4) The need of the Nation to con
serve energy.

Part 525 of title 49, Code of Federal 
Regulations, establishes the format
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and content requirements for petitions 
requesting exemption from the gener
ally applicable passenger automobile 
average fuel: economy standards and 
describes the procedures that the 
NHTSA follows in acting on these pe
titions (42 PR 38374, July 28, 1977). 
Section 525.8 of that rule states that 
the NHTSA will publish a notice an
nouncing receipt of a petition for ex
emption and summarizing the content 
of that petition. This notice is pub
lished in response to that section.

Publication of this notice of receipt 
of a petition does not represent any 
agency decision or exercise other judg
ment concerning the merits of Aston 
Martin’s petition.

ASTON MARTIN’S PETITION

Aston Martin, which is not affiliated 
with any other automobile company, 
produces “ * * * hand built quality auto
mobiles second to none * * Current 
annual production is approximately 
275 passenger automobiles, of which 
about 70 are imported into the United 
States. Aston Martin states that they 
are “almost certainly * * * the smallest 
automobile manufacturing concern 
producing its own engine—a 326 cubic 
inch, all aluminum alloy V8.”

At present and for all model years 
through 1980, the company will 
market the V8 model in the United 
States. The V8 is offered with a choice 
of manual or automatic transmissions. 
In 1979, an additional model, the La- 
gonda, will be introduced in the 
United States and will be sold through 
the 1980 model year. Lagondas will be 
equipped with automatic transmis
sions.

In 1978, there will be two configura
tions, the V8 manual and the V8 auto
matic. A  vehicle configuration is a 
classification of automobiles that in
cludes all automobiles produced by the 
same manufacturer with the same in
ertia weight and which are equipped 
with the same engine, emissions con
trol system, transmission type (e.g., 
manual, automatic, or semi-automatic) 
and axle ratio. This is a simplification 
of the Environmental Protection 
Agency’s definition of the term which 
can be found at 40 CFR 600.002- 
77(a)(24). During each of the years 
1979 and 1980 there will be three con
figurations—the two V8s plus the La- 
gonda automatic.

The combined city/highway fuel 
economy values for Aston Martin’s
1977 model year automobiles are 11.5 
miles per gallon (mpg) for the manual 
transmission configuration and 10.8 
mpg for the automatic transmission, 
giving Aston Martin a 1977 average 
fuel economy of 10.9 mpg.

Aston Martin’s average fuel econo
my for the 1978 model year is identical 
to the 1977 model year figure. For the
1978 model year, Aston Martin’s major 
concern is to certify their configura

tions for the California emissions stan
dards without making engine changes 
so extensive that it would be required 
to recertify its emissions levels with 
the Environmental Protection Agency 
for the 49-state levels. Aston Martin 
asserts that it is economically unfeasi
ble for it to perform the testing annu
ally, particularly the 50,000 mile dura
bility test, required to recertify com
pliance with the applicable Federal 
emissions level. Therefore, Aston 
Martin tries to achieve compliance 
with the emissions requirements by 
making minor adjustments and recali
brations of its existing emission con
trol system, instead of using a differ
ent emission control system, which 
would require a 50,000 mile durability 
test to be run.

Aston Martin’s 1978 model year 
automobiles will differ from the 1977 
automobiles in their use of wide heat 
range sparkplugs and “optimized car
buretor and ignition timing settings” . 
However, these changes are made to 
reduce emissions levels and are not an
ticipated to have any affect on the 
fuel economy of the vehicles. 1978 
Aston Martin automobiles will also 
offer an aerodynamic drag reduction 
option. Aston Martin notes that the 
fuel economy affects from reducing 
the aeordynamic drag of an auto
mobile are minimal at speeds of 55 
miles per hour or less.

Model year 1979 Aston Martins will 
have automatic carburetor choke con
trol, further improvements in engine 
settings and drag reduction, some 
weight reduction, and a possible 
change in the rear axle ratio. Aston 
Martin projects that these improve
ments will increase the fuel economy 
of the manual transmission configura
tion by 0.6 mpg to 12.1 mpg and in
crease the fuel economy of the auto
matic transmission configuration by
0.6 mpg to 11.4 mph. these increases, 
coupled with the introduction of the 
Lagonda with a projected combined 
fuel economy of 10.8 mpg, will give 
Aston Martin an average fuel economy 
of 11.5 mpg for the 1979 model year.

For the 1980 model year, Aston 
Martin plans a complete redesign of 
the emission control system, a reduc
tion in valve sizing and overlap, small
er carburetors, and use of an electron
ic ignition. The net result of these 
changes will be an increase in the fuel 
economy of the manual transmission 
V8 configuration to 13.3 mpg, an in
crease in the fuel economy of the 
automatic transmission V8 configura
tion to 12.5 mpg, and an increase in 
the fuel economy of the Lagonda to 
11.9 mpg. These levels would give 
Aston Martin an average fuel economy 
level of 12.5 mpg in the 1980 model 
year.

Aston Martin states that its auto
mobiles necessarily are very expensive, 
since they are hand-assembled rather

than mass-produced. Automobiles 
within its price range must, according 
to Aston Martin, offer high levels of 
luxury, quiet, and performance. These 
design goals are said by the company 
to conflict to some extent with im
proved fuel economy. As an example, 
Aston Martin notes that it could 
reduce the weight of its automobiles 
by removing the sound deadening ma
terials, all padding, and the air condi
tioning. I f  this were done, though, 
Aston Martin doubts that many 
people would pay the price for one of 
its automobiles.

Aston Martin states that it does at
tempt to maximize its fuel economy. It 
reports that the thermal efficiency 
and specific fuel consumption of its 
engine compares very favorably with 
other engines.

The body of the automobile is all 
aluminum alloy, as are the engine 
block, heads, oil pan, and road wheels. 
Radial tires are standard equipment.

Other Federal motor vehicle stan
dards are said by Aston Martin to 
affect the fuel economy of its auto
mobiles. A 1978 Aston Martin 
equipped to comply with Federal emis
sions standards has a combined fuel 
economy that is 15.9 percent lower 
than the fuel economy of a 1978 Aston 
Martin equipped to comply with Euro
pean standards. In 1979, Aston Martin 
says it will have to add from 50 to 90 
pounds of weight to each vehicle if it 
must comply with new bumper stan
dards.

Aston Martin also reports that it has 
severe financial problems. In Decem
ber of 1974, Aston Martin Lagonda 
Ltd. was liquidated in bankruptcy pro
ceedings. Aston Martin Lagonda (1975) 
Ltd. was incorporated shortly there
after.

Because of all these factors, Aston 
Martin states that its currently 
planned average fuel economy is its 
maximum feasible average fuel econo- 
my, and thus petitions the NHTSA to 
exempt it from the otherwise applica
ble average fuel economy standards 
and establish average fuel economy 
standards for Aston Martin of 10.9, 
11.5, and 12.5 miles per gallon for 
model years 1978, 1979, and 1980, re
spectively.

NHTSA O p t i o n s

The NHTSA will carefully evaluate 
the Aston Martin petition and all com
ments received thereon. Following this 
evaluation, the NHTSA could find 
that Aston Martin plans to use all rea
sonably available means and strategies 
for improving its average fuel econo
my and that its projected average fuel 
economy for each affected model year 
is its maximum feasible average fuel 
economy for that model year. Alterna
tively, the NHTSA could find that 
Aston Martin has some additional 
means and strategies available to it to
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Improve its average fuel economy 
above the projected level for one o r  all 
of the affected model years, and make 
a determination of the maximum fea
sible average fuel economy that could 
be achieved for each affected model 
year if those means and strategies 
were implemented.

I f  Aston Martin’s maximum feasible 
average fuel economy for any affected 
model year is determined by this 
agency to be equal to or greater than 
the generally applicable standard, 
Aston Martin’s petition will be denied 
for that model year. I f  Aston Martin’s 
maximum feasible average fuel econo
my for any affected model year is de
termined to be less than the generally 
applicable standard, Aston Martin’s 
petition may be granted for that 
model year.

I f Aston Martin's petition is granted 
for any affected model year, the 
NHTSA will establish an alternative 
average fuel economy standard appli
cable to Aston Martin during that 
model year. The Act permits the 
NHTSA to establish that standard in 
one of three ways: (1 )A  standard may 
be established specifically for Aston 
Martin; (2) classes, based on factors 
such as design or size, may be estab
lished for the automobiles of exempt
ed manufacturers, with a separate 
average fuel economy standard appli
cable to each class; or (3) a single stan
dard may be established for all 
exempted manufacturers.

Copies of the Aston Martin petition, 
except for those portions for which 
confidential treatment was requested, 
as well as supporting materials, other 
information, and any comments re
ceived, are available for public inspec
tion in the docket section between 8 
a.m. and 4 p.m., Monday through 
Friday.

Comments on the Aston Martin peti
tion are invited from the public. These 
comments must be in writing, refer to 
docket No. LVM 77-04, and be submit
ted to the address for comments. It is 
requested, but not required, that five 
copies of the comments be submitted.

All comments received before the 
close of business on the comment clos
ing date indicated above will be consid
ered. Continents received after the 
closing date will be considered to the 
extent practicable. Comments received 
too late for consideration in develop
ing a proposed decision on this peti
tion will be considered in reaching a 
final decision.

Issued in Washington, D.C., on 
March 6,1978.

Elwood T. Driver, 
Acting Associate 

Administrator fo r Rulemaking.
tFR Doc. 78-6355 Filed 3-10-78; 8:45 am]

[4810-31]
DEPARTMENT OF THE TREASURY
Bureau of Alcohol, Tobacco and Firearms 

[Notice No. 78-319; Reference: ATF 01100]

ASSISTANT DIRECTOR REGULATORY 
ENFORCEMENT

DELEGATION TO ASSISTANT DIRECTOR (REGU
LATORY ENFORCEMENT) OF AUTHORITY OF
THE DIRECTOR IN 27 CFR PART 197, DRAW
BACK ON DISTILLED SPIRITS USED IN MANU
FACTURING NONBEVERAGE PRODUCTS

Order

1. Purpose. This order delegates cer
tain authority, now vested in the Direc
tor by regulations in 27 CFR Part 197, 
to the Assistant Director (Regulatory 
Enforcement personnel in Bureau 
Headquarters.

2. Background. Under current regu
lations, the Director has authority to 
take final action on matters relating to 
drawback of internal revenue tax on 
distilled spirits used in the manufac
ture of certain nonbeverage products. 
It has been administratively deter
mined that certain authority now 
vested in the Director by regulations 
in 27 CFR part 197, Drawback on Dis
tilled Spirits Used in Manufacturing 
Nonbeverage Products, belongs at and 
should be delegated to a lower organi
zational level.

3. Delegation. Pursuant to the au
thority vested in the Director, Bureau 
of Alcohol, Tobacco and Firearms, by 
Treasury Department Order No. 221, 
dated June 6, 1972, and by 26 CFR 
301.7701-9, there is hereby delegated 
to the Assistant Director (Regulatory 
Enforcement) the authority to pre
scribe, pursuant to 27 CFR 197.2, all 
forms including bonds and records re
quired by 27 CFR part 197, Drawback 
on Distilled Spirits Used in Manufac
turing Nonbeverage Products.

4. Redelegation. The authority dele
gated to the Assistant Director (Regu
latory Enforcement) may be redelegat
ed to Regulatory Enforcement person
nel in Bureau Headquarters not lower 
than the position of branch chief.

Effective date: This order becomes 
effective on March 3,1978.

Signed: March 3,1978.
Rex D. Davis,

Director.
[FR Doc. 78-6477 Filed 3-10-78; 8:45 am]

[7035-01]
INTERSTATE COMMERCE 

COMMISSION 
[Notice No. 608]

ASSIGNMENT OF HEARINGS

March 8,1978.
Cases assigned for hearing, post

ponement, cancellation, or oral argu

ment appear below and will be pub
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can
cellation or postponements of hearings 
in which they are interested.
No. MC 119792 (Sub-No. 67), Chicago South

ern Transportation Co., is now assigned 
for hearing May 16, 1978 (2 days), at Chi
cago, IL, at a hearing room to be later des
ignated.

No. MC 51146 (Sub-No. 531), Schneider 
Transport, Inc., is now assigned for hear
ing May 18, 1978 (2 days), at Chicago, IL, 
at a hearing room to be later designated. 

No. MC 41905 (Sub-No. 5), Illini-Swallow 
Lines, Inc., is now assigned for hearing 
May 22,1978 (1 week), at Chicago, IL, at a 
hearing room to be later designated.

No. AB 43 (Sub-No. 49), Illinois Central 
Gulf Railroad Co. Abandonment Between 
Kosciusko and Fentress, in Attala and 
Choctaw Counties, MS, now being as
signed for May 22, 1978 (1 week), at Kos
ciusko, MS, in a hearing room to be later 
designated.

No. MC 52460 (Sub-No. 197), Ellex Trans
portation, Inc., No. MC 115162 (Sub-No. 
382), Poole Truck Lines, Inc., MC 115311 
(Sub-No. 241), J&M Transportation Co., 
Inc., and MC 123255 (Sub-No. 120), B&L  
Motor Freight, Inc., now being assigned 
May 16,1978 (2 days), at New Orleans, LA, 
in a hearing room to be later designated. 

No. MC 124170 (Sub-No. 72), Frostways, 
Inc., now being assigned May 18, 1978 (2 
days), at New Orleans, LA, in a hearing 
room to be later designated.

No. MC 115495 (Sub-Nos. 3, 4, 7, 14, 16, 20, 
22, 24G, and 25G), and MC 116200 (Sub- 
Nos. 2, 3, and 5), are assigned for contin
ued hearings on the following dates: April 
4, 1978, at the offices of the Interstate 
Commerce Commission, Washington, DC; 
April 18, 1978 (9 days), at Chicago, IL, at 
the Sheraton Plaza Hotel, 160 East Huron 
Street; May 9, 1978 (9 days), at New York, 
NY, at a hearing room to be later desig
nated; May 23, 1978 (8 days), at Dallas, 
TX, at the downtown Holiday Inn; and 
June 5, 1978, at the offices of the Inter
state Commerce Commission, Washington, 
DC.

MC-F-13314, Consolidated Freightways 
Corp. of Delaware—Purchase (Portion)— 
M &N Transportation Co. and M C-F- 
13333, Smith’s Transfer Corp.—Purchase 
(Portion)—Nelson Freightways, Inc., are 
assigned for continued prehearing confer
ence on April 21, 1978, at the offices of 
the Interstate Commerce Commission, 
Washington, DC.

MC-C-9761, Carolina Coach Co., et al. v 
Mandrell Motor Coach, Inc., now being as
signed April 26, 1978 (2 days), at Dover, 
DE, in a hearing room to be later desig
nated.

No. MC 118288 (Sub-No. 48), Frost Truck 
Lines, Inc., now assigned March 14, 1978, 
at Los Angeles, CA, will be held in room 
203, Los Angeles County Courthouse, 111 
North Hill Street.

No. MC 117068 (Sub-No. 91), Midwest Spe
cialized Transportation, Inc., now assigned
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March 13,1978, at Los Angeles, CA, will be 
held in room 203, Los Angeles County 
Courthouse, 111 North Hill Street.

No. MC 109397 (Sub-No. 381), Tri-State 
Motor Transit Co., now assigned March 
13, 1978, at Los Angeles, CA, in room 203, 
Los Angeles County Courthouse, 111 
North Hill Street.

No. MC 121649 (Sub-No. 4), Milan Express, 
Inc., and MC 134768 (Sub-No. 2), Lexing- 
ton-Paris Motor Freight, Inc., now being 
assigned April 11, 1978 (4 days), at Padu
cah, KY, and will be held at the Holiday 
Inn, 727 Joe Clifton Drive and continued 
to April 17, 1978 (1 week), at Memphis, 
TN, and will be held at the Executive 
Plaza Inn, 1471 East Brooks Road at 1-55.

No. MC 120761 (Sub-No. 31), Newman Bros. 
Trucking Co., is now assigned for hearing 
April 13, 1978 (2 days), at Dallas, TX, at a 
hearing room to be later designated.

No. MC 60987 (Sub-No. 22), Arkin Truck 
Line, Inc., is assigned for hearing April 4, 
1978, at Chicago, IL, and will be held at 
room 1319, Everett McKinley Dirksen 
Building, 219 South Dearborn Street.

No. MC 114457 (Sub-No. 317), Dart Transit 
Co., is now assigned for hearing April 5, 
1978, at Chicago, IL, and will be held at 
room 1319, Everett McKinley Dirksen 
Building, 219 South Dearborn Street.

No. MC 103993 (Sub-No. 879), Morgan Drive 
Away, Inc., is assigned for hearing April 6, 
1978, at Chicago, IL, and will be held at 
room 1319, Everett McKinley Dirksen 
Building, 219 South Dearborn Street.

No. MC 141465 (Sub-No. 3), Geneva Lake 
Area Joint Transit Commission, now as
signed March 20, 1978, at Lake Geneva, 
WI, will be held at the City Hall Building, 
623 Main Street.

No. MC 74321 (Sub-No. 141), B. F. Walker, 
Inc., and No. MC 125433 (Sub-No. 120), F - 
B Truck Line Co., now assigned March 22, 
1978, at Los Angeles, CA, will be held in 
room 203, Los Angeles County Court
house, 111 North Hill Street.

No. MC 141804 (Sub-No. 43), Western Ex
press, Division of Interstate Rental, Inc., 
and No. MC 141804 (Sub-No. 46), Western 
Express, Division of Interstate Rental, 
Inc., now assigned March 20, 1978, at Los 
Angeles, CA, will be held in room 203, Los 
Angeles County Courthouse, 111 North 
Hill Street.

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-6485 Filed 3-10-78; 8:45 am]

[7035-01]
[Notice No. 23TA]

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS

February 27,1978.
The following are notices of filing of 

applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
provisions of 49 CFR 1131.3. These 
rules provide that an original and six
(6) copies of protests to an application 
may be filed with the field official 
named in the Federal Register publi
cation no later than the 15 th calendar 
day after the date the notice of the 
filing of the application is published in 
the Federal Register. One copy of the

protest must be served on the appli
cant, or its authorized representative, 
if any, and the protestant must certify 
that such service has been made. The 
protest must identify the operating 
authority upon which it is predicated, 
specifying the “MC” docket and “Sub” 
number and quoting the particular 
portion of authority upon which it 
relies. Also, the protestant shall speci
fy the service it can and will provide 
and the amount and type of equip
ment it will make available for use in 
connection with the service contem
plated by the TA  application. The 
weight accorded a protest shall be gov
erned by the completeness and perti
nence of the protestant’s information.

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment re
sulting from approval of its applica
tion.

A copy of the application is on file, 
and can be examined at the Office of 
the Secretary, Interstate Commerce 
Commission, Washington, DC, and 
also in the ICC Field Office to which 
protests are to be transmitted.

M otor Carriers of Property

No. MC 16961 (Sub-No. 8TA), filed 
January 25, 1978. Applicant: HUTCH
INS TRUCKING CO., P.O. Box 95, 
West End Station, 1000 Congress 
Street, Portland, ME 04102. Appli
cant’s representative: Peter L. Murray, 
30 Exchange Street, Portland, NEB 
04111. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Such merchandise as is dealt in by 
wholesale, retail, and general grocers, 
and food business houses (except com
modities in bulk), between South Port
land, ME, and the facilities of Hanna- 
ford Bros., Co., located at points in the 
State of VT, under a continuing con
tract, or contracts, with Hannaford 
Bros., Co., for 180 days. Applicant has 
also filed an underlying ETA seeking 
up to 90 days of operating authority. 
Supporting shipper(s): Hannaford 
Bros., Co., 54 Hannaford Street, South 
Portland, ME 04106. Send protests to: 
Donald G. Weiler, District Supervisor, 
Bureau of Operations, Interstate Com
merce Commission, Room 307, 76 
Pearl Street, Portland, ME 04111.

No. MC 52579 (Sub-No. 168TA), filed 
January 24, 1978. Applicant: GIL
BERT CARRIER CORP., 1 Gilbert 
Drive, Secaucus, NJ 07094. Applicant’s 
representative: Irwin Rosen, 1 Gilbert 
Drive, Secaucus, NJ 07094. Authority 
sought to operate as a common carri
er, by motor vehicle, over irregular 
routes, transporting: Wearing apparel 
on hangers for retail store distribu
tion, from points in NC, SC, FL, AL, 
TN, to Columbus, OH, for 180 days. 
Supporting shipper(s): Gold Circle

Stores, P.O. Box 63, 6121 Huntley 
Road, Worthington, OH 43085. Send 
protests to: Robert E. Johnston, Dis
trict Supervisor, Interstate Commerce 
Commission, 9 Clinton Street, Newark, 
NJ 07102.

No. MC 77424 (Sub-No. 43TA), filed 
January 27, 1978. Applicant:
WENHAM TRANSPORTATION, 
INC., 3200 E. 79th Street, P.O. Box 
6931, Cleveland, OH 44104. Applicant’s 
representative: J. G. Bamer, 3200 E. 
79th Street, Cleveland, OH 44104. Au
thority sought to operate as a common 
carrier, by motor vehicle, over irregu
lar routes, transporting: Glass con
tainers (applicant does not seek to 
transport commodities in bulk), from 
the plantsite and warehouse facilities 
of Hillsboro Glass Co., at or near Hills
boro, IL, to Detroit, MI, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat
ing authority. Supporting shipper(s): 
Hillsboro Glass Co., Hillsboro, IL. 
Send protests to: James Johnson, Dis
trict Supervisor, Interstate Commerce 
Commission, 731 Federal Office Build
ing, 1240 East Ninth Street, Cleveland, 
OH 44199.

No. MC 106074 (Sub-No. 59TA), filed 
January 24, 1978. Applicant: B&P 
MOTOR LINES, INC., P.O. Box 727, 
Shiloh Road and U.S. Hwy 221 South, 
Forest City, NC 28043. Applicant’s rep
resentative: William E. Collier, 447 
Calumet, San Antonio, TX  78209. Au
thority sought to operate as a common 
carrier, by motor vehicle, over irregu
lar routes, transporting: Rough 
lumber, kiln dried and cut to size, 
from Aumsville, OR, to Elkin, Hudson, 
Lenoir, Newton, and Rutherfordton, 
NC, for 180 days. Applicant has also 
filed and underlying ETA seeking up 
to 90 days of operating authority, Sup
porting shipper(s): National Wood In
dustry, Inc., P.O. Box 228, Aumsville, 
OR 97325. Send protests to: Terrell 
Price, District Supervisor, 800 Briar 
Creek Road, room CC516, Mart Office 
Building, Charlotte, NC 28205.

No. MC 106194 (Sub-No. 34TA), filed 
January 26, 1978. Applicant: HORN 
TRANSPORTATION, INC., East 4th 
Street, P.O. Box 1172, Pueblo, CO 
81002. Applicant’s representative: 
Frank W. Taylor, Jr., 1221 Baltimore 
Avenue, Suite 600, Kansas City, MO 
64105. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Iron and steel articles as described in 
appendix V of Descriptions in Motor 
Carrier Certificates, 61 MCC 209 and 
276, from the plantsite of Nucor Steel 
Division of Nucor Corp., at or near 
Norfolk, NE, to points in AR, CO, KS, 
MO, OK, and TX, restricted to the 
transportation of traffic originating at 
the plantsite or warehouse facilities of 
Nucor Corp., located at or near Nor
folk, NE, and destined to points in the
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above-named destination States 
(except for traffic moving in foreign 
commerce, for 180 days). Supporting 
shipper(s): Nucor Steel, Box 309, Nor
folk, NE 68701. Send protests to: Her
bert C. Ruoff, District Supervisor, In
terstate Commerce Commission, 492 
U.S. Customs House, 721 19th Street, 
Denver, CO 80202.

No. MC 107107 (Sub-No. 458TA), 
filed January 24, 1978. Applicant: AL- 
TERMAN TRANSPORT LINES, INC.,
P.O. Box 425, 12805 Northwest 42nd 
Avenue, Opa Locka, FL 33054. Appli
cant’s representative: Ford W. Sewell, 
12805 Northwest 42nd Avenue Opa 
Locka, FL 33054. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans
porting: General commodities (except 
those of unusual value, classes A and 
B explosives, household goods as de
fined by the Commission, commodities 
in bulk, and those requiring special 
equipment), restricted to subsequent 
movement in interstate or foreign ser
vice, and shipments including foods 
and foodstuffs, in vehicles equipped 
with mechanical refrigeration, from 
Jacksonville, FL, to the various ports 
in FL located at Miami, Dania, Fort 
Lauderdale, Riviera Beach, Cape Ca
naveral, Tampa, and Key West, for 
180 days. There is no environmental 
impact involved in this application. 
Supporting shipper(s): South Centeral 
Marine Service, Inc., 1726 East Church 
Street, Jacksonville, FL 32202. Send 
protests to: Donna M. Jones, Trans
portation Assistant, Interstate Com
merce Commission, 8410 Northwest 
53rd Terrace, Monterey Building, 
Suite 101, Miami, FI 33166.

No. MC 109124 (Sub-No. 55TA), filed 
January 24, 1978. Applicant: SENTLE 
TRUCKING CORP., P.O. Box 7850, 
Toledo, OH 43612. Applicant’s repre
sentative: David A. Turano, of George, 
Greek, King, McMahon <& McCon- 
naughey, 100 East Broad Street, Co
lumbus, OH 43215. Authority sought 
to operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Slag, granulated, in bulk, 
in dump vehicles, from the plantsite of 
H. B. Reed & Co., Inc., located at or 
near Cresap, WV, to the plantsite and 
facilities of G. A. F., Corp., located at 
or near Erie, PA, for 180 days. Sup
porting shipper(s): G. A. F., Corp., 
1361 Alps Road, W ape, NJ 07470. 
Send protests to: Keith D. Warner, 
District Supervisor, Bureau of Oper
ations, Interstate Commerce Commis
sion, 313 Federal Office Building, 234 
Summit Street, Toledo, OH 43604.

No. MC 115322 (Sub-No. 138TA), 
filed January 24, 1978. Applicant: 
REDWING REFRIGERATED, INC., 
9831 South Orange Avenue, P.O. Box 
10177, Taft, FL 32809. Applicant’s rep
resentative: J. V. McCoy, P.O. Box 426, 
Tampa, FL 33601. Authority sought to

operate as a common carrier, by motor 
vehicle, over irregular routes, trans
porting: Margarine and shortening, in 
vehicles equipped with mechanical ré
frigération, from Birmingham, AL, to 
points in NY, NJ, PA, MD, CT, VT, 
NH, MA, ME, RI, WV, OH, and MI, 
for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 
days of operating authority. Support- 
ing shippers): Sunny land Refining 
Corp., P.O. Box 457, Birmingham, AL 
35201. Send protests to: G. H. Fauss, 
Jr., District Supervisor, Bureau of Op
erations, 'Interstate Commerce Com
mission, Box 35008, 400 West Bay 
Street, Jacksonville, FL 32202.

No. MC 118535 (Sub-No. 114TÀ), 
filed January 27, 1978. Applicant: 
TIONA TRUCK LINE, INC., I l l  
South Prospect, Butler, MO 64730. Ap
plicant’s representative: Tom Ventura, 
111 South Prospect, Butler, MO 64730. 
Authority sought to operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Dry feed, dry feed ingredients, from 
Butler, MO, to points in AR, CO, IL, 
IA, KS, NE, OK, and TN, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operat
ing authority. Supporting shipper(s): 
Occidental Chemical Co., P.O. Box 
1185, Houston, TX. Send protests to: 
John V. Barry, District Supervisor, In
terstate Commerce Commission, 600 
Federal Building, 911 Walnut Street, 
Kansas City, MO 64106.

No. MC 118831 (Sub-No. 156TA), 
filed January 25, 1978. Applicant: 
CENTRAL TRANSPORT, INC., P.O. 
Box 7007, High Point, NC 27264. Ap
plicant’s representative: Earlie O. 
Jones, P.O. Box 7007, High Point, NC 
27264. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Vegetable oil, in bulk, in tank vehicles, 
from the plantsite of Cargill, Inc., at 
Gainesville, GA, to points in AL, FL, 
GA, KY, MS, NC, SC, TN, VA, and 
WV, for 180 days. Supporting 
shipper(s): Cargill, Inc., P.O. Box 1298, 
Gainesville, GA 30501. Send protests 
to: Archie W. Andrews, District Super
visor, Interstate Commerce Commis
sion, 624 Federal Building, 310 New 
Bern Avenue, P.O. Box 26896, Raleigh, 
NC 27611.

No. MC 127337 (Sub-No. 19TA), filed 
January 24, 1978. Applicant: CHET'S 
TRANSPORT, INC., Charlotte, ME 
04666. Applicant’s representative: Law
rence E. Lindeman, 425 13th Street 
NW., Suite 1032, Pennsylvania Build
ing, Washington, DC 20004. Authority 
sought to operate as a common carri
er, by motor vehicle, over irregular 
routes, transporting: General commod
ities (except those of unusual values, 
class A and B explosives, household 
goods as defined by the Commission, 
commodities in bulk, and those requir

ing special equipment), from points in 
MA to ports of entry in the intema- 
tion boundary line between the United 
States and Canada located in ME and 
MA, restricted to traffic destined to 
St. Pierre-Miquelon, France, for 90 
days. Applicant has also filed an un
derlying ETA seeking up to 90 days of 
operating authority. Supporting 
shipper(s): L. Sheldon Daly Associ
ation, 24 Harborview Drive, Hingham, 
MA 02043. Send protests to: Donald G. 
Weiler, District Supervisor, Bureau of 
Operations, Interstate Commerce 
Commission, Room 307, 76 Pearl 
Street, Portland, ME 04111.

No. MC 133805 (Sub-No. 6TA), filed 
January 25, 1978. Applicant: LONE 
STAR CARRIERS, INC., Route 1, 
Box 48, Tolar, TX  76476. Applicant’s 
representative: Harry F. Horak, 5001 
Brentwood Stari Road, Room 109, 
Fort Worth, TX  76112. Authority 
sought to operate as a common carri
er, by motor vehicle, over irregular 
routes, transporting: Meat, meat prod
ucts, meat byproducts and articles dis
tributed by meat packinghouses, as de
scribed in sections A and C of appen
dix I  to the report in Descriptions in 
Motor Carrier Certificates, 61 MCC 
209 and 766 (except hides and com
modities in bulk), from the plantsites 
and/or cold storage facilities utilized 
by Iowa Beef Processors, Inc., located 
at or near Denison and Fort Dodge, IA, 
Lubeme, MN, Dakota City and West 
Point, NE, to points in the States of 
CT, DE, ME, MD, MA, NH, NJ, NY, NC, 
PA, RI, SC, FT, VA, WV, and DC, fo r 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shippers): Iowa Beef Processors, Inc., 
Dakota City, NE 68731. Send protests 
to: Robert J. Kirspel, Distict Supervi
sor, Room 9A27, Federal Building, 819 
Taylor Street, Fort Worth, TX 76102.

No. MC 135410 (Sub-No. 15TA), filed 
January 24, 1978. Applicant: COURT
NEY J. MUNSON, d.b.a. MUNSON 
TRUCKING, P.O. Box 691, 700 South 
Main Street, Monmouth, IL  61462. Ap
plicant’s representative: Daniel O. 
Hands, 205 West Touhy Avenue, Suite 
200, Park Ridge, IL  60068. Authority 
sought jto operate as a common carri
er, by motor vehicle, over irregular 
routes, transporting: Foodstuffs and 
frozen inedible foodstuffs, in vehicles 
equipped with mechanical refrigera
tion, from the facilities of terminal Ice 
& Cold Storage Co., at or near Betten
dorf, IA, to points in CT, DE, IL, IN, 
KY, ME, MD, MA, MI, NH, NJ, NY, 
OH, PA, RI, VT, VA, WV, and DC, re
stricted to traffic originating at the 
named origin, for 180 days. Applicant 
has also filed an underlying ETA seek

in g  up to 90 days of operating author
ity. Supporting shipper(s): Larry 
Christensen, Office Manager, Termi
nal Ice & Cold Storage Co., 6875 State
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Street, Bettendorf, IA  52722. Send 
protests to: Charles D. Little, District 
Supervisor, Interstate Commerce Com
mission, 414 Leland Office Building, 
527 East Capitol Avenue, Springfield, 
IL  62701.

No. MC 136343 (Sub-No. 125TA), 
filed January 24, 1978. Applicant: 
MILTON TRANSPORTATION, INC., 
P.O. Box 355, R. D. 1 Milton, PA 
17847. Applicant’s representative: 
George A, Olsen, P.O. Box 357, Glad
stone, NJ 07934. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans
porting: Sanitary household paper 
products and equipment, materials 
and supplies used in operation of 
paper mills, between the facilities of 
Georgia-Pacific Corp., at Plattsburgh, 
NY on the one hand and, on the other, 
points in NJ, MD, PA, VA, WV, MI, 
OH, CT, MA, RI, ME, NH, VT and NY, 
for 180 days. Applicant has also filed 
on underlying ETA seeking up to 90 
days of operating authority. Support
ing shipper(s): Georgia-Pacific Corp., 
800 Summer Street, Stamford, CT 
06901. Send protests to: Charles F. 
Myers, District Supervisor, Interstate 
Commerce Commission, P.O. Box 869, 
Federal Square Station, Harrisburg, 
PA 17108.

No. MC 136464 (Sub-No. 34TA), filed 
January 24, 1978. Applicant: CAROLI
NA WESTERN EXPRESS, INC., Box 
3995, 650 Eastwood Drive, Gastonia, 
NC 28052. Applicant’s representative: 
Eric Meierhoefer, 1511 K  Street, NW„ 
Suite 712, Washington, DC 20005. Au
thority sought to operate as a contract 
carrier, by motor vehicle, over irregu
lar routes, transporting: Hosiery, ap
parel, and materials and supplies used 
in the manufacture of hosiery and ap
parel, from Las Cruces, NM, to Rock
ingham, NC, under a continuing con
tract, or contracts, with L ’eggs Prod
ucts, Inc., of Winston-Salem NC, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper(s): L ’eggs Products, Inc., P.O. 
Box 2495, Winston-Salem, NC 27102. 
Send protests to: Terrell Price, District 
Supervisor, 800 Briar Creek Road, 
Room CC516, Mart Office Building, 
Charlotte, NC 28205.

No. MC 139482 (Sub-No. 33TA), filed 
January 24, 1978. Applicant: NEW 
ULM FREIGHT LINES, INC., County 
Road 29 West, New Ulm, MN 56073. 
Applicant’s representative: Samuel 
Rubenstein, 301 North Fifth Street, 
Minneapolis, MN 55403. Authority 
sought to operate as a common carri
er, by motor vehicle, over irregular 
routes, transporting: Cheese, from 
Rochester, MN, to Atlanta, GA, 
Charleston, WV, Cincinnati and Cleve
land, OH, Dallas and Houston, TX, 
Detroit and Grand Rapids, MI, Fort 
Wayne, IN, and Greensburg, IN, Little

Rock, AR, Louisville, KY , Memphis 
and Nashville, TN, Peoria, IL, Roa
noke, VA, and St. Louis, MO, for 180 
days. Supporting shipper(s): The 
Korger Co., 1014 Vine Street, Cincin
nati, OH 45201. Send protests to: De- 
lores A. Poe, Transportation Assistant, 
Interstate Commerce Commission, 
Bureau of Operations, 110 South 4th 
Street, 414 Federal Building, and U.S. 
Courthouse, Minneapolis, MN 55401.

No. MC 139485 (Sub-No. 7TA), filed 
January 16, 1978. Applicant: TRANS 
CONTINENTAL CARRIERS, 169 
East Liberty Avenue, Anaheim, CA 
92803. Applicant’s representative: 
David P. Christianson of Knapp, Ste
vens, Grossman & Marsh, 707 Wilshire 
Boulevard, Suite 1800, Los Angeles, 
CA 90017. Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Bread and materials, supplies and 
equipment utilized in the production 
of bread, between points in the United 
States, under a continuing contract, or 
contracts, with King’s International 
Bakery, for 180 days. Applicant has 
also filed an underlying ETA seeking 
up to 90 days of operating authority. 
Supporting shipper(s): King’s Interna
tional Bakery, P.O. Box 6396, Tor
rance, CA 90504. Send protests to: 
Edward P. Henry, Interstate Com
merce Commission, Room 1321, Feder
al Building, 300 North Los Angeles 
Street, Los Angeles, CA 90012.

No. MC 140023 (Sub-No. 5TA), filed 
January 27, 1978. Applicant: COLUM
BIA TRANSIT CORP., 404 Walnut 
Street, P.O. Box 368, Waldo, AR 
61770. Applicant’s representative: 
James M. Duckett, 1021 Pyramid Life 
Building, Little Rock, AR 72201. Au
thority sought to operate as a common 
carrier, by motor vehicle, over irregu
lar routes, transporting: Wood residu
als, consisting of wood chips, sawdust, 
bark, and shavings, from Lafayette 
County, AR, to Webster Parish, LA, 
and Bowie and Cass Counties, TX, for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days 
of operating authority. Supporting 
shipper(s): Georgia-Pacific Corp., P.O. 
Box 520, Crossett, AR 71635. Send pro
tests to: William H. Land, Jr., District 
Supervisor, 3108 Federal Office Build
ing, 700 West Capitol, Little Rock, AR 
72201.

No. MC 144032 (Sub-No. 4TA), filed 
January 27, 1978. Applicant: R & S 
TRUCKING, INC., R.R. 1, Box 123, 
Garretson, SD 57101. Applicant’s rep
resentative: Jack L. Schultz, P.O. Box 
82028, Lincoln, NE 68501. Authority 
sought to operate as a contract carri
er, by motor vehicle, over irregular 
routes, transporting: Cured corned 
beef, from the facilities of H. Shenson, 
Inc., at or near Omaha, NE, to the 
U.S. Army Depots located at or near 
Columbia, SC, Norfolk and Williams

burg, VA, and Kansas City, MO, under 
a continuing contract, or contracts, 
with H. Shenson, Inc., for 180 days. 
Restriction: the above traffic is re
stricted to the transportation of traf
fic originating at the above-named 
origin and destined to the above- 
named destinations. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup
porting shipper(s): H. Shenson, Inc., 
2701 Y  Street, Omaha, NE 68107. 
Robert Tenner, Plant Manager. Send 
protests to: J. L. Hammond, District 
Supervisor, Interstate Commerce Com
mission, Bureau of Operations, Room 
455, Federal Building, Pierre, SD 
57501.

No. MC 144117 (Sub-No. 1TA), filed 
January 24, 1978. Applicant: TLC 
LINES, INC., 97 Produce Row, St. 
Louis, MO 63102. Applicant’s represen
tative: Daniel C. Sullivan, 10 South La
Salle Street, Suite 1600, Chicago, IL 
60603. Authority sought to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Laminated plastics and liquid adhe
sives (except in bulk), from the facili
ties of General Electric Co., at or near 
Coshocton, OH to Redmond, Seattle, 
and Tacoma, WA; Portland, OR; King- 
mon, and Bullhead City, AZ; Aurora, 
Colorado Springs, Denver, and Love
land, CO; Reno, NV; Salt Lake City, 
UT, and points in CA, restricted to 
traffic originating at the above named 
origin and destined to the above 
named destinations, for 180 days. Ap
plicant has also filed an underlying 
ETA seeking up to 90 days of operat
ing authority. Supporting shipper(s): 
General Electric Co., Specialist Phys
ical Distribution, 1350 South 2nd 
Street, Coshocton, OH 43812. Send 
protests to: J. P. Werthmann, District 
Supervisor, Interstate Commerce Com
mission, Bureau of Operations, Room 
1465, 210 North 12th Street, St. Louis, 
MO 63101.

No. MC 144191 (Sub-No. 1TA), filed 
January 2$, 1978. Applicant: ELAINE 
MOON SIGNS, INC. d.b.a. CLASSIC 
VANS OF VIRGINIA, P.O. Box 2471, 
West Springfield, VA 22152. Appli
cant’s representative: John M. Bal- 
lenger, Major, Sage and King, 6121 
Lincolnia Road, Alexandria, VA 22312. 
Authority sought to operate as a con
tract carrier, by motor vehicle, over ir
regular routes, transporting: Plastic 
sheeting and chemicals used in the 
production of electronic circuit boards,
(1) between Vienna, VA, on the one 
hand, and, on the other, Baltimore, 
MD, and (2) between Woburn, MA, on 
the one hand, and, on the other 
Vienna and Richmond, VA, under a 
continuing contract, or contracts, with 
Thiokol Dynachem for 180 days. Ap
plicant has also filed an underlying 
ETA seeking up to 90 days of operat
ing authority. Supporting shipper(s):
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Thiokol Dynachem, 234 Old Dominion 
Road NE., Vienna, VA. Send protests 
to: W. C. Hersman, District Supervi
sor, Room 1413, Interstate Commerce 
Commission, 12th and Constitution 
Avenue NW., Washington, DC 20423.

No. MC 144293 (Sub-No. 2TA), filed 
January 26, 1978. Applicant:
g e o r g e  McFa r l a n d , Sr., p .o .
Box 21, Oakland, MN 56076. Appli
cant’s representative: 'Thomas J. 
Beener, Waterloo Savings Bank Build
ing, Suite 340, P.O. Box 5000, Water
loo, IA  50704. Authority sought to op
erate as a common carrier, by motor 
vehicle, over irregular routes, trans
porting: Meat, meat products, meat by
products, and articles distributed by 
meat packinghouses (except hides and 
commodities in bulk), from the plant- 
site of George A. Hormel & Co. at 
Austin, MN, to points in WI, restricted 
to products originating at the named 
origin and destined to the named 
points, for 180 days. Supporting ship
per: George A. Hormel & Co., P.O. 
Box 800, Austin, MN 55912. Send pro
tests to: Delores A. Poe, Transporta
tion Assistant, Interstate Commerce 
Commission, Bureau of Operations, 
110 South 4th Street, 414 Federal 
Building and U.S. Court House, Min
neapolis, MN 55401.

By the Commission.
H. G. Homme, Jr., 

Acting Secretary.
[FR  Doc. 78-6488 Filed 3-10-78; 8:45 am]

[7035-01]
[Notice No. 2]

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS

The following publications include 
motor carrier, water carrier, broker, 
and freight forwarder transfer applica
tions filed under section 212(b), 206(a), 
211, 312(b), and 410(g) of the Inter
state Commerce Act.

Each application (except as other
wise specifically noted) contains a 
statement by applicants that there 
will be no significant effect on the 
quality of the human environment re
sulting from approval of the applica
tion.

Protests against approval of the ap
plication, which may include a request 
for oral hearing, must be filed with 
the Commission on or before April 12, 
1978. Failure seasonably to file a pro
test will be construed as a waiver of 
opposition and participation in the 
proceeding. A protest must be served 
upon applicants’ representative(s), or 
applicants (if no such representative is 
named), and the protestant must certi
fy that such service has been made.

Unless otherwise specified, the 
signed original and six copies of the 
protest shall be filed with the Com

mission. All protests must specify with 
particularity the factual basis, and the 
section of the Act, or the applicable 
rule governing the proposed transfer 
which protestant believes would pre
clude approval of the application. I f 
the protest contains a request for oral 
hearing, the request shall be support
ed by an explanation as to why the 
evidence sought to be presented 
cannot reasonably be submitted 
through the use of affidavits.

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons 
on notice of the proposed transfer.

No. MC-FC-77392, filed December 
30, 1977. Transferee: MACZUK IN
DUSTRIES, INC., New Haven, MO 
63068. Transferor: Boos Grain & Fer
tilizer Co., River Road, Atchison, KS 
66002. Applicant’s representative: 
Richard P. Senecal, P.O. Box 349, 
Atchison, KS 66002. Authority sought 
for purchase by transferee of the oper
ating rights set forth in Certificate No. 
MC 7073 and MC 7073 (Sub-No. 9) 
issued March 10, 1971 and April 22, 
1971 respectively: Livestock and agri
cultural commodities over regular 
routes from Highland, KS, to St. 
Joseph, MO, and feed, livestock, and 
building and fencing materials, from 
St. Joseph, MO, to Highland, KS, both 
serving all points within ten miles of 
Highland in KS; farm machinery and 
parts and feed and fertilizer from 
Kansas City, MO, to Highland, KS, 
and points in KS within ten miles of 
Highland; fertilizer and ice from St. 
Joseph, MO, to Highland, KS, and 
points within ten miles of Highlahd; 
and nitrogen fertilizer solution from 
Atchison, KS, to points in IA, KS, MO, 
and NE. Transferee presently operates 
under temporary authority in MC 
143754 TA.

No. MC-FC-77455, filed December 9,
1977. Transferee: SAN FRANCISCO 
WAREHOUSE CO., a California cor
poration, 200 Napoleon Street, San 
Francisco, CA 94124. Transferor: San 
Francisco Warehouse Property Co., a 
California corporation, d.b.a. San 
Francisco Warehouse Co., 200 Napo
leon Street, San Francisco, CA 94124. 
Applicant’s representative: John G. 
Lyons, 1418 Mills Tower, 220 Bush 
Street, San Francisco, CA 94104. Au
thority sought for purchase by trans
feree of the operating rights of trans
feror set forth in Certificate No. MC 
8780 issued April 29, 1941, and Certifi
cate of Registration No. MC 8780 
(Sub-No. 2) issued April 2, 1974: Maga
zines and periodicals between San 
Francisco, CA and Oakland, CA and 
from San Francisco, CA to San Jose, 
CA over specified regular routes and 
general commodities with the usual 
exceptions between points in San 
Francisco County, CA. Transferee 
holds no Commission authority and

does not seek section 210a(b) author
ity.

No. MC-FC-77460, filed January 4,
1978. Transferee: MAX L. FRAZIER,
d.b.a. STANDLEY TRANSFER & 
STORAGE CO., INC., 1018 Story 
Street, Boone, IA  50036. Transferor: 
Maurice L. Standley, d.b.a. Standley 
Transfer & Storage Co., Inc., 1018 
Story Street, Boone, IA  50036. Appli
cant’s representative: Max L. Frazier, 
1018 Story Street, Boone, IA  50036. 
Authority sought for purchase by 
transferee of the operating rights set 
forth in Certificate No. MC 26166 
issued September 13, 1949: Household 
goods between Boone, IA  and points 
within 30 miles thereof, on the one 
hand, and, on the other points in IL, 
IA, KS, MN, MO, NB, and WI. Trans
feree holds no Commission authority 
and does not seek section 210a(b).

No. MC-FC-77465, filed January 4, 
1978. Transferee: MEDINA SHIP
PING CO., INC., 720 Broadway, 
Newark, NJ 07104. Transferor: State 
Moving & Storage, Inc., 1991 Utica 
Avenue, Brooklyn, NY 11234. Appli
cant’s representatives: Robert Pepper, 
168 Woodbridge Avenue, Highland 
Park, NJ; Ronald I. Shapss, 450 Sev
enth Avenue, New York, NY 10001.

. Authority sought for purchase by 
transferee of the operating rights set 
forth in Certificate No. MC-18302 
issued June 3, 1965: Household goods 
between New York, NY, on the one 
hand, and, on the other, points in CT, 
MD, MA, NJ, NY, and PA. Transferee 
holds no Commission authority and 
does not seek section 210a(b) tempo
rary authority.

No. MC-FC-77478, filed January 4, 
1978. Transferee: EDWARD RABEL, 
800 East Scott Street, Olyphant, PA 
18447. Transferor: Thomas Gerrity, 
902 Pittston Avenue, Scranton, PA 
18505. Applicant’s representative: J. F. 
Hoary, 121 S. Main Street., Taylor, PA 
18517. Authority sought for purchase 
by transferee of the operating rights 
set forth in Certificate No. MC 67402 
issued May 22, 1975: Household goods 
between Philadelphia, PA, on the one 
hand, and, on the other, points in MD, 
DE, and NJ and between Delaware 
City, PA, on the one hand, and, on the 
other, points in NY, PA, OH, NC, CT, 
NJ, MK, DE, and DC. Transferee 
holds no Commission authority and 
does not seek section 210a(b) author
ity.

No. MC-FC-77482, filed December 
30, 1977. Transferee: A & S FINE 
ARTS, INC., 93-47 224th Street,
Queens Village, NY 11428. Transferor: 
A.J.R. Davis Storage Co., Inc., 677 
Nepperhan Avenue, Yonkers, NY 
10703. Applicant's representative: 
Alvin Altman, 888 7th Avenue, New 
York, NY 10019. John P. Farruto, 1250 
Central Park Avenue, Yonkers, NY
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10704. Authority sought for purchase 
by transferee of the operating rights 
set forth in Certificate No. MC 22554 
issued May 27, 1966: Household goods 
between New York, NY, on the one 
hand, and, on the other, points in CT, 
PA, NY, NJ, and DC. Transferee holds 
no Commission authority and does not 
seek temporary authority under sec
tion 210a(b).

No. MC-FC-77487, filed January 5, 
1978. Transferee: J. W. MILLER 
MOVING & STORAGE CO., a Rhode 
Island corporation, 404 Wampanoag 
Trail, East Providence, R I 02915. 
Transferor: Joseph Wheaton Lake 
Miller, doing business as J. W. 
MILLER MOVING & STORAGE CO„ 
404 Wampanoag Trail, East Provi
dence, R Ï 02915. Applicant’s represen
tative: Russell B. Cumett, P.O. Box 
366, Harwich, MA 02645. Authority 
sought for purchase by transferee of 
the operating rights set forth in Certi
ficate No. MC 20969 issued April 14, 
1941: Oysters from New Haven, CT to 
Warren, RI; scrap metal from Provi
dence, R I to Boston and Springfield, 
MA; painting contractors’ supplies 
and materials between East Provi
dence, RI, on the one hand, and, on 
the other points in MA within 20 miles 
of East Providence; and household 
goods between East Providence and 
Providence, RI, on the one hand, and, 
on the other points in MA, RI, CT, 
NY, and Philadelphia, PA. Transferee 
holds no Commission authority and 
does not seek section 210a(b) tempo
rary authority.

No. MC-FC-77496, filed January 13, 
1978. Transferee: HVH TRANSPOR
TATION, INC., d.b.a. THACKER 
TRANSPORTATION, 3110 South 
Wadsworth Blvd., Denver, CO 80227. 
Transferor: Robert L. Harris, d.b.a. 
Las Animas Transfer Co., 242 Bent 
Ave., Las Animas, CO 81054. Appli
cant’s representative: Richard P. Kis
singer, Suite 330, 50 South Steele St., 
Denver, ÇO 80209. Authority sought 
for purchase by transferee of the oper
ating rights set forth in Certificate of 
Registration No. MC-56785 (Sub-No. 
1) issued November 7, 1963: Transpor- 
ation of freight on a regular schedule 
between Las Animas and Pueblo, CO, 
serving no intermediate points except 
those within a 15 mile radius of Las 
Animas, CO; and the transporation of 
freight on an irregular schedule 
within Las Animas, CO, and a radius 
of 15 miles from and to Las Animas. 
Transferee presently holds no Com
mission authority and does not seek 
section 210a(b) authority.

No. MC-FC-77498, filed January 9, 
1978. Transferee: BEVERAGE
TRUCKING, INC., 80 Baldarelli Ct., 
Springfield, MA 01104. Transferor: 
Malt Transport, Inc., 58 Rogers Ave., 
West Springfield, MA 01089. Appli
cant’s representative: Patrick A.

NOTICES

Doyle, 60 Robbins Rd., Springfield, 
MA 01104. Authority sought for pur
chase by transferee of the operating 
rights set forth in Certificate No. MC- 
142350 (Sub-No. 2) issued January 26, 
1978: Malt beverages from South 
Volney, NY, to points in CT, ME, MA, 
NH, RI, and VT. Transferee holds no 
Commission authority and does not 
seek section 210a(b) temporary au
thority.

No. MC-FC-77501, filed January 9, 
1978. Transferee: SUPER TRANS, 
INC., 522 Penman St., Charlotte, NC 
28203. Transferor: Skyline Transport, 
Inc., 1910 Russell St., Baltimore, MD 
21230. Applicant’s representative: 
Ronald I. Shapss, 450 7th Ave., New 
York, NY 10001; Neil Garson, 3251 Old 
Lee Highway, Fairfax, VA 22030. Au
thority sought for purchase of the op
erating rights set forth in Certificate 
No. MC-128642 (Sub-No. 1) issued De
cember 12, 1968. Rayon, silk, textiles, 
chemicals, raw materials, and machin
ery used in the manufacture of piece 
goods over specified regular routes be
tween Paterson, NJ and Rocky Mount, 
NC and between Paterson, NJ and 
New York, NY and between Nanuet, 
NY and Paterson, NJ. Transferee 
holds no Commission authority and 
does not seek section 210a(b) approval.

No. MC-F-C 77526, filed January 24, 
1978. Transferee: CHARLES S. 
WESLEY, d.b.a. MINERAL TRANS
PORTERS, 523 South Main Street, 
Marion, K Y  42064. Transferor: Lyle E. 
Winn, d.b.a. Minneral Transporters, 
523 South Main Street, Marion, K Y  
42064. Applicant’s representative: Wil
liam L. Willis, 708 McClure Building, 
Frankfort, K Y  40601. Authority 
sought for purchase by transferee of 
the operating rights of transferor as 
set forth in certificate No. MC 109658, 
issued September 25, 1974: Fluorspar 
and lead and zinc concentrates, in 
bulk, between points in Livingstone 
and Crittenden Counties, KY, and be
tween points in those counties, on the 
one hand, and, on the other points in 
Hardin County, IL; minimg and m ill
ing machinery, materials, equipment, 
and supplies, from Marion, KY, to the 
site of the Hutson mine near Salem, 
KY; and fluorspar from points in 
Hardin County, IL, to Calvert City, 
KY. Transferee holds no Commission 
authority, and section 210a(b) is not 
sought.

No. MC-F-C 77552, filed February 
22, 1978. Transferee: C. W. SPARKS, 
d.b.a. KARST’S STAGE, 511 North 
Wallace, Bozeman, MT 59715. Trans
feror: Western Transit Co., a corpora
tion, d.b.a. Western Transit Co., and 
Town and County G.M.C., P.O. Box 
No. 1253, Billings, MT 59103. Appli
cants’ representative: C. W. Sparks 
(address same as transferee). Author
ity sought for purchase by transferee 
of the operating rights of transferor,

10463

as set forth in certificate No. MC 
129975, issued October 17, 1968, as fol
lows: Passengers and their baggage, 
and express, newspapers, and mail, in 
the same vehicle with passengers, over 
specified regualr routes, between Bill
ings, MT, and Red Lodge MT, serving 
the intermediate points of Laurel, 
Mason, Silesia, Joliet, Rockvale, 
Mount Aqua, Boyd, Selmes, Roberts, 
and Fox, MT. Transferee is presently 
authorized to operate as a common 
carrier under certificate No. MC 52298. 
Application has been filed for tempo
rary authority under section 210a(b)

No. MC-F-C 77554, filed February 
20, 1978. Transferee: PETER DEL 
GRANDE, INC., d.b.a. JAMES GAL
LAGHER TRUCKING, INC., 301 
Jackson Street, Camden, NJ 08104. 
Transferor: James Gallagher, Inc. (ad
dress same as transferee). Applicants’ 
representative: Richard Rueda, Esq., 
135 North 4th Street, Philadelphia, 
PA 19106. Authority sought for pur
chase by transferee of the operating 
rights of transferor, as set forth in cer
tificate Nos. MC 1475, and MC 1475 
(Sub-No. 1), issued April 17, 1943, and 
November 15, 1944, respectively as fol
lows: General commodities, with cer
tain exceptions, over irregular route, 
between points and places in the 
Philadelphia, PA, commercial zone: 
from Philadelphia, PA, to points and 
places in PA within 100 miles of Phila
delphia and those in DE and NJ 
within 30 miles of Philadelphia, and 
general commodities, with certain ex
ceptions, over irregular routes from 
points and places in Bucks, Chester, 
Delaware, Montgomery, and Philadel
phia Counties, PA, to Philadelphia, 
PA. Transferee presently holds no au
thority from this Commission. Appli
cation has not been filed for tempo
rary authority under section 210a(b).

No. MC-F-C 77555, filed February 
27, 1978. Transferee: VALLEY
TRUCKING, INC., Rural Route No. 2, 
Box 55, Fargo, ND 58102/ Transferor: 
Ronald Fitzgerald, d.b.a. G & M Carri
ers, Sabin, MN 56580. Applicant’s rep
resentative: James B. Ho viand, P.O. 
Box 1637, Fargo, ND 58102. Authority 
sought for purchase by transferee of 
the operating rights set forth in certi
ficate No. MC 119761, issued March 13, 
1974: Malt beverages, over specified 
regular routes from Milwaukee, and 
LaCrosse, WI, to Fargo, ND; floor
sweeping compounds, from St. Paul, 
MN, to Fargo, ND, lubricating oil, 
from LaCrosse, WI, and Duluth, MN, 
to Fargo, ND, and from Duluth, MN, 
to Fargo, ND, all over specified regular 
routes; malt beverages from Duluth, 
MN, and St. Paul, MN, to Grand 
Forks, ND, and from Duluth, MN, to 
Fargo, ND; from LaCrosse, WI, to 
Breckenridge and Detroit Lakes, MN; 
from Milwaukee, WI, to Detroit Lakes, 
MN, and Wahpeton, ND; and from
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Sheboygan, WI, to Fargo, ND; sugar, 
over regular routes, from Duluth, MN, 
to Grand Forks, ND. Transferee pres
ently holds temporary authority as a 
common carrier under No. MC 143659 
and does not seek section 210a(b) tem
porary authority.

No. MC-F-C 77561, filed February 
28, 1978. Transferee: DOUGLAS E. 
JACKSON, d.b.a. LARSEN TRANS
FER CO., 284 Wellsian Way, Rich
land, WA 99362. Transferor: Larsen 
Transfer Co., a corporation, P.O. Box 
368, Pendleton, OR 97801. Applicant’s 
representative: George H. Hart, 1100 
IBM Building, Seattle, WA 98101. Au
thority sought for purchase by trans
feree of the operating rights set forth 
in certificate No. MC 581 and No. MC 
581 (Sub-No. 1 and 3), issued January 
3, 1942; June 26, 1943; and April 12, 
1973, respectively: General commod
ities, with the usual exceptions, be
tween Pendleton, OR, and places 
within 3 miles thereof; household 
goods, between Pendleton, OR, on the 
one hand, and, on the other, places in 
WA; household goods between 
Kennewick, WA, and Richland, WA, 
serving the off-route point of Pasco, 
WA, and between Richland and Han
ford, WA, over specified regular 
routes; household goods, between 
Kennewick and Pasco, WA, on the one 
hand, and on the other, points in 
specified parts of ID and OR; house
hold goods and emigrant movables be
tween points in Umatilla, Morrow, Gil
liam, and Grant Counties, OR, on the 
one hand, and, on the other points in 
ID and that part of WA east of the 
Cascade Mountains and between Pen
dleton, OR, on the one hand, and, on 
the other points in the four counties 
specified above. Transferee presently 
holds no Commission authority and 
does not seek section 210a(b) author
ity.

H. G. Homme, Jr., 
Acting Secretary.

[FR  Doc. 78-6489 Filed 3-10-78; 8:45 am]

[7035-01]
[Notice No. 3] ,

MOTOR CARRIER TRANSFER PROCEEDINGS 

March 13,1978.-.
Application filed for temporary au

thority under section 210a(b) in con
nection with transfer application 
under section 212(b) and transfer 
rules, 49 CFR Part 1132:

No. MC-F-C 77568. By application 
filed March 3, 1978, CARMIL, INC., 
Hershey, NE 69143, seeks temporary 
authority to transfer the operating 
rights of Fleecs Bros., Inc., Box 507, 
Sutherland, NE 69165, under section 
210a(b). The transfer to Carmil, Inc., 
of the operating rights of Fleecs Bros., 
Inc., is presently pending.

By the Commission.
H. G. Homme, Jr., 

Acting Secretary. 
[FR Doc. 78-6490 Filed 3-10-78; 8:45 am]

[7035-01]
[ICC Order 52; Under Revised S.O. No.

1252]

NORFOLK & WESTERN RAILWAY CO.

Rerouting of Traffic

T o  all railroads: In the opinion of 
Joel E. Bums, Agent, the Norfolk & 
Western Railway Co. is unable to 
transport traffic over its line between 
Ottumwa, Iowa, and Moulton, Iowa, 
because of heavy snow.

I t  is ordered, That: (a) Rerouting 
traffic. The Norfolk & Western Rail
way Co. being unable to transport 
traffic over its line between Ottumwa, 
Iowa, and Moulton, Iowa, because of 
heavy snow, is authorized to divert or 
reroute such traffic over any available 
route to expedite the movement.

(b) Concurrence o f receiving road to 
be obtained. The Norfolk & Western 
Railway Co., in rerouting cars in accor
dance with this order, shall receive the 
concurrence of other railroads to 
which such traffic is to be diverted or 
rerouted, before the rerouting or di
version is ordered.

(c) Notification to shippers. The 
Norfolk & Western Railway Co., when 
rerouting cars in accordance with this 
order, shall notify each shipper at the 
time each shipment is rerouted or di
verted and shall furnish to such ship
per the new routing provided under 
this order.

(d) Inasmuch as the diversion or rer
outing of traffic is deemed to be due to 
carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
Agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed.

(e) In executing the directions of the 
Commission and of such Agent pro
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers; or upon failure 
of the carriers to so agree, said divi
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act.

(f ) Effective date. This order shall 
become effective at 9 a.m., March 1, 
1978.

(g) Expiration date. This order shall 
expire at 11:59 p.m., March 10, 1978, 
unless otherwise modified, changed, or 
suspended.

It  is further ordered, That this order 
shall be served upon the Association 
of American Railroads, Car Service Di
vision, as agent of all railroads sub
scribing to the car service and car hire 
agreement under the terms of that 
agreement, and upon the American 
Short Line Railroad Association; and 
that it be filed with the Director, 
Office of the Federal Register.

Issued at Washington, D.C., March
1,1978.

Interstate Commerce 
Commission,

Joel E. Burns,
Agent

[FR  Doc. 78-6491 Filed 3-10-78; 8:45 am]

[7035-01]
[Docket No. AB-12 (Sub-No. 49)]

SOUTHERN PACIFIC TRANSPORTATION CO.

Abandonment Between Sacramento and Hood 
In Sacramento County, CA

Notice is hereby given pursuant to 
section la(6)(a) of the Interstate Com
merce Act (49 U.S.C. la(6)(a)) that by 
an order entered on September 2,
1977, and the order of the Commis
sion, Division 2, served February 6,
1978, adopted the report and order of 
the Commission, Review Board No. 5, 
which is administratively final, stating 
that, subject to the conditions for the 
protection of railway employees pre
scribed by the Commission in Oregon 
Short Line R. Co.—Abandonment— 
Goshen, 354 I.C.C. 76 (1977) and for 
public use as set forth in said order; 
the present and future public conve
nience and necessity permit the aban
donment by the Southern Pacific 
Transportation Co. of the line of rail
road extending from milepost 91.10 
near Sacramento in a southerly direc
tion to the end of the branch at mile
post 104.96 near Hood, a distance of 
13.86 miles, in Sacramento County, 
CA. A certificate of abandonment will 
be issused to the Southern Pacific 
Transportation Co. based on the 
above-described finding of abandon
ment, 30 days after publication of this 
notice, unless within 30 days from the 
date of publication, the Commission 
further finds that:

(1) A  financially responsible person 
(including a government entity) has 
offered financial assistance (in the 
form of a rail service continuation 
payment) to enable the rail service in
volved to be continued; and

(2) It is likely that such proffered as
sistance would:

(a) Cover the difference between the 
revenues which are attributable to 
such line of railroad and the avoidable 
cost of providing rail freight service on 
such line, together with a reasonable 
return on the value of such line, or

(b) Cover the acquisition cost of all 
or any portion of such line of railroad.
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I f  the Commission so finds, the issu
ance of a certificate of abandonment 
will be postponed for such reasonable 
time, not to exceed 6 months, as is 
necessary to enable such person or 
entity into a binding agreement, with 
the carrier seeking such abandonment, 
to provide such assistance or to pur
chase such line and to provide for the 
continued operation of rail services 
over such line. Upon notification to 
the Commission of the execution of 
such an assistance or acquisition and 
operating agreement, the Commission 
shall postpone the issuance of such a 
certificate for such period of time as 
such an agreement (including any ex
tensions or modifications) is in effect. 
Information and procedures regarding 
the financial assistance for contihued 
rail service or the acquisition of the in
volved rail line are contained in the 
Notice of the Commission entitled 
“Procedures for Pending Rail Aban
donment Cases” published in the Fed
eral Register on March 31,1976, at 41 
FR 13691. All interested persons are

advised to follow the instructions con
tained therein as well as the instruc
tions contained in the above-refer
enced order.

H. G. Homme, Jr.
Acting Secretary.

CFR Doc. 78-6846 Filed 3-10-78; 8:45 am]

[Notice No. 11]

SPECIAL PROPERTY BROKERS

March 8, 1978.
The following applicants seek to par

ticipate in the property broker special 
licensing procedure under 49 CFR 
1045A authorizing operations as a 
broker at any location, in arranging 
for the transportation by motor vehi
cle, in interstate or foreign commerce, 
of property (except household goods), 
between all points in the United 
States including Alaska and Hawaii. 
Any interested person shall file an 
original and (1) copy of a verified 
statement in opposition limited in

scope to matters regarding applicant’s 
fitness within 30 days after this notice. 
Statements must be mailed to: Broker 
Entry Staff, Room 2379, Interstate 
Commerce Commission, Washington, 
D.C. 20423. Opposing parties shall 
serve (1) copy of the statement in op
position concurrently upon applicant’s 
representative, or applicant if no rep
resentative is named.

I f  an applicant is not otherwise in
formed by the Commission, it may 
commence operation 45 days after this 
notice.

B-78-11, February 1,1978.
Applicant: SHO-LEN, INC., d.b.a. 

PACIFIC DISTRIBUTION <fe ASSO
CIATES, 1214 El Dorado, Placentia, 
CA 92670. Applicant’s representative: 
Milton W. Flack, 4311 Wilshire Boule
vard, Suite 300, Los Angeles, CA 90010.

By the Commission.
H. G. Homme, Jr., 

Acting Secretary.

[FR Doc. 78-6487 Filed 3-10-78; 8:45 am]
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[6320-01]
1

[M-104, Arndt. 2, March 8,19781

Deletion of Items From the March 9, 
1978 Agenda

CIVIL AERONAUTICS BOARD.
TIME AND DATE: 10 a.m., March 9, 
1978.
PLACE: Room 1027, 1825 Connecticut 
Avenue, NW„ Washington, D.C. 20428.
SUBJECT: 5. Docket 28655, Seattle/ 
Portland-Japan Service Investigation 
(request for instructions) (Memo No. 
7758, 7758-A, OGC). 20. Dockets
31821, 30223, 31583, 31116, 31762, 
31757, 28366, 30971, ; 28273, 28475, 
30267, 31699, Assignment of dockets 
for immediate hearing (Memo No. 
7795, BLJ).
STATUS: Open.
PERSON TO CONTACT:

Phyllis T. Kaylor, the Secretary, 
202-673-5068.

SUPPLEMENTARY INFORMATION: 
The calendar for the Board’s meeting 
of March 9, 1978, inadvertently in
cludes Item 5. It was not intended to 
be added to the agenda and the staff 
requested that it be deleted. The staff 
has requested that Item 20 be with
drawn from the Board’s calendar now 
scheduled for March 9, 1978. The 
reason for this is that extensive discus
sion between BALJ, BPDA, OGC and 
the Managing Director has resulted in 
the preparation of a series of orders to 
be put to the Board next week accom
plishing the same goal. Accordingly, 
the following Members have voted 
that agency business requires the dele
tion of these items from the March 9, 
1978 agenda and that no earlier an
nouncement of these deletions was 
possible:
.Chairman, Alfred E. Kahn

Vice Chariman, G. Joseph Minetti 
Member, Lee R. West .
Member, Richard J. O ’Melia 
Member, Elizabeth E. Bailey

[S-543-78 Filed 3-9-78; 3:42 pm]

[6320-01]
2

[M-106, Arndt. 1, March 8,1978]

Addition of Item to March 7,1978 
Closed Meeting

CIVIL AERONAUTICS BOARD.
TIME AND DATE: 9:30 a.m., March 7, 
1978.
PLACE: Room 1011, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428.
SUBJECT: 1. Docket 32183, Fares and 
Services of Braniff Airways, Inc. and 
British Caledonian Airways between 
Texas and London. 2. Ongoing negoti
ations with the Netherlands.
STATUS: Closed.
PERSON TO CONTACT:

Phyllis T. Kaylor, the Secretary, 
202-673-5068.

SUPPLEMENTARY INFORMATION: 
During the course of discussion, 
during the closed sunshine meeting on 
March 7, 1978 concerning the Board’s 
response to the President’s letter of 
March 6th, the question of negotia
tions with the Netherlands came up. 
So that the Board can properly meet 
and consider those negotiations, the 
following Members have voted that 
agency business requires that the 
Board meet on less than seven days 
notice, and that no earlier announce
ment of the meeting was possible:
Chairman, Alfred E. Kahn 
Vice Chairman, G. Joseph Minetti 
Member, Lee R. West 
Member, Richard J. O ’Melia 
Member, Elizabeth E. Bailey

This meeting will concern what steps 
the Board will take in its negotiations 
with the Netherlands. The Board’s dis
cussion of this matter will be likely to 
involve the formulation of the United 
States negotiating position in the on
going discussions with the Nether
lands.

Premature public disclosure of the 
options, plans, and opinions of the 
Board could seriously compromise the 
United States ability to successfully 
deal with these negotiations in the 
best interest of the United States.

Accordingly, the following Members 
have voted that public observation of 
this meeting would involve matters 
the premature disclosure of which 
would be likely to significantly frus
trate implementation of proposed 
agency action within the meaning of 
the exemption provided under 5 U.S.C. 
552b(c)(9)(B) and 14 CFR section 
310b.5(9)(B) and that the meeting 
should be closed:
Chairman, Alfred E. Kahn 
Vice Chairman, G. Joseph Minetti 
Member, Lee R. West 
Member, Richard J. O ’Melia 
Member, Elizabeth E. Bailey

P ersons E xpected  T o  A ttend  

Same people listed in M-106.

G eneral Counsel Certification

I  certify that this meeting may be 
closed to the public under 5 U.S.C. 
552b(c)(9)(B) and 14 CFR section 
310b.5(9)(B).

Philip J. Bakes, Jr., 
General Counsel.

[S-544-78 Filed 3-9-78; 3:42 pm]

[6320-01]
3

[M-107, Arndt. 1, March 8,1978]

Addition of Item to March 8, 1978 
Closed Meeting

CIVIL AERONAUTICS BOARD. 
TIME AND DATE: 9:15 a.m., March 8, 
1978.
PLACE: Room 1011, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428.
SUBJECT: 1. Ongoing U.S.-U.K. Con
sultations about the Low Fare Dispute 
and Other Matters. 2. Ongoing negoti
ations with the Netherlands.
STATUS: Closed.
PERSON TO CONTACT:

Phyllis T. Kaylor, the Secretary, 
202-673-5068.

SUPPLEMENTARY INFORMATION: 
During the course of discussion, 
during the closed sunshine meeting on 
March 8, 1978 concerning the ongoing 
consultations with the United King
dom the question of negotiations with 
the Netherlands came up. So that the 
Board can properly meet and consider 
those negotiations, the following 
Members have voted that agency busi
ness requires that the Board meet on
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less than seven days notice, and that 
no earlier announcement of the meet
ing was possible:
Chairman, Alfred E. Kahn 
Vice Chairman, G. Joseph Minetti 
Member, Lee R. West 
Member, Richard J .O ’Melia 
Member, Elizabeth E. Bailey

This meeting will concern what steps 
that Board will take in its negotiations 
with the Netherlands. The Board’s dis* 
cussion of this matter will be likely to 
involve the formulation of the United 
States negotiating position in the on
going discussions with the Nether
lands.

Premature public disclosure of the 
options, plans, and opinions of the 
Board could seriously compromise the 
United States ability to successfully 
deal with these negotiations in the 
best interest of the United States.

Accordingly, the following Members 
have voted that public observation of 
this meeting would involve matters, 
the premature disclosure of which 
would be likely to significantly frus
trate implementation of proposed 
agency action within the meaning of 
the exemption provided under 5 U.S.C. 
552b(c)(9)(B) and 14 CFR section 
310b.5(9)(B) and that the meeting 
should be closed:
Chairman, Alfred E. Kahn 
Vice Chairman, G. Joseph Minetti 
Member, Lee R. West 
Member, Richard J. O’Melia 
Member, Elizabeth E. Bailey

P ersons E xpected  T o  A ttend  

Same people listed in M-107.

G eneral Counsel Certification

I certify that this meeting may be 
closed to the public under 5 U.S.C. 
552b(c)(9)(B) and 14 CFR section 
310b.5(9)(B).

Philip J. Bakes, Jr., 
General Counsel.

[S-545-78 Filed 3-9-78; 3:42 pm]

[6320-01]
4

[M-107, March 8,1978]
CIVIL AERONAUTICS BOARD.
TIME AND DATE: 9:15 a.m., March 8, 
1978.
PLACE: Room 1011, 1825 Connecticut 
Avenue NW„ Washington, D.C. 20428.
SUBJECT: Ongoing U.S.-U.K. Consul
tations about the Low Fare Dispute 
and Other Matters.
STATUS: Closed.
PERSON TO CONTACT:

Phyllis T. Kaylor, the Secretary, 
202-673-5068.

SUPPLEMENTARY INFORMATION: 
This meeting will concern what posi-

SUNSHINE ACT MEETINGS

tions the Board will recommend in the 
current consultations with the United 
Kingdom. Premature public disclosure 
of the options, plans and opinions of 
the Board could seriously undermine 
the current consultations with the 
United Kingdom. Accordingly, the fol
lowing Members have voted that 
public observation of this meeting 
would involve matters the premature 
disclosure of which would be likely to 
significantly frustrate implementation 
of proposed agency action within the 
meaning of the exemption provided 
under 5 U.S.C. 552(b)(c)(9)(B) and 14 
CFR section 310b.5(9)(B) and that the 
meeting will be closed.
Chairman, Alfred E. Kahn 
Vice Chairman, G. Joseph Minetti 
Member, Lee R. West 
Member, Richard J. O ’Melia 
Member, Elizabeth E. Bailey

So that the Board can consider this 
matter and promptly determine its po
sitions during the ongoing consulta
tions with the U.K., the following 
Members have voted that agency busi
ness requires that the Board meet on 
Wednesday, March 8, 1978, on less 
than seven days notice, and that no 
earlier announcement of the meeting 
was possible:
Chairman, Alfred E. Kahn 
Vice Chairman, G. Joseph Minetti 
Member, Lee R. West 
Member, Richard J. O ’Melia 
Member, Elizabeth E. Bailey

Persons Expected To Attend

Board Members.—Chairman, Alfred E. 
Kahn; Vice Chairman, G. Joseph Minetti; 
Member, Lee R. West; Member, Richard J. 
O’Melia; and Member, Elizabeth E. Bailey. 

Assistants to Board Members.—Mr. Mike 
Roach, Mr. James Casey, Mr. John 
Golden, Mr. Elias Rodriguez, and Mr. 
Ford Cole.

Office of the Managing Director.—Mr.
Dennis Rapp and Mr. John Hancock. 

Bureau of International Aviation.^—Mr. 
Donald Farmer, Mr. Donald Litton, Mr. 
Joseph Chesen, Mr. Tony Largay, and Ms. 
Mary Pett.

Bureau of Pricing and Domestic Aviation.— 
Mr. Michael Levine and Ms. Barbara 
Clark.

Bureau of Fares and Rates.—Mr. Herbert 
Aswall, Mr. James Deegan, and Mr. James 
Greene.

Office of the General Counsel.—Mr. Philip 
Bakes, Mr. Gary Edles, Mr. Peter 
Schwarzkopf, Ms. Melissa Osborne, and. 
Mr. Mitchell Black.

Office of Economic Analysis.—Mr. Darius 
Gaskins.

Office of the Secretary.—Mrs. Phyllis T.
Kaylor and Ms. Deborah A. Lee. 

Reporter.—North American Reporting.

G eneral Counsel Certification

I certify that this meeting may be 
closed to the public under 5 U.S.C.

10467

552b(c)(9)(B) and 14 CFR section 
310b.5(9)(B).

Philip  J. Bakes, Jr., 
General Counsel. 

[S-546-78 Filed 3-9-78; 3:42 pm]

[6712-01]
5

FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE: 9:30 a.m., Wednes
day, March 8, 1978 (Open), followed 
by the closed meeting.
PLACE: Room 856, 1919 M Street 
NW., Washington, D.C.
STATUS: Open and closed meetings.
CHANGES IN  THE MEETING: The 
following items will be considered on 
Thursday, March 9, 1978, starting at 
9:30 a.m., in Room 856, at 1919 M 
Street NW., Washington, D.C., instead 
of the sequence and date indicated on 
the earlier notices.

The following items will be consid
ered in open session:

Agenda, Item No., and Subject
Common Carrier—4—Western Union Tariff 

FCC No. 254 revising rates and rate struc
ture for low-speed private line services. 

Common Carrier—5—Western Union Tariff 
FCC Nos. 240 and 258 revising domestic 

. telex and TWX.
Common Carrier—0—Notice of inquiry and 

proposed rulemaking to establish a policy 
on the offering of public message service 
by entities other than Western Union 
Telegraph Co.

Common Carrier—7—Reconsideration of. au
thorization granted in Graphnet Systems 
et al., order.

Common Carrier—8—Reconsideration of 
tariff revisions filed by Graphnet Sys
tems, Inc., under Transmittal No. 28. 

Common Carrier—9—Graphnet Systems, 
Inc., Transmittal No. 38 revising Tariff 
FCC No. L

Assignment of License and Transfer of Con
trol—2—Petition for stay and reconsider
ation of applications to exchange owner
ship of TV Stations in Washington, D.C. 
(WJLA) and Oklahoma City, Okla. 
(KOCO).
The closed meeting will follow these 

items.
This portion of the meeting is closed 

to the public:
Agenda, Item No., and Subject

Complaints and Compliance—1—Results of 
. investigation concerning the broadcast by 
the CBS Television Network of the four 
“Heavyweight Championship of Tennis” 
matches.

Complaints and Compliance—2—Results of 
investigation concerning the broadcast by 
the ABC Television Network of the 
“United States Boxing Championships.” 

Hearing—1—Petition for leave to intervene 
and alternative motion for leave to file 
amicus brief in the Philadelphia, Pa., FM  
renewal proceeding (Docket No. 20677).
The prompt and orderly conduct of 

Commission business requires these
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changes and no earlier announcement 
of the changes was possible.

This meeting may be continued the 
following workday to allow the Com
mission to complete appropriate 
action.
CONTACT PERSON FOR MORE IN
FORMATION:

Samuel M. Sharkey, FCC Public In
formation Office, telephone number 
202-632-7260.
Issued: March 7,1978.

[S-538-78 Filed 3-9-78; 3:42 pm]

[6712-01]
6

FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE: 9:30 a.m., Wednes
day, March 15,1978.
PLACE: Room 856, 1919 M Street 
NW., Washington, D.C.
STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public.
MATTERS TO BE CONSIDERED: 

Portions open to the public:
Agenda, Item No., and Subject

Common Carrier—1—Intergovernmental
Maritime Consultative Organization: 
Preparation for the 1975 meeting of gov
ernments on the establishment of an in
ternational maritime satellite system. 

Common Carrier—2—Unsolicited Telephone 
Calls (“Junk Phone Calls”).

Safety and Special Radio Service—1—Re
draft of the CB rules in “plain English” 
(Docket No. 21318).

Portion closed to the public:
Discussion of possible appeal of Midwest 

Video Corp. v. FCC.
CONTACT PERSON FOR MORE IN 
FORMATION:

Samuel M. Sharkey, FCC Public In
formation Office, telephone number 
202-632-7260.
Issued: March 8,1978.

[S-539-78 Filed 3-9-78; 3:42 pm]

[6712-01]

FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE: 9:30 a.m., Wednes
day, March 8,1978.
PLACE: Room 856, 1919 M Street 
NW., Washington, D.C.
STATUS: Open Commission meeting.
CHANGES IN  THE MEETING: The 
following agenda items should be de
leted.

SUNSHINE ACT MEETINGS

Agenda, Item No., and Subject
Cable Television—3—Motion for declaratory 

ruling (CSR-1140), filed by Oceanic Cab- 
levision, Inc., operator of cable television 
system in Hawaii.

Broadcast—1 and 2—Amendment of section 
73.1206 of the Commission’s rules regard
ing the broadcast of recorded telephone 
conversations (RM-2564 and RM-2571).

CONTACT PERSON FOR MORE IN 
FORMATION:

Samuel M. Sharkey, FCC Public In
formation Office, telephone number 
202-632-6410.
Issued: March 7,1978.

[S-540-78 Filed 3-9-78; 3:42 pm]

[6712-01]
8

FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE: 2 p.m., Wednesday, 
March 1,1978.
PLACE: Room 847, 1919 M Street 
NW., Washington, D.C.
STATUS: Emergency closed meeting. 
MATTERS TO BE CONSIDERED:

Agenda, Item No., and Subject
Complaints and Compliance—1—Results of 

investigation concerning the broadcast by 
the CBS Television Network of the four 
“Heavyweight Championship of Tennis” 
matches.

Complaints and Compliance—2—Results of 
investigation concerning the broadcast by 
the 'ABC  Television Network of the 
“United States Boxing Championships”.
The prompt and orderly conduct of 

Commission business did not permit 
announcement of this meeting prior to 
the meeting.
CONTACT PERSON FOR MORE IN
FORMATION:

Samuel M. Sharkey, FCC Public In
formation Office, telephone number 
202-632-7260.
Issued: March 1,1978.

[S-541-78 Filed 3-9-78; 3:42 pm]

[6740-02]
9

FEDERAL ENERGY REGULATORY 
COMMISSION.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
To be published March 10,1978.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
March 15,1978«
CHANGE IN THE MEETING: The 
following items have been added:

Item No., Docket No., and Company
M -l.—RM77-14, The Initial Research and 

Development Program of Gas Research

Institute, Payments by Interstate Pipeline 
Companies for the Funding thereof, and 
Corresponding Pipeline Rate Adjust
ments.

CI-2.—CI77-657, American Natural Gas Pro
duction Co., et al.

CI-3.—Form No. 40 Program.
CP-14.—RP77-102, Public Service Co. of 

North Carolina, Inc., Piedmont Natural 
Gas Co., Inc. and North Carolina Natural 
Gas Corp. v. Transcontinental Gas Pipe 
Line Corp., RP78-26, Transcontinental 
Gas Pipe Line Corp. (North Carolina Utili
ties Commission on Behalf of Farmers 
Chemical Association).

K enneth F. Plumb, 
Secretary.

tS-537-78 Filed 3-9-78; 1:28 pm]

[6740-02]
10

FEDERAL ENERGY REGULATORY 
COMMISSION.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANOUNCEMENT: To 
be published March 10,1978.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
March 15,1978.
CHANGE IN THE MEETING: The 
regular Commission meeting sched
uled for Wednesday, March 15, 1978, 
at 10 a.m., has been changed to Tues
day, March 14,1978, at 10 a.m.

K enneth F. Plumb, 
Secretary.

tS-542-78 Filed 3-9-78; 3:42 pm]

[6210-01]
11

FEDERAL RESERVE SYSTEM.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 9407, March 7,1978.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 10 
a.m., Monday, March 13,1978.
CHANGES IN  THE MEETING: Dele
tion of the following open item from 
the agenda:

Proposed supervisory letter or 
amendment to Regulation H (Member
ship of State Banking Institutions in 
the Federal Reserve System) with re
spect to the use of material nonpublic 
information by member bank person
nel in the purchase or sale of securi
ties.

This matter will be considered at an 
Open Meeting on Friday, March 17, 
1978.
CONTACT PERSON FOR MORE IN
FORMATION:

Mr. Joseph R. Coyne, Assistant to 
the board, 202-452-3204. '
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Dated: March 8,1978.
 ̂ G riffith L. G arwood, 

Acting Secretary o f the Board.

[S-534-78 Piled 3-9-78; 8:32 am]

[6210-01]
12

FEDERAL RESERVE SYSTEM.
TIME AND DATE: 10 a.m., Friday, 
March 17,1978.
PLACE: 20th Street and Constitution 
Avenue, NW., Washington, D.C. 20551.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Proposed statement to be presented to 
the subcommittee on Domestic Monetary 
Policy of the House Committee on Banking, 
Finance and Urban Affairs regarding the se
lection of Federal Reserve Bank directors.

2. Proposed supervisory letter or amend
ment to Regulation H (Membership of State 
Ranking Institutions in the Federal Reserve 
System) with respect to the use of material 
non-public information by member bank 
personnel in the purchase or sale of securi
ties.

3. Any agenda items carried forward from 
a previously announced meeting.

CONTACT PERSON FOR MORE IN 
FORMATION:

Mr. Joseph R. Coyne, Assistant to 
the Board, 202-452-3204.

Dated: March 8,1978.
G riffith L. G arwood, 

Deputy Secretary o f the Board.

tS-535-78 Filed 3-9-78; 8:32 am]

[7035-01]
13

INTERSTATE COMMERCE COM
MISSION.

March 8,1978.
TIME AND DATE: 9:30 a.m., Wednes
day, March 15,1978.
PLACE: Room 4225, Interstate Com
merce Commission Building, 12th 
Street and Constitution Avenue NW., 
Washington, D.C.
STATUS: Open Special Conference.
MATTERS TO BE CONSIDERED: 1. 
Quarterly Briefing on Carriers and 
Transportation Industries Outlook 
(Bureau of Economics); 2. Review of 
Sunshine Act Regulations (General 
Counsel).
CONTACT PERSON FOR MORE IN 
FORMATION:

Douglas Baldwin, Director, Office of 
Communications, telephone: 202- 
275-7252.
The Commission’s professional staff 

will be available to brief news media 
representatives on conference issues at 
the conclusion of the meeting.

CS-533-78 Filed 3-8-78; 4:37 pm]

[7590-01]
14

NUCLEAR REGULATORY COM
MISSION.
DATE: Week of March 13,1978.
PLACE: Commissioners’ Conference 
Room, 1717 H Street NW., Washing
ton, D.C.
STATUS: Open and Closed.

MATTERS TO BE CONSIDERED:
W ed nesda y , M arch  15; 1:30 p .m .

1. Discussion of Statement on Standard
ization of Nuclear Power Plants. (Approxi
mately lVi hours—public meeting.)

2. Discussion of personnel matter. (Ap
proximately 1% hours.) (Closed—Exemption 
6)—(tentative.)

3. Discussion of proposed licensing legisla
tion (as necessary). (Approximately 2 
hours—Closed—Exemption 9.)

T h u r s d a y , M arch  16; 9:30 a .m .

1. Discussion of Draft Amendments to 
Atomic Energy Act on the Protection of 
Safeguards Information and related mat
ters. (Approximately 1 hour—public meet
ing.)

2. Discussion of NRDC Petition re Tara- 
pur Export License. (Approximately 1 
hour—public meeting.)

3. Affirmation Items: (5 minutes—public 
meeting.) (a) Amendments to Parts 2 and 50 
Concerning Antitrust Information; (b ) Ex
tension of Review Time in Midland—ALAB- 
458; (c) Personnel Matter—No Access Clear
ance for PDR Employee; and (d) Miscella
neous Amendments to Part 2.

T h u r s d a y , M arch  16; 1:30 p .m .

1. Discussion of Proposed Licensing Legis
lation (if necessary). (Approximately 1V4 
hours—Closed—Exemption 9.)

F r id a y , M arch  17; 9:30 a .m .

1. Discussion of Proposed Licensing Legis
lation (if necessary). (Approximately 2Vfe 
hours—Closed—Exemption 9.)

CONTACT PERSON FOR MORE IN 
FORMATION:

Walter Magee, 202-634-1410.
March 8,1978.

W alter M agee, 
Office o f the Secretary.

[S-536-78 Filed 3-9-79; 11:04 am]
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[6560-01]
Title 40— Protection of Environment 

[FRL 829-2]

CHAPTER I— ENVIRONMENTAL 
PROTECTION AGENCY

SUBCHAPTER D— WATER PROGRAMS

PART 116— DESIGNATION OF 
HAZARDOUS SUBSTANCES

AGENCY: Environmental Protection 
Agency.
ACTION: Final rulemaking.
SUMMARY: The Administrator of the 
Environmental Protection Agency is 
issuing this regulation for the designa
tion of an initial list of 271 substances 
as hazardous. This regulation desig
nates hazardous substances, other 
than oil, under a provision of the Fed
eral Water Pollution Control Act (the 
Act). This regulation is issued current
ly with three additional final rules on 
the discharge of hazardous substances 
in this same separate part of the Fed
eral Register. The other three final 
rules determine their removability, 
harmful quantities when discharged to 
water and rates of penalty for the dis
charge of each of these hazardous sub
stances. Concurrently with the issu
ance of the four final rules on the dis
charge of hazardous substances, the 
Agency also is issuing under the Act a 
proposed rule in this same separate 
part of the Federal Register which 
would add 28 substances to the desig
nation list of hazardous substances.
EFFECTIVE DATE: June 12 1978, 
except for vessels. For vessels the ef
fective date is September 11,1978.
FOR FURTHER INFORMATION 
CONTACT:

Kenneth M. Mackenthun, Director, 
Criteria and Standards Division 
(WH-585), Office of Water Planning 
and Standards, U.S. Environmental 
Protection Agency, 401 M Street 
SW, Washington, D.C. 20460, 202- 
755-0100.

SUPPLEMENTARY INFORMATION: 
The Administrator of the Environ
mental Protection Agency proposed in 
the Federal R egister of December 30, 
1975 (40 FR 59960), to create a new 
Part 116 in Title 40 of the Code of 
Federal Regulations, designating haz
ardous substances other than oil 
under section 311(b)(2)(A) of the Fed
eral Water Pollution Control Act (33 
U.S.C. 1251 et seq.) (the Act). The dis
charge of oil is regulated under 40 
CFR Part 110. At the same time, the 
removability, harmful quantities, and 
rates of penalty for those substances 
were also proposed as Parts 117, 118, 
and 119, respectively. Final promulga
tion of those regulations is concurrent 
with this rulemaking. Concurrent with 
this rulemaking, the Agency also is

RULES AND REGULATIONS

proposing by separate notice in this 
Federal Register the addition of sub
stances to the designation list of haz
ardous substances.

Section 311(b)(2)(A) of the Act pro
vides:

The Administrator shall develop, * • * 
regulations designating as hazardous sub
stances * * * such elements and compounds 
which, when discharged in any quantity 
into or upon the navigable waters of the 
United States or adjoining shorelines or the 
waters of the contiguous zone, or in connec
tion with activities under the Outer Conti
nental Shelf Lands Act or the Deepwater 
Port Act of 1974, or which may affect natu
ral resources belonging to, appertaining to, 
or under the exclusive management author
ity of the United States (including resources 
under the Fishery Conservation and Man
agement Act of 1976), present an imminent 
and substantial danger to the public health 
or welfare, including, but not limited to, 
fish, shellfish, wildlife, shorelines, and 
beaches.

The substances designated as haz
ardous in this rulemaking are subject 
to a number of provisions of section 
311 of the Act. Pursuant to section 
311(b)(6), discharge of such a sub
stance to the navigable waters, adjoin
ing shorelines or the contiguous zone 
in excess of a harmful quantity (harm
ful quantities are set forth in Part 118 
of this chapter) is cause for imposition 
by the U.S. Coast Guard of a civil pen
alty of up to $5,000. Under section 
311(b)(2) a discharge of such a sub
stance (if determined not removable in 
Part 117 of this chapter) can lead to a 
civil penalty assessed by EPA of up to 
$5,000,000 in the case of a vessel or 
$500,000 in the case of an onshore fa
cility. Section 311(b)(5) requires that a 
discharge of a hazardous substance in 
a harmful quantity be reported to the 
proper U.S. Government authorities. 
Failure to report can lead to a fine of 
up to $10,000 or imprisonment of up to 
one year, or both. Reporting proce
dures are set forth in 33 CFR Part 153. 
Finally, sections 311(f) and (g) provide 
that one who discharges a hazardous 
substance is liable (subject to certain 
limited defenses) for the costs in
curred by the United States Govern
ment in cleaning up or otherwise miti
gating the effects of the discharge.

Relationship to Other Toxic Pollut
ant Control Programs: The promulga
tion of thisfregulation is a major com
ponent of the Environmental Protec
tion Agency’s strategy to regulate the 
discharge to the Nation’s waters of 
toxic and hazardous substances. With 
the promulgation of hazardous sub
stances regulations pursuant to sec
tion 311, a person is legally responsible 
for reporting a spill of any toxic or 
hazardous substance and the Nation 
has a national hazardous chemical 
spill control program. Further, the En
vironmental Protection Agency and 
the U.S. Coast Guard can use the sec
tion 311(k) “ revolving fund” to take 
mitigating actions against a hazardous

substance discharge in those cases 
where a responsible or liable person 
fails to do so. In addition, these regu
lations will activate the penalty 
system that should provide a meaning
ful economic incentive for industries 
to take greater precautions in the han
dling of hazardous materials. These 
regulations provide a vital link in the 
comprehensive program to control 
toxic and hazardous chemical dis
charges to water which includes reli
ance on technology-based effluent 
limitations as the principal abatement 
mechanism for such discharges, use of 
toxic effluent standards under Section 
307(a) for the limited number of cases 
in which the effluent limitations will 
not provide environmental protection, 
development of best management 
practices to control toxic chemicals 
from nonpoint sources in conjunction 
with water quality management plan
ning under Section 208, and use of 
water quality based limitations of Sec
tion 302 and water quality standards 
as supplements to technology-based 
effluent limitations in the remaining 
cases where effluent limitations are in
adequate and Section 307(a) toxic ef
fluent standards are inappropriate on 
a nationwide basis. Other laws in
volved in the Agency’s strategy to con
trol the discharge of toxic and hazard
ous materials include the Resource 
Conservation and Recovery Act, the 
Toxic Substances Control Act, and the 
Safe Drinking Water Act.

Designation o f Hazardous Sub
stances:

The substances included on the list 
of hazardous substances in § 116.4 of 
this Part: (1) Meet the toxicological se
lection criteria delineated herein and
(2) have a reasonable potential for 
being discharged.

Selection Process: The Agency devel
oped and proposed in December 1975 
(40 FR 59961) a two part selection pro
cess for designating hazardous sub
stances. The first step consisted of 
evaluating elements and compounds 
«.gainst toxicological selection criteria. 
The second step consisted of screening 
substances meeting those criteria 
against discharge potential to limit 
them to a practical number and estab
lish a priority of designation. The cri
teria are set forth below:

Toxicological Selection Process: Any 
element or compound or structural 
isomer thereof which is lethal to:

(a) One-Half of a test population of 
aquatic animals in 96 hours or less at a 
concentration of 500 mg/1 or less or 
similarly demonstrated acute toxicity; 
or

(b) One-half of a test population of 
mammals in 14 days when adminis
tered as a single oral dose equal to or 
less then 50 mg/kg of body weight; or

(c) One-half of a test population of 
mammals in 14 days when dermally 
exposed to an amount equal to or less 
than 200 mg/kg of body weight for 24 
hours; or
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(d) One-half of a test population of 
mammals in 14 days or less when ex
posed to a vapor concentration equal 
to or less than 20 cubic centimeters 
per cubic meter of air for 1 hour; or

(e) Aquatic flora as measured by a 50 
percent decrease in cell count, bio
mass, or photosynthetic ability in 14 
days or less at concentrations equal to 
or less than 100 mg/1 (ppm); than it 
was a candidate for further consider
ation against discharge potential.

Toxicological data for individual 
substances primarily were derived 
from the compendium of information 
fact sheets entitled, “Hazardous Sub
stances Facts Sheets, 1977,” which 
may be obtained from the Environ
mental Protection Agency. In addition, 
other primary sources of data were: 
“Water Quality Criteria,” Federal Pol
lution Control Administration, 1968, 
“Water Quality Criteria,” 1972, EPA, 
March 1973, and “Quality Criteria for 
Water,” EPA 440/9-76-023, July 1976.

Discharge Potential Screening Crite
ria: 1. I f  any substance met the toxico
logical selection criteria, (i.e., a “candi
date substance” ), and was determined 
to have a spill history it was designat
ed a hazardous substance.

2. I f  a candidate substance was de
termined to have an annual produc
tion equal to or greater than 1 billion 
pounds, it was designated a hazardous 
substance.

3. I f  a candidate substance was de
termined to have an annual produc
tion of less than 1 billion pounds and:

a. I f  it is used primarily as a pesti
cide, it was designated a hazardous 
substance.

b. I f use was unknown, it was not 
further considered for designation.

c. I f use is limited to research, medi
cináis, food additives, or analytical 
reagents, it was not further considered 
for designation.

4. I f a candidate substance was de
termined to have an annual produc
tion of less than one billion pounds 
and determined to have uses other 
than in “a,” “b,” or “c” above, then 
the selling price of the substance at 
the first commercial market level was 
examined. Available evidence ap
peared to indicate that substances 
with relatively high selling prices had 
a smaller discharge frequency, since 
more expensive chemicals are general
ly packaged and shipped in smaller 
quantities, and with greater precau
tions. I f  a candidate substance had a 
high selling price relative to the ma
jority of substances, it was not further 
considered for testing. This was done 
to ensure that materials of relatively 
low market price and relatively high 
toxicity, i.e., meeting the toxicological 
selection criteria, were given the first 
priority.

Because the discharge potential 
screening criteria were used solely to 
permit the Agency to establish a prior
ity system for designating substances
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as hazardous materials, such screening 
does not preclude the designation of a 
substance initially not designated, if 
toxicological data or other factors sup
port its addition to the designation 
list.

The end result of this two-part selec
tion process was the list of substances 
proposed on December 30, 1975. Only 
two substances in that proposed listing 
met one of the toxicological criteria 
other than that dealing with aquatic 
animal toxicity; they were acetone 
cyanohydrin and adiponitrile. Since 
that time, data supporting the aquatic 
animal toxicity of acetone cyanohy
drin have been obtained.

The derivation of the harmful quan
tities for designated substances was 
proposed concurrently with the desig
nation of proposed hazardous sub
stances in December 1975, and is final
ized concurrent with this promulga
tion. As proposed, the derivation of 
harmful quantities utilized a modifica
tion of an international categorization 
system. This system, discussed in 
detail in the proposal (40 FR 59986), 
proved to be cumbersome. In addition, 
the process required certain subjective 
judgments that could lead to alterna
tive decisions. Due to those problems, 
a simplified system for establishing 
hazardous categories and harmful 
quantities has been adopted and is ex
plained in Part 118. Basically, the new 
harmful quantity categorization pro
cess considers only the aquatic toxicity 
of the substances. The effect of this 
modification on the final designation 
is that toxicological effects other than 
aquatic are not considered in this ini
tial priority list of hazardous sub
stances. For this reason, adiponitrile is 
deleted from this final rulemaking. It 
should be clearly understood that this 
decision does not in any way affect the 
validity of all of the proposed toxicolo
gical selection criteria and they may_ 
be used in the future to expand upon 
this initial listing. Furthermore, addi
tional selection criteria based on other 
acute or chronic toxicological effects 
on man or the environment will be de
veloped and used to further expand 
upon this initial designation.

The applicability provisions of Parts 
116, 117, 118, and 119 are written to 
conform to the amendments made in 
section 311 of the Federal Water Pol
lution Control Act by the Clean Water 
Act of 1977.

The Clean Water Act of 1977 ex
tended the scope of section 311 to in
clude discharges in connection with ac
tivities under the Outer Continental 
Shelf Lands Act or the Deepwater 
Port Act of 1974, or which may affect 
natural resources belonging to, apper
taining to, or under the exclusive man
agement authority of the United 
States (including resources under the 
Fishery Conservation and Manage
ment Act of 1976). These regulations
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apply to the full extent of the scope of 
section 311 as amended. Since the reg
ulations previously did not distinguish 
between discharges into different 
types of water bodies but instead ap
plied uniformly wherever applicable, 
and because Congress gave no indica
tion that it intended the regulations to 
differentiate between waters within or 
beyond the outer limits of the contig
uous zone, the extension of the scope 
of the regulations requires no changes 
in the substance of the regulations 
themselves. Further discussion of this 
point may be found in the preamble to 
Part 118.

Comments. Interested persons were 
given until March 1, 1976, to submit 
written comments on all aspects of the 
proposed rules. One hundred and 
forty-eight (148) letters containing 
comments were received and reviewed 
prior to this rulemaking of which sev
eral substantive comments addressed 
the designation of hazardous sub
stances.

Toxicological Selection Criteria: The 
concept of utilizing definitive criteria 
for the designation of hazardous sub
stances was generally supported. How
ever, many comments suggested cer
tain changes to clarify the proposed 
criteria.

a. Several commenters suggested 
that the designation and determina
tion of harmful quantities should be 
based on effects actually observed as a 
result of discharge. An example pro
vided dealt with the expression of pH 
changes when a variety of substances 
are introduced to water. It was sug
gested that the discharge of any mate
rial which resulted in a pH change in 
the receiving water in excess of 3 pH 
units would consitute a harmful quan
tity discharge of a hazardous sub
stance.

The suggested approach does not 
meet the requirements of the Act. Sec
tion 311(b)(2)(A) requires the designa
tion of substances as hazardous rather 
than their circumstances of discharge. 
Moreover, section 311(b)(2)(A) re
quires that elements and compounds 
be designated and numerous elements, 
compounds or combinations thereof 
can produce a given pH change. Fur
thermore, the requirement for imme
diate notification under section 
311(b)(5) and 40 CFR 118.7 in the 
event of a harmful quantity discharge 
appears to preclude the use of an 
effect resulting from a discharge as a 
basis for determining hazard. Persons 
responsible for giving notice frequent
ly are not prepared to make a rapid 
determination of . effects such as 
changes in pH or pollutant concentra
tion. Because failure to notify the Fed
eral government immediately of dis
charges in excess of the harmful quan
tity carries criminal penalties, adop
tion of the suggested approach was 
not considered feasible.
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b. It was suggested that the persis
tence of substances be considered in 
the selection criteria. The comments 
expressed the opinion that substances 
which are either degraded or convert
ed to innocuous materials by chemical 
or biological processes in relatively 
short periods of time should not be 
designated as hazardous for the pur
poses of section 311.

Chemical and biological degradation 
of pollutants are recognized phenom
ena. However, the selection criteria as 
adopted deal with acute effects. Most 
discharge events which are the prima
ry concern of these rules are shock 
loadings resulting in elevated pollut
ant concentrations. In these cases, the 
degradability of the material has little 
immediate ameliorating effect. Lethal 
effects generally are exerted in the 
relatively short time period of high 
concentration before neutralization or 
degradation processes make significant 
contributions. The persistence of sub
stances as characterized by their abili
ty to bioaccumulate is expected to be 
incorporated into the derivation of se
lection criteria for proposing candi
dates for addition to the hazardous 
substances list.

c. Several comments dealt with the 
concentration limit proposed for the 
selection criterion utilizing aquatic 
toxicity data. Some of those com
menter believed the proposed selec
tion limit of 500 mg/1 was excessive 
and should be lowered; it was suggest
ed that the selection limitation should 
be 100 mg/1, which would result in the 
listing of fewer substances. On the 
other hand, other commenter be
lieved the 500 mg/1 level was too re
strictive and suggested the selection 
limit of 1,000 mg/1.

The appropriateness of the selection 
limit of 500 mg/1 for 96-hour aquatic 
LC50 bioassay values was discussed in 
the Preamble to the proposed rules (40 
FR 59961) December 30, 1975. The 
basis for selecting 500 mg/1 as the cri
terion for environmental damages was 
that fish kills have been observed for 
discharges of substances with 96-hour 
LC50 values consistently greater than 
100 mg/1."On the other hand, sub
stances with recorded 96-hour LC50 
values consistently greater than 500 
mg/1 have no similar history of caus
ing environmental damages in the 
form of fish kills resulting from spill 
type discharges. For some substances, 
bioassay data available from the exist
ing literature show various toxicity 
values. These various bioassay values 
reflect differences in techniques, test 
species, and water conditions as used 
by the investigator. Data. resulting 
from tests in which water conditions 
approximated “ typical” receiving 
waters were favored. The general 
guidelines used by the Agency to 
select “preferred” data points are de
tailed in the document entitled: “De
termination of Harmful Quantities
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and Rates of Penalty for Hazardous 
Substances” which may be obtained 
from the Superintendent of Docu
ments, Washington, D.C. 20402 (Stock 
No. 055-001-01028-1).

d. Several commenters expressed the 
opinion that 96 hours was an unrea
sonably lengthy testing period. They 
argued that hazardous substance dis
charges are of substantially shorter 
duration and that the data utilized 
should reflect a more limited exposure 
time.

Although many of the discharges to 
be addressed by these regulations may 
not be of 96-hour duration, the use of 
96 hours as the exposure period for 
testing the acute toxicity of chemicals 
to aquatic animals is now an accepted 
standard. It is important to note that 
these rules (40 CFR Parts 116-119) do 
not dictate or prescribe testing proce
dures which must be conducted for 
various chemicals. The intent in set
ting forth selection criteria is to clear
ly identify the kinds of data currently 
in existence which were used to derive 
the list of hazardous substances. Be
cause the 96-hour testing , period has 
long been accepted, the bulk of the 
more recent data in the scientific lit
erature is in the form of 96-hour LC50 
values.

e. Many comments dealt with the de
tails of the bioassay toxicity selection 
criterion for aquatic animals. These 
comments expressed the opinion that 
conditions as well as species must be 
identified and that the species should 
be of median sensitivity, indigenous, or 
of direct commercial or recreational 
value. In general, it was the belief of 
those commenting in this area that 
test conditions should also relate to 
natural waters.

Bioassays conducted under laborato
ry conditions are related to mortalities 
within the environment because every 
organism has a certain tolerance to a 
concentration of a toxic substance and 
that tolerance or intolerance is de
fined in the bioassay test. The sensi
tivity demonstrated by organisms 
when tested against various concentra
tions of materials under controlled 
laboratory conditions will be reflected 
by those same species within the ambi
ent environment. The bioassay data 
indicate those conditions and organ
ism responses to be expected in the en
vironment when the tested concentra
tions of a substance are encountered. 
The organisms selected for testing in 
bioassays generally are those found in 
a large number of our natural waters. 
In bioassays conducted in recent years 
natural waters are used as the dilutent 
for the toxic material in the test.

f. Several comments addressed the 
selection criterion for aquatic plant 
life. It was suggested that experimen
tal variables should be specified in the 
criterion, that the 14-day exposure 
period should be shortened, or that 
the criterion should not be considered 
at all.

Although no substances in the cur
rent list were selected on the basis of 
toxicity to aquatic vegetation, the se
lection criterion is maintained in rec
ognition of the important role of plant 
life in the maintenance of balanced 
aquatic ecosystems. Although few data 
are currently available on the toxicity 
of substances to aquatic flora, param
eters generally viewed as those which 
constitute an appropriate bioassay de
termination of phytotoxicity may be 
found in Biological Field and Labora
tory Methods Measuring the Quality 
of Surface Waters and Effluents, 
which may be obtained from the Envi
ronmental Protection Agency (EPA 
670/4-73-001). According to that refer
ence, 14 days has been selected as a 
standard testing period for the bio
assay of periphyton. Therefore, no 
change has been made in the time 
period for acute toxicity for aquatic 
plants.

g. Many comments addressed various 
aspects of the criteria proposed for the 
evaluation of mammalian toxicological 
data. These comments included recom
mendations that the proposed observa
tion time of 14 days be shortened, that 
all mammalian toxicological criteria be 
deleted, that inhalation or dermal ex
posure should be deleted because the 
data are inappropriate, or that the 
proposed LD50 limitation of 50 mg/kg 
for oral exposure was overly protective 
and should be lowered.

Section 311 clearly requires the pro
tection of public health or welfare. Be
cause the use of mammalian toxicolo
gical test data to evaluate a sub
stance’s potential for impairing 
human health has a substantial histo
ry of acceptance, a general deletion of 
the mammalian toxicological selection 
criteria is not acceptable. The dis
charge of chemicals which are toxic 
via skin absorbtion can threaten recre
ational water uses such as swimming 
and boating even though these sub
stances may be diluted by the receiv
ing waters. In the case of inhalation, 
wind and wave action may release dis
solved chemicals to the atmosphere re
sulting in human exposure via inhala
tion. The toxic effects of chemicals to 
mammals from all exposure routes are 
deemed to be appropriate for the des
ignation of hazardous substances and 
the mammalian toxicological criteria 
are maintained. The dosage levels pro
posed and adopted herein are general
ly accepted an indicative of highly 
toxic substances. Observation periods 
specified are those which are generally 
accepted as appropriate for toxicologi
cal testing.

h. Several comments expressed the 
opinion that the proposed selection 
criteria should be expanded to include 
additional considerations of toxicologi
cal effects, including carcinogenicity, 
mutagenicity, and teratogenicity as 
well as bioaccumulation.
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The Agency recognizes the merits of 
these comments. However, in its initial 
efforts to promulgate section 311 regu
lations, the Agency has taken the posi
tion that those substances that are 
acutely toxic to aquatic life present an 
imminent hazard to the environment 
and should be controlled initially. This 
does not preclude the future expan
sion of the selection criteria, the list 
itself, or the sources and types of dis
charges to be regulated under section 
311. Indeed, the Agency will seek to 
expand both the selection criteria and 
the list of designated hazardous sub
stances in the months ahead. The 
Agency supports the general concept 
that episodic discharges of substances 
that bioaccumulate to cause subse
quent damage to an organism or to its 
predator, or of substances that have 
been shown to be carcinogenic, muta
genic, or teratogenic are discharges of 
hazardous substances. The Agency will 
undertake efforts immediately to 
revise the selection criteria and to 
expand the list of hazardous sub
stances to include such materials.

Requests fo r Substances to be Added: 
Several commenters requested that 
specific substances and categories of 
substances be added to the proposed 
list of hazardous substances. Suggest
ed additions included suspended solids, 
Mirex, Kepone, polybrominated bi
phenyls, and an additional list of 126 
specific compounds.

As stated above, this is the initial 
effort to promulgate hazardous sub
stances regulations pursuant to sec
tion 311 of the Act. The Agency will 
continue to examine the appropriate
ness of substances to add to the haz
ardous substances list. Some of the 
substances suggested do not meet EPA 
toxicity selection criteria. No data 
were provided by the commenters in 
support of their suggestions, and the 
Agency has not yet found data to sub
stantiate toxic effects of some of 
them. When supporting data become 
available, these substances will be 
evaluated against such data and the 
Agency’s spill potential criteria as can
didates for addition to future proposed 
lists of hazardous substances.

The Agency will examine the pub
lished selection criteria for hazardous 
substances and plans to modify such 
criteria in the future to permit the 
designation of additional hazardous 
substances. The Agency is appreciative 
of suggestions for the addition of sub
stances to the list and will continue to 
examine their ability to meet the se
lection criteria that have been estab
lished or that may be proposed for 
comment in the future. The Agency 
anticipates that proposals for addi
tions to the hazadous substances list 
will be a periodic and a continuing pro
cess.

Request fo r Deletion of Certain Sub
stances: a. Two comment letters ad
dressed ethylenediaminetetraacetic
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acid (EDTA), requesting that it be de
leted because of limited discharge po
tential. It was argued that annual pro
duction is between 4 and 10 million 
pounds per year, there is no history of 
past spillage, the current value of the 
substance is $1.25-1.35/pound, and 
that shipment is exclusively in 50 to 
100 pound containers (5 to 10 times 
lower than the proposed harmful 
quantity of 500 pounds).

The new data were carefully exam
ined by the Agency. The history of 
past discharge is negative but the pro
duction and use and value consider
ations are borderline when compared 
with the judgment criteria. Because 
there is some potential for discharge, 
EDTA is retained on the designation 
list.

b. It was requested that ferric am
monium oxalate be deleted from the 
list because of low potential for dis
charge.

Re-examination of the date on ferric 
ammonium oxalate indicated an aver
age selling price of $0.42/pound with a 
common shipment unit being a 250- 
pound drum. In addition, it cannot be 
categorized as a limited use compound. 
Therefore, ferric ammonium oxalate is 
maintained as a hazardous substance.

c. It was suggested that benzene, to
luene, xylene, cyclohexane, ethylben
zene, and styrene all fall under the 
definition of oil as found in Section 
311 and should be excluded from this 
rulemaking.

Although these substances share 
certain properties with oils, i.e., limit
ed solubility and lower specific gravity 
than water, they are not defined as 
oils for the purpose of section 311 and 
are maintained on the list of designat
ed substances. See the preamble to 
Part 117 for the rationale used by the 
Agency for chemically distinguishing 
between oils and oil-like hazardous 
substances.

d. It was requested that metallic 
sodium be removed from the designa
tion list due to its generally safe trans
portation record.

Two accidents involving sodium tank 
cars are recorded. In one case, the in
tegrity of the container was breached. 
Although neither of these resulted in 
a water pollution incident, the poten
tial for discharge does exist, and 
sodium is maintained as a hazardous 
substance.

e. It was requested that calcium hy
droxide and calcium oxide be deleted 
from the designation list, based on low 
discharge potential, low toxicity, and 
beneficial uses of these chemicals in 
wastewater and drinking water treat
ment processes. It was also requested 
by another commenter that because 
minor spills are typical of handling 
the substance in its normal fashion 
calcium hydroxide should be deleted 
from the designation list.

Both substances have a history of 
discharge from onshore facilities. In 
one case, a fish kill resulted from the
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discharge of calcium oxide. Toxicologi
cal data submitted with one comment 
letter support the selection based on 
lethal effects to three species of fish 
at 100 mg/1 (ppm) in two to five hours. 
The beneficial usages of calcium hy
droxide and oxide are not disputed or 
contradicted by the designation of 
these substances. It is not the intent 
to this rulemaking to restrict the 
proper usage, handling, and transport 
of any designated substance. Rather, 
the intent is to encourage the reduc
tion of non-permitted discharges and 
the mitigation of environmental dam
ages when discharges occur. Calcium 
hydroxide and calcium oxide are 
therefore maintained as hazardous 
substances.

f. One comment letter requested 
that ortho-xylene be deleted from the 
designation list because the material is 
not persistent and does not severely 
reduce amenities when discharged.

Ortho-xylene is toxic to a variety of 
aquatic life at concentrations of 21 to 
30 mg/1 (ppm) in 96 hours. The sub
stance has a history of discharge and 
is, therefore, maintained as a designat
ed hazardous substance.

g. It was suggested that all sub
stances which have not been specifi
cally tested for aquatic toxicity be de
leted from the designation.

When inorganic salts are placed in 
water, and the well-known chemical 
phenomena of ionization and concomi
tant solubilization occur, the events 
result in the release, to the water, of 
the toxic ion in its biologically active 
form. Listing only those salts of toxic 
ions which have been specifically 
bioassayed would disregard the basic 
chemical process of ionization and so
lubilization. Therefore, when acute 
toxicity data on one ion of a soluble 
salt indicate that the salt meets the 
hazardous substances toxicity criteria, 
other salts of which that ion is a com
ponent are appropriately judged to be 
hazardous substances. Those proposed 
salts having at least one soluble ion 
which meets our toxicity criteria for 
aquatic animals are retained as haz
ardous substances.

h. One comment letter addressed the 
inclusion of lead sulfide on the pro
posed list of hazardous substances. It 
was argued tha^the limited solubility 
of lead sulfide did not qualify it as a 
hazardous substance.

The acute toxicity of lead was exam
ined as well as its water solubility. An 
error in the water solubility data was 
detected and the actual solubility was 
determined to be 0.9 ppm. However, 
the Agency position with respect to 
solubility and toxicity is that if the 96- 
hr. LC50 bioassay data indicate that 
the substance is within the scope of 
our toxicity criteria, it will be desig
nated a hazardous substance regard
less of its water solubility. Lead sulfide 
is therefore maintained as a hazardous 
substance.
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i. The same letter questioned the 
separate designation of zinc sulfate 
and zinc sulfate monohydrate.

The listing of the two forms of zinc 
sulfate is redundant since the designa
tion applies to all forms of the listed 
compounds. For example, the listing 
of copper sulfate is inclusive of both 
the common mono- and pentahydrate 
as well as solutions of copper sulfate. 
This same general designation, includ
ing all forms of the substances, is true 
for all listed elements and compounds. 
Because a separate listing for the mon
ohydrate of zinc sulfate is redundant 
with the general zinc sulfate entry, 
zinc sulfate monohydrate is deleted. 
However, the designation still applies 
to it as one of the hydrates of that 
compound. Parenthetically it is noted 
that, for the purpose of computing the 
harmful quantity under part 118, the 
most commonly hydrated form of the 
salt was used.

j. One comment appealed the desig
nation of salts of dodecyclbenzene sul
fonic acid. However, no data were sub
mitted in support of that appeal.

A review of the toxicity data reveals 
lethal effects of the sodium salt of do- 
decylbenzene sulfonic acid to a variety 
of aquatic species within the limits 
used as selection criteria. Industrial 
and domestic use and distribution of 
these materials contribute to an as
sessment of reasonable potential for 
discharge. Therefore, these substances 
are maintained as hazardous sub
stances.

k. Additional supporting data and re
quests for deletion of substances in
cluded: aluminum fluoride—based on 
aquatic toxicity; ‘ aluminum sulfate- 
based on beneficial use; ammonium bi
carbonate—based on discharge poten
tial; and antimony pentafluoride— 
based on discharge potential.

Static bioassay data submitted for 
aluminum fluoride indicate a 96-hour 
LC50 value in excess of 10,000 mg/1 to 
the fathead minnow7. On the basis of 
these new data, aluminum fluoride is 
deleted from the final designation list.

Like calcium hydroxide and oxide, 
aluminum sulfate has recognized bene
ficial uses in both wastewater and 
drinking water treatment. These bene
ficial usages do not alter the fact that 
it falls within the scope of the toxico
logical selection criteria and that im
proper use and spill type discharges 
can result in environmental damage. 
Therefore aluminum sulfate is main
tained as a designated hazardous sub
stance.

Although ammonium bicarbonate is 
extensively used in the food industry, 
the substance is also used in the man
ufacture of dyes and as a degreasing 
agent in the textile industry. Annual 
production is estimated to be sixteen 
million (16,000,000) pounds with a low 
selling price of $0.10 to $0.12 per 
pound. Relatively large production,
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low selling price, and diverse industrial 
use indicate that the substance has a 
reasonable discharge potential and 
ammonium bicarbonate is maintained 
as a designated hazardous substance.

Data submitted in support of delet
ing antimony pentafluoride included 
annual production quantities of less 
than 5,000 pounds and a selling price 
of $15 per pound. Use data indicate 
only limited application as a catalyst 
in organic synthesis. In light of this 
new information, it is agreed that anti
mony pentafluoride has a low poten
tial for discharge and is therefore de
leted from the designation list.

l. Several commenters pointed out 
that although chlorine is toxic, used in 
many industrial processes, and pro
duced, in large quantities, its shipment 
in pressurized containers as a liquid 
has an enviable record of safety. 
These commenters believe that the 
safety record is indicative of a low dis
charge potential and they requested 
that consideration be given to deletion 
of chlorine.

Agency data support the fact that 
liquefied chlorine transportation has a 
laudable safety record. Nevertheless, 
discharges of chlorine in aqueous solu
tion have occurred with resulting envi
ronmental damages. Therefore, a rea
sonable potential for discharge does 
exist and chlorine is maintained as a 
designated hazardous substance.

m. One comment letter pointed out 
that the pesticides chloropyrifos and 
mexacarbate were listed by their 
trademark rather than common name.

This oversight is corrected and these 
materials are listed by their appropri
ate common names in this final rule- 
making.

Potential fo r Discharge: Although 
most comment letters supported the 
use of discharge potential evaluations 
in the designation of hazardous sub
stances, several disagreed, indicating 
that such considerations were inappro
priate.

In order to address the many chemi
cal substances produced and shipped 
in this country, it is appropriate to re
strict this initial designation to those 
elements and compounds which are in 
commercial use and transported, 
stored, or used in quantities or pro
cesses which make it possible that a 
harmful quantity discharge will occur. 
The present assessment of discharge 
potential is a qualitative consideration 
of factors which may influence a 
chemical’s propensity for discharge. 
These include production quantities, 
past history of discharge, use and dis
tribution patterns, and cost of the sub
stance and are set forth under Supple
mentary Information in this Part. It is 
anticipated that the mandatory re
porting of discharges in violation of 40

CFR Part 118 will provide consider
able additional data. Discharge poten
tial screening is a necessary tool to 
make designation a manageable pro
cess. But it is not a mandatory require
ment under the Act and is subject to 
réévaluation by the Agency.

Financial Responsibility: Although 
not directly related to the process o f 
designating hazardous substances or 
the specific substances listed, a 
number of comment letters requested 
that the effective date of the designa
tion and accompanying rules be at 
least six months after date of final 
publication to permit owners or opera
tors of vessels to obtain the necessary 
evidence of financial responsibility.

Under section 311(p)(l) vessels over 
300 gross tons using the waters of the 
United States must maintain evidence 
of financial responsibility to meet the 
liability to the United States which 
the vessel could be subjected under 
section 311. Under section 311(p)(2), 
the effective date for such evidence of 
financial responsibility for hazardous 
substances was October 18, 1973. Be
cause a designation of hazardous sub
stances was not promulgated prior to 
that date, the implementing regula
tions (46 CFR Part 542) promulgated 
under section 311(p)(l) are effective 
for hazardous substances as soon as 
any designation regulation becomes ef
fective. According to 46 CFR Part 542, 
evidence of financial responsibility 
may consist of an insurance certifi
cate, security bond, or other proof of 
reserve capital. Acceptance by the 
Federal Maritime Commission of sub
mitted evidence will result in the issu
ance of a certificate to be carried on 
board. Failure to have the certificate 
on board may result in penalties and 
restrictions imposed by the Federal 
Maritime Commission, the Secretary 
of the Treasury and the Coast Guard 
under sections 311(p)(4), (5) and (6).

Insurance underwriters have refused 
to write coverage for hazardous sub
stances on the basis of the proposed 
rules, maintaining that until the list is 
final, the risk and premiums cannot be 
evaluated. Without sufficient lead 
time to obtain insurance, present evi
dence to the Federal Maritime Com
mission and receive the certificate, vir
tually every vessel in excess of 300 
gross tons will be in violation of sec
tion 311(p). The shipping industry es
timates that six months will be re
quired to obtain insurance and certifi
cation. Because of the problem faced 
by the shipping community a delay in 
effective date of 180 days is granted 
for vessels. However, due to the impor
tance of these regulations no further 
delays in their implementation will be 
considered. Insurers and shippers are 
urged to proceed immediately with the 
required procedures for complying 
with section 311(p).
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Deletions Resulting from Com- 
menters* Recommendations: Three 
substances proposed as hazardous sub
stances have been deleted for reasons 
specified in the comments. Those sub
stances are:
Aluminum Fluoride 
Antimony Fentafluoride 
Zinc Sulfate Monohydrate

Deletions Resulting from Agency 
Reevaluation: As explained above, sub
stances with usages limited to re
search, medicináis, food additives or 
analytical reagents are not further 
considered for designation at this 
time. On this basis, the list of pro
posed hazardous substances has been 
examined further since December 30, 
1975, and the following 21 substances 
deleted on the basis of limited usage:
Limited. Use
Ammonium Hypophosphite 
Arsenic Acid
Chromyl Chloride .
Cobaltous Fluoride
Cupric Formate
Cupric Glycinate
Cupric Lactate
Cupric Subacetate
Cuprous Bromide
Hydroxylamine
Lead Tetraacetate
Lead Thiosulfate
Lead Tungstate
Lithium Bichromate
Mercuric Acetate
Nickel Formate
Stannous Fluoride
Uranium Peroxide
Uranyl Sulfate
Zinc Bichromate
Zinc Potassium Chromate

Further review of the proposed list 
on the basis of the toxicity criteria has 
in addition resulted in the deletion of 
the following 11 substances as not suf
ficiently toxic to meet the criteria:
Not Svffficiently Toxic 
Adiponitrile 
Ammonium Bromide 
Ammonium Iodide 
Ammonium Nitrate 
Ammonium Pentaborate 
Ammonium Persulfate 
Propyl Alcohol
Sodium Phosphate, Monobasic 
Sodium Sulfide 
Zirconium Acetate 
Zirconium Oxychloride

Adiponitrile is deleted for reasons 
stated previously.
Total Alphabetical List of All Deletions:
Adiponitrile
Aluminum Fluoride
Ammonium Bromide
Ammonium Hypophosphate
Ammonium Iodide
Ammonium Nitrate
Ammonium Pentaborate
Ammonium Persulfate
Antimony Pentafluoride
Arsenic Acid
Chromyl Chloride
Cobaltous Fluoride

Cupric Formate 
Cupric Glycinate 
Cupric Lactate 
Cupric Subacetate 
Cuprous Bromide 
Hydroxylamine 
Lead Tetraacetate 
Lead Thiosulfate 
Lead Tungstate 
Lithium Bichromate 
Mercuric Acetate 
Nickel Formate 
Propyl Alcohol
Sodium Phosphate, Monobasic 
Sodium Sulfide 
Stannous Fluoride 
Uranium Peroxide 
Uranyl Sulfate 
Zinc Bichromate 
Zinc Potassium Chromate 
Zinc Sulfate, Monohydrate 
Zirconium Acetate 
Zirconium Oxychloride

Economic Impact Assessment: When 
the December 30, 1975, proposed regu
lations were published, it was deter
mined that the economic impact of 
the designation of hazardous sub
stances could not be separated from a 
consideration of removability, harmful 
quantities and rates of penalty. There
fore, an assessment, which was con
ducted in accordance with Executive 
Order 11821, of the combined impact 
of all four actions accompanied the 
December 30 proposal. The economic 
impact of the proposed regulations 
was not considered major.

The 1975 proposed regulations 
(Parts 116, 117, 118 and 119) used the 
concept of “ gross negligence” in decid
ing which one of the two civil penalty 

. alternatives (subsection (aa) or subsec
tion (bb)) would be used. Based on an 
estimated 700 spills per year and the 
probability of spills requiring the use 
of either the (aa) or (bb) option, the 
total penalty costs were estimated to 
be $2.5 million per year ($1.9 million 
from (aa) penalties and $0.6 million 
from (bb) penalties). Clean-up costs 
were estimated to be $8.3 million per 
year.

These final regulations have aban
doned the “ gross negligence” concept 
and have substituted the “ gravity-of- 
the-offense” approach with a list of 
factors to be considered in deciding 
which penalty option to use. More
over, the Clean Water Act of 1977 has 
extended the scope of the applicability 
of the regulations.

The prior economic assessment has 
been evaluated and no substantial 
changes in its conclusions have been 
made.

Dated: March 3,1978.

Douglas M. Costle, 
Administrator.

Part 116 is added as follows:

Sec.
116.1 Applicability.
116.2 Abbreviations.

116.3 Definitions.
116.4 Designation of hazardous substances.

A u t h o r it y : Secs. 31(b)(2)(A) and 501(a), 
Federal Water Pollution Control Act (33 
U.S.C. 1251 et seq.).

§ 116.1 Applicability.
This regulation designates hazard

ous substances under section
311(b)(2)(A) of the Federal Water Pol
lution Control Act (the Act). The reg
ulation applies to discharges of sub
stances designated in Table 116.4.

§ 116.2 Abbreviations.
ppm= parts per million 
mg= mill i gr am( s) 
kg=kilogram(s)
mg/1= milligramsi s) per liter=

(approx.) ppm
mg/kg= milligrams) per kilogram= 

(approx.) ppm

§ 116.3 Definitions.
As used in this part, all terms shall 

have the meaning defined in the Act 
and as given below:

“The Act” means the Federal Water 
Pollution Control Act, as amended by 
the Federal Water Pollution Control 
Act Amendments of 1972 (Pub. L. 92- 
500), and as further amended by the 
clean Water Act of 1977, (Pub. L. 95- 
217), 33 U.S.C. 1251 et seq.;

“Discharge” includes, but is not 
limited to, any spilling, leaking, pump
ing, pouring, emitting, emptying or 
dumping;

“Vessel” means every description of 
watercraft or other artificial contri
vance used, or capable of being used, 
as a means of transportation on water 
other than a public vessel;

“Public vessel” means a vessel owned 
or bareboat-chartered and operated by 
the United States, or a State or politi
cal subdivision thereof, or by a foreign 
nation, except when such vessel is en
gaged in commerce.

“ Onshore facility” means any facili
ty (including, but not limited to, motor 
vehicles and rolling stock) of any kind 
located in, on, or under, any land 
within the United States other than 
submerged land;

“Offshore facility” means any facili
ty of any kind located in, on, or under, 
any of the navigable waters of the 
United States, and any facility of any 
kind which is subject to the jurisdic
tion of the United States and is locat
ed in, on, or under any other waters, 
other than a vessel or a public vessel;

“Navigable waters” is defined in sec
tion 502(7) of the Act to mean “waters 
of the United States, including the ter
ritorial seas,” and includes, but is not 
limited to: (1) all waters which are 
presently used, or were used in the 
past, or may be susceptible to use as a 
means to transport interstate or for
eign commerce, including all waters 
which are subject to the ebb and flow
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of the tide, and including adjacent 
wetlands; the term “wetlands” as used 
in this regulation shall include those 
areas that are inundated or saturated 
by surface or ground water at a fre
quency and duration sufficient to sup
port, and that under normal circum
stances do support, a prevelance of 
vegetation typically adapted for life in 
saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs and similar areas; the term “adja
cent” means bordering, contiguous or 
neighboring; (2) tributaries of naviga
ble waters of the United States, in
cluding adjacent wetlands; (3) inter
state waters, including wetlands; and
(4) all other waters of the United 
States such as intrastate lakes, rivers, 
streams, mudflats, sandflats and wet
lands, the use, degradation or destruc
tion of which affect interstate com
merce including, but not limited to:

(i) Intrastate lakes, rivers, streams, 
and wetlands which are utilized by in
terstate travelers for recreational or 
other purposes; and

(ii) Intrastate lakes, rivers, streams, 
and wetlands from which fish or shell
fish are or could be taken and sold in 
interstate commerce; and

(iii) Intrastate lakes, rivers, streams, 
and wetlands which are utilized for in
dustrial purposes by industries in in
terstate commerce.

“Contiguous zone” means the entire 
zone established or to be established 
by the United States under article 24 
of the Convention of the Territorial 
Sea and the Contiguous Zone;

“Territorial seas” means the belt of 
the seas measured from the line of or
dinary low water along that portion of 
the coast which is in direct contact 
with the open sea and the line mark
ing the seaward limit of inland waters, 
and extending seaward a distance of 3 
miles; A  discharge ”in connection with 
activities under the Outer Continental 
Shelf Lands Act or the Deepwater 
Port Act of 1974, or which may affêct 
natural resources belonging to, apper
taining to, or under the exclusive man
agement authority of the United 
States (including resources under the 
Fishery Conservation and Manage
ment Act of 1976),” means: (1) A  dis
charge into any waters beyond the

contiguous zone from any vessel or on
shore or offshore facility, which vessel 
or facility is subject to or is engaged in 
activities under the Outer Continental 
Shelf Lands Act or the Deepwater 
Port Act of 1974, and (2) any discharge 
into any waters beyond the contiguous 
zone which contain, cover, or support 
any natural resource belonging to, ap
pertaining to, or under the exclusive 
management authority of the United 
States (including resources under the 
Fishery Conservation and Manage
ment Act of 1976).

“Aquatic animals” means appropri
ately sensitive wholly aquatic animals 
which carry out respiration by means* 
of a gill structure permitting gaseous 
exchange between the water and the 
circulatory system;

“Animals” means appropriately sen
sitive animals which carry out respira
tion by means of a lung structure per
mitting gaseous exchange between air 
and the circulatory system;

“Aquatic flora” means plant life as
sociated with the aquatic eco-system 
including, but not limited to, algae and 
higher plants;

“Mixture” means any combination 
of two or more elements and/or com
pounds in solid, liquid, or gaseous 
form except where such substances 
have undergone a chemical reaction so 
as to become inseparable by physical 
means.

“LC50” means that concentration of 
material which is lethal to one- half of 
the test population of aquatic animals 
upon continuous exposure for 96 
hours or less.

§ 116.4 Designation of hazardous sub
stances.

The elements and compounds ap
pearing in Tables 116.4 A and B are 
designated as hazardous substances in 
accordance with section 311(b)(2)(A) 
of the Act. This designation includes 
any isomers and hydrates, as well as 
any solutions and mixtures containing 
these substances. Synonyms and 
Chemical Abstract System (CAS) 
numbers have been added for conve
nience of the user only. In case of any 
disparity the common names shall be 
considered the designated substance.
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Table 116.4A.—List of hazardous substances

10481

Common name

Acetaldehyde..__....—...........

Acetic acid...........................
Acetic anhydride........____ ...
Acetone cyanohydrin__........

Acetyl bromide — —
Acetyl chloride____ ...............
Acrolein...___  ..................

Acrylonitrile

Aldrin.............— .................
Allyl alcohol.............—.— .....

Allyl chloride..................... —

Aluminum sulfate...........—..
Ammonia.............— ...
Ammonium acetate— —
Ammonium benzoate___ ......
Ammonium bicarbonate......

Ammonium bichromate.......
Ammonium bifluoride..........

Ammonium bisulfite.............
Ammonium carbamate ——  
Ammonium carbonate — —. 
Ammonium chloride

Ammonium chromate— .. 
Ammonium citrate dibasic...

Ammonium fluoborate_____

Ammonium fluoride............
Ammonium hydroxide..........
Ammonium oxalate__...........

Ammonium silicofluoride. 
Ammonium sulfamate......

Ammonium sulfide............
Ammonium sulfite—..........

Ammonium tartrate..........

Ammonium thiocyanate...

Ammonium thiosulfate 
Amly acetate.............

Aniline

Antimony pentachloride

CAS No. Synonyms Isomèrs CAS No.

75070 Ethanal, ethyl aldehyde, acetic aide- — .....
hyde.

64197 Glacial acetic acid, vinegar acid..............................
108247 Acetic oxide, acetyl oxide——— ........... ........... ........
75865 2-methyllactonitrile, alpha- .—...—----------

hydroxyisobutyronitrile.
506967 ______________________________ :----------  -------------------
79367 __________________________________ ______ ____________

107028 2-propenal, acrylic aldehyde, aery- ...—.— .—  . 
laldehyde, acraldehyde.

107131 Cyanoethylene, Fumigrain, Ventox, ....................
propeneitrile, vinyl cyanide.

309002 Octalene, H H DN....................................................
107186 2-propen-l-ol. l-propenol-3, vinyl ------ --

carbinoL
107051 3-chloropropene, 3-chloropropylene, ........— ...— -  .

Chlorallylene.
10043013 Alum______________________________-------- ----------------
7664417 ................................................................................
631618 Acetic acid ammonium, salt....................................

1863634 ................................ .................................................
1066337 Acid ammonium carbonate, ammoni- ....................

um hydrogen carbonate.
7789095 _____ *________________________ ___________ ___________
1341497 Acid ammonium fluoride, ammoni- — .__——  .

um hydrogen fluoride.
10192300 _____________________________________ ____________ _ .
1111780 Ammonium aminoformate....... ............. .................

12125029 Ammonium muriate, sal ammoniac.......................
salmiac, Amchlor.

7788989 ........ ..................................... ..................................
3012655 Diammonium citrate, citric acid ....................

diammonium salt.
13826830 Ammonium fluoroborate, ammoni- ....................

um borofluoride.
12125018 Neutral ammonium fluoride - ..............—.....—  ------
1336216  _______________________________   .
6009707 ____________________ __________— ..............................
5972736 ................................................   .

14258492 .........................................................  ................ -  .
16919190 Ammonium fluosilicate...... ........................    .
7773060 Ammate, AMS, ammonium amido- ...._________ _

sulfate.
12135761 ______________________________________ ____________ — .
10196040 ______________________________________________________
10192300 _________________________________ ____________________
3164292 Tartaric acid ammonium salt__......... ___________ __

14307438 ................. ..............................................................
1762954 Ammonium rhodanide, ammonium ____________ _

sulfocyanate, ammonium sulfo- 
cyanide.

7783188 Ammonium hyposulfite...... .................... ...............
628637 Amylacetic ester__ __________________ iso-...

Pear off,..—— — ...__......_____________  sec-..
Banana oil____ — ............ ............. tert-.

62533 aniline oil, phenylamine, aminoben- 
zene, aminophen, kyanol.

7647189 ______________________________________

123922
626380
625161

FEDERAL REGISTER, VOL. 43, NO. 49— MONDAY, MARCH 13, 1978



10482 RULES AND REGULATIONS

T able 116.4A.—List o f hazardous substances—Continued

Common name

Antimony potassium 
tartrate.

Antimony tribromide, 
Antimony trichloride, 
Antimony trifluoride. 
Antimony trioxide......

Arsenic disulfide.........
Arsenic pentoxide.......

Arsenic trichloride.....

Arsenic trioxide..........

Arsenic trisulfide.......

Barium cyanide...........
Benzen......__ ..............
Benzoic acid................

Benzonitrile....... .
Benzoyl chloride........
Benzyl chloride..........
Beryllium chloride....
Beryllium fluoride.....
Beryllium nitrate.......

Butyl acetate..............

Butylamine

Butyric acid__......................
Cadmium acetate................
Cadmium bromide...............
Cadmium chloride...............
Calcium arsenate................
Calcium arsenite..................
Calcium carbide..................
Calcium chromate......»»»...

Calcium cyanide..................
Calcium
dodecylbenzenesulfonate. 

Calcium hydroxide..............

Calcium hypochlorite.........
Calcium oxide»»».»».»»....».
Captan..................................
Carbaryl................................
Carbon disulfide..................

Chlordane............................
C h lo rin e»»»»».»...».»»»....».
Chlorobenzene.....................
Chloroform...........................
Chlorpyrif os.........................
Chlorosulfonic acid.............
Chromic acetate...................
Chromic acid......................

Chromic sulfate ....v.............
Chromous chloride..............
Cobaltous bromide............
Coabaltous formate.............
Cobaltous sulfamate..........
Coumaphos..........................

CAS No. Synonyms Isomers CAS No.

28300745 Tartar emetic, tartrated antimony,'................
tartarized antimony, potassium an- 
timonyltartrate.

7789619 ..................» ......................................................
10025919 Butter of antimony......... .................................
7783564 Antimony fluoride........... .— ............... »».........»
1309644 Diantimony trioxide, flowers of anti- ................

mony.
1303328 Red arsenic sulfide.......— ................................
1303282 Arsenic acid anhydride, arsenic ................

oxide.
7784341 Arsenic chloride, arsenious chloride, ................

arsenous chloride, butter of arsenic.
1327533 Arsenious acid, arsenious oxide, ................

white arsenic.
1303339 Arsenious sulfide, yellow arsenic sul- ...............

fide.
542621 ...................................... » ..................................
71432 Cyclohexatriene, benzol................. »  ...............
65850 Benzenecarboxylic acid, phenylfor- ..............

mic acid, dracylic acid.
100470 Phenyl cyanide, cyanobenzene....» ................. ».
98884 Benzenecarbonyl chloride.................................

100447 _____________________________ ____________________
7787475 --- -------------------------------------------------- -------------
7787497 ..........................................................................
7787555 _______________________ ________ » ........................

13597994
123864 110190

sec-.......... 105464
tert-......... 540885

109739 78819
sec-.......... 513495
sec-.......... 13952846
tert-......... 75649

107926 Butanoic acid, ethylacetic acid....... 79312
543908 ______________________________________

7789426 ______________________________________
10108642 _______________________________________
7778441 Tricalcium orthoarsenate....................

52740166 ______________________________ ________
75207 Carbide, acetylenogen ............____ .....

13765190 Calcium chrome yellow, geblin, 
yellow untramarine.

592018 ______ _______________________________
26264062 ____________________________ __________

1305620 Lime, hydrated, slaked lime, calcium 
hydrate.

7778543 ............................................ .............
1305788 Lime, quicklime...... .
133062 Orthocide-406, SR-406, Vancide-89...
63252 Sevin________________________________
75150 Carbon bisulfide, dithiocarbonic an

hydride.
57749 Toxichlor, chlordan.............................
75003 ____________________________________—

108907 Monochlorobenzen, benzen chloride. 
67663 trichloromethane..................................

2921882 Dursban..................................................
7790945 Sulfuric chlorohydrin......................
1066304 ___________________ ___________________

11115745 chromic anhydride, chromium triox
ide.

10101538 ______________________________________
10049055 .........................................................
7789437 Cobalt bromide....___________________
544183 Cobalt formate....................................

14017415 Cobalt sulfamate................------ ...........
56724 Co-Ral------------------- » ---------------------
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Table 116.4A.—List o f hazardous substances—Continued

Common name CAS No.

Cresol............... .................. 1319773

Cupric acetate.................... 142712
Cupric acetoarsenite..___ »... 12002038

7447394
Cupric nitrate..................... 3251238
Cupric oxalate.................... 5893663
Cupric sulfate..................... 7758987
Cupric sulfate, ammoniated 10380297
Cupric tartrate................... 815827
Cyanogen chloride............. 506774
Cyclohexane______ .....___..... 110827

2,4-D acid........................... 94757
2,4-D ester........................... 94111

94791
94804

1320189
1928387
1928616
1929733
2971382

25168267
53467111

D D T ................................... 50293
Diazinon.................................. 333415

Dicamha.................... ........ 1918009
Dichlobenil......................... 1194656
Dichlone............................. 117806
2,2-Dichloropropionic acid... 75990
Dichlorvos________________ _ 62737

Dieldrin.............................. 60571
109897
124403

Dinitrobenzene (mixed)....... 25154545

Dinftrophenol.................... 51285
(2.4-)

Diquat...................................... 85007
2764729

Disulfoton........................... 298044
Diuron................................ 330541
Dodecylbenzenesulfonic 27176870
acid.

115297
72208

563122

100414
Ethylenediamine...........____ 107153
Ethylenediamine- 60004
tetraacetic acid (EDTA).

Ferric ammonium citrate..... 1185575
Ferric ammonium oxalate... 2944674

55488874
7705080

Ferric fluoride.................... 7783508
Ferric nitrate...................... 10421484

10028225

Ferrous ammonium sulfate. 10045893
Ferrous chloride................. 7758943

Synonyms Isomers CAS No.

Cresylic acid_________ __________ _____ m -...... .......  108394
Hydroxytoluene ...................  o -................. 95487

p -_________  106445
Copper acetate, crystalized verdigris..........................................
Copper acetoarsenite, copper ace- .................. ................ ......
tate arsenite, Paris green.

Copper chloride..... ................ ............ .................... ..................
Copper nitrate ........................................
Copper oxalate ............................................
Copper sulfate...................... ........................... ............ -
Ammoniated copper sulfate............... ........................... ...........
Copper tartrate..... ............ ................................ , ,,

Hexahydrobenzene, hexamethylene, 
hexanaphthene.

2.4- dichlorophenoxyacetic acid..........
2.4- dichlorophenoxyacetic acid ester

Dipofene, Diazitol, Basudin, Spec- ..................v. ............
tracide.

2-methoxy-3,6-dichlorobenzoic aeid...........................
2,6-dichlorobenzonitrile, 2.6-DBN.........................................
Phygon, dichloronaphthoquinone.......................................
Dalapon....____ ......................... ........................................
2,2-dichlorovinyl dimethyl phos- ....„............................
phate, Vapona.

Dinitrobenzol......... 99650

Aldif en .................

o -.........
P -.......
(2,5-)

528290
100254
329715

(2,6-).... 573568
Aquacide.................. ..................................................................
Dex troné, Reglone, Diquat dibro- ............... ...... ................
mide.

DI-syston_______________________ ___________ ______________ __ __
DCMU, D M Ü .............................................. ...............................

Thiodan.................................. ..........
Mendrin, Compound 269.....................
Nialate, ethyl methylene, phosphor- 
odithioate.

Phenylethane
1,2-diaminoethane_____ .......................
Edetic acid, Havidote^ (ethylenedini- 
trilo )-tetraacetic acid.

Ammonium ferric citrate«.___ ...........
Ammonium ferric oxalate

Flores martis, iron trichloride

Iron nitrate.......................................... .
Ferric persulfate, ferric sesquisul- ......
fate, ferric tersulfate.

Mohr’s salt, iron ammonium sulfate.......
Iron chloride, iron dichloride, iron ...« 
protochloride.

FEDERAL REGISTER, V O L  43, NO, 49— MONDAY, MARCH 13, 1978



RULES AND REGULATIONS

Table 116.4A.—List of hazardous substances—Continued

Common name

Ferrous sulfate.

Formaldehyde.

Formic acid......
Fumarie acid....

Furfural................................
Guthion.................................
Heptachlor............................
Hydrochloric acid................
Hydrofluoric acid................
Hydrogen cyanide...............
Isoprene................................
Isopropanolamine 
dodecylbenzenesulfonate. 

Kelthane...............................

Lead acetate... 
Lead arsenate

Lead chloride.....
Lead fluoborate 
Lead fluoride.....
Lead iodide........
Lead nitrate.......
Lead stearate.....

Lead sulfate...........
Lead sulfide...........
Lead thiocyanate.. 
Lindane..................

Lithium chromate 
Malathion..............
Maleic acid...........

Maleic anhydride........

Mercuric cyanide........
Mercuric nitrate.........
Mercuric sulfate.........
Mercuric thiocyanate

Mercurous nitrate.....

Methoxychlor........................
Methyl mercaptan.................

Methyl methacrylate............

Methyl parathion..................
Mevinphos..............................
Mexacarbate.......................
Monoethylamine...................
Monomethy lamine................
Naled_______________________
Naphthalene...........................
Naphthenic acid....................

Nickel ammonium sulfate—  
Nickel chloride....................

CAS No. Synonyms Isomers CAS No.

7720787 Green vitrol............................................
7782630 Iron vitrol. iron sulfate, iron proto- ........................................

sulfate.
50000 Methyl aldehyde, methanol, forma- ...... ...»..........

lin.
64186 Methanoic acid...........................................................

110178 Trans-butenedioic acid, trans-1,2- ............................................
ethylenedicarboxylic acid, boletic 
acid, allomaleic acid.

68011 2-furaldehyde, pyromucic aldehyde...........................................
86500 Gusathion, azinphos-methyl........................................... .
76448 Velsicol-104, Drinox, Heptagran................................ .

7647010 Hydrogen chloride, muriatic acid...............................................
7664393 Fluohydric acid................................  ........................................

74608 Hydrocyanic acid.................................................... ..
78795 2-methyl-l,3-butadiene....................  .................................. ......

42504461

115322 Di(p-chlorophenyl)- ............................ .
trichloromethylcarbinol, DTMC, 
dicofoL

301042 Sugar of lead............................. .......................... ..
7784409 _______________________________ ______ ________________ ____________
7645252 ....................................................................................................

10102484 ______________________________________ _ __________ _______________
7758954 .................................... ..................................................... .........

13814965 Lead fluoroborate......................................... .............................
7783462 Lead difluoride, plumbous fluoride.............................................

10101630 ............................... ....................................................................
10099748 ..................... .......................... .................................... ...............
7428480 Stearic acid lead salt.......... ....................................... ...........—
1072351 ........................................... ........................................................

52652592 ................................ ...................................... .............. ..............
7446142 _____________ ____________________ _________________________________
1314870 Galena___________________ _________________________________ _______
592870 Lead sulfocyanate.......................................................................
58899 Gamma-BHC, gamma-benzene hex- ..................................

achloride.
14307358 ______i..................... ...................................................................

121755 Phospothion...... .............................. .— .................... .............
110167 Cis-butenedioic acid, cis-1,2- ........................................

ethylenedicarboxylic acid, toxilic 
acid.

108316 2,5-furandlone, cis/butenedioic an- .........................
hydride, toxilic anhydride.

592041 Mercury cyanide................................... .........................
10045940 Mercury nitrate, mercury pemitrate ...................... .
7783359 Mercury sulfate, mercury persulfate ..........................
592858 Mercury thiocyanate, mercuric sul- ..................... .....................

focyanate, mercuric sulfocyanide.
7782867

10415755 _______________________ _______________  _________ ___________ ______
Mercury protonitrate........................... ........................................

72435 DMDT, methoxy-DDT....... ......... ............................ — .....--------
74931 Methanethiol, mercaptomethane, ..................... - .......- ........

methyl sulfhydrate, thiomethyl al
cohol.

80626 Methacrylic acid methyl ester, .........................................
methyl-2-methyl-2-propenoate.

298000 Nitrox-80__________________________ ____________________ _________
7786347 Phosdrin............................... .....................................................
315184 Zectran................................................................... .......................
75047 Ethylamine, aminoethane................... .................... ...................
74895 Methylamine, aminomethane......... .. ................. ................

300765 Dibrom......................... ................... ........................... ..............
91203 White tar, tar camphor, naphthalin. ........................................

1338245 Cyclohexanecarboxylic acid, hexa- ............................................
hydrobenzoic acid.

15699180 Ammonium nickel sulfate................  .................. ....................
37211055 Nickelous chloride..................................... .............
7718549 .................................... ..............................................................
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Table 116.4A.—List of hazardous substances—Continued

10485

Common name CAS No. Synonyms Isomers CAS No.

Nickel hydroxide ......
Nickel nitrate..........
Nickel sulfate............
Nitric acid..................
Nitrobenzene 
Nitrogen dioxide.......
Nitrophenol (mixed)

Paraformaldehyde

Parathion.................
Pentachlorophenol. 
Phenol......................

Phosgene..................

Phosphoric acid......
Phosphorus..............

Phosphorus oxychloride ......

Phosphorus pentasulfide....

Phosphorus trichloride........
Polychorinated biphenyls....

Potassium arsenate.............
Potassium arsenite................
Potassium bichromate...... »
Potassium chromate......—
Potassium cyanide................
Potassium hydroxide............

Potassium permanganate..... 
Propionic acid.....................

Propionic anhydride...».....»

Pyrethrins....................... ....

Quinoline

Resorcinol

Selenium oxide....................
Sodium..................................
Sodjum arsenate....»»»»»»»»
Sodium arsenite.....................
Sodium bichromate...............
Sodium bifluoride....»»»»»..»
Sodium bisulfite..»»»..»..».....

Sodium chromate................
Sodium cyanide..__ .............
Sodium dodecylbenzene- 
sulfonate.

Sodium flu o rid e »»»».»»»»»» 
Sodium hydrosulfide...........
Sodium hydroxide...».»»»»».

Sodium hypochlorite..........

Sodium m ethylate.».»»»»»». 
Sodium nitrite..............».»»».
Sodium phosphate, dibasic..

12054487 Nickelous hydroxide............................................................~~~~
14216752 __________________________________ ____________________ ___________
7786814 Nickelous su lfa te »...»»»»»»».»».»»»»...........................................
7697372 Aqua fortis ........................................... »....»............. .

98953 Nitrobenzol, oil of mirbane.......................... ................... ».......»
10102440 Nitrogen tetraoxide............................. ................... .
25154556 Mononitrophenol............................... m -............... 554847

o -_________  88755
p -_________  100027

30525894 Paraform, Formagene, Triformol............................ ...............
polymerized formaldehyde, polyox- 
ymethylene.

56382 DNTP, Niran--------------------------------------------- ---------------------------
87865 PCP, Penta_____________________________________ ________________

108952 Carbolic acid, phenyl hydroxide, hy- ........................................
droxybenzene, oxybenzene.

75445 Diphosgene, carbonyl chloride, ............................................
chlorof ormyl chloride.

7664382 Orthophosphoricacid..................................... »..»......................
7723140 Black phosphorus, red phosphorus.........................

white phosphorus, yellow phospho
rus.

10025873 Phosphoryl chloride, phosphorus ...........................
chloride.

1314803 Phosphoric sulfide, thiophosphoric ........................................
anhydride, phosphorus persulfide.

7719122 Phosphorous chloride...............................................
1336363 PCB, Aroclor, polychlorinated di- ..........................................

phenyls.
7784410 ........................................ ...........................................................

10124502 Potassium m etaarsenite.......»».»»»».» .................................. .».»
7778509 Potassium dichromate...................................................
7789006 __________________________________________________________________
151508 ____________________ __________________ __________________ ________

1310583 Potassium hydrate, caustic potash, ...........................
potassa.

7722647 Chameleon m ineral»»»»„ »»„ „ »„ ».................................. .
79094 Propanoic acid, methylacetic acid, ........................................

ethylformic acid.
123626 Propanoic anhydride, methylacetic ........»...».»........................

anhydride.
121299 Pyrethrin I.t....... .......................................................................
121211 Pyrethrin H ................ ........................................................... .
91225 1-benzazine, benzo(b)pyridine, leuo- ....»...»......................... »...

coline, chinoleine, leucol.
108463 Resorcin, 1,3-benzenediol, meta-di- .„.....................

hydroxybenzene.
7446084 Selenimn d ioxide............»»»»»»»»»».» ............................................
7440235 Natrium ______________________ ________________________ _________
7631892 Disodium arsenate................................................................... »..
7784465 Sodium metaarsenite.................................................................

10588019 Sodium dichromate.................................»....».................
1333831 .........................................................................».........................
7631905 Sodium acid sulfite, sodium hydro- ..........................................

gen sulfite.
7775113 _________________________________________ _________________________
143339 ............... ............ ............................................................ ...........

25155300 _____________________________ J......................................................

7681494 Villiaumite__________________________
16721805 Sodium hydrogen su lfide»»»»»»»»»». 
1310732 Caustic soda, soda lye, sodium hy

drate.
7681529 Bleach______________________________

10022705 ______________________________________
124414 Sodium m ethoxide.»»»»».»»»»»»»»»..

7632000 ______________________________________
7558794 ______________________________________

10039324 ______________________________________
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T able  116.4A.—List o f hazardous substances—Continued  

Common name CAS No. Synonyms Isomers CAS No.

10028247
10140655

Sodium phosphate, tribasic. 7785844 
7601549 

10101890 
10361894 
7758294 

10124568
Sodium selenite...................... 10102188

7782823
Strontium chromate........... 7789062
Strychnine_________________  57249
Styrene______________   100425

Sulfuric acid........................... 7664939
Sulfur monochloride......... . 12771083
2.4.5- T  acid__________  93765
2.4.5- T  ester...._____ .............. 2546597

93798
61792072
1928478

25168154
T D E ____ _____......................... 72548
Tetraethyl lead— — —. 78002
Tetraethyl pyrophosphate.. 107493
-Toluene................................... 108883

Toxaphene.......................... 8061352
Trichlorfon............................. 52686

Trichlorophenol.................... 25167822

Triethanolamine 27323417
dodecylbenzenesulfonate.

Triethylamine........................ 121448
Trimethylamine..................  75503
Uranyl acetate.................— 541093
Uranyl nitrate................   10102064

36478769
Vanadium pentoxide........— 1314621

Vanadyl sulfate..................»— 27774136
Vinyl acetate.......................... 108054
Xylene (mixed).............»........ 1330207

Xyleneol___________________  1300716

Zinc acetate—.......—————  557346
Zinc ammonium chloride»— 14639975

14639986 
52628258

Zinc borate.....—.—..—.—.—»— 1332076
Zinc b r o m i d e 7699458 
Zinc c a r b o n a t e 3486359 
Zinc chloride.......................... 7646857
Zinc cyanide........................... 557211
Zinc fluoride...........—............. 7783495
Zinc formate.....— ..— ..— 557415
Zinc hydrosulfite.........—....... 7779864
Zinc nitrate......................—.... 7779886
Zinc phenosulfonate............. 127822
Zinc phosphide— 1314847 
Zinc silicofluoride......——».— 16871719
Zinc sulfate...—..——— —  7733020

Zirconium nitrate......—..—.... 13746899
Zirconium potassium 16923958
fluoride.

Zirconium sulfate....—..—..—. 14644612
Zirconium tetra-chloride—  10026116

Vinylbenzene, phenylethylene, 
styrol, styrolene, cinnamene, cinna- 
moL

Oil of vitriol, oleum...—....................
Sulfur chloride........— — ...............
2.4.5- trichlorophenoxy-acetic acid.....
2.4.5- trichlorophenoxy/acetic esters.

D D D ________________________________
Lead tetraethyl, T E L ........................... ..
TEPP........................................ ....... ..
Toluol, methylbenzene, phenyl- .. 
methane, Methacide.

Camphechlor ..
Dipterex...............................................
Dylox............................................. .......
Collunosol, Dowicide 2 or 2S, Omal, .. 
Phenachlor.

TMA

Vanadic anhydride, vanadic acid an- .—»..— 
hydride.

Vanadic sulfate, vanadium sulfate..— »..——.
Acetic acid ethylene ether............................
Dimethylbenzene.............— m- —...

Xylol...._______________________________ o ------
p-----

Dimethylphenol, 
hydroxy dimethylbenzene.

Butter of zinc.

Zinc sulfocarbolate —  ......................——....

Zinc fluorsilicate___
White vitriol, zinc vitriol, white cop
peras.

Disulfatozirconic acid.

108383
95476

106423

T able 116.4B.—List o f Hazardous 64197 Acetic acid 76448 Heptachlor
Substances B y  CAS Number 65850 Benzoic acid 78002 Tetraethyl lead

CAS No. and common name 67663 Chloroform ' 78795 Isoprene
50000 Formaldehyde 71432 Benzene 78819 iso-Butylamine
50293 DDT 72208 Endrin 79094 Propionic acid
51285 2,4-Dinitrophenol 72435 Methoxychlor 79312 iso-Butyric acid
52686 Trichlorfon 72548 TDE 79367 Acetyl chloride
56382 Parathion 74895 Monomethylamine 80626 Methyl methacrylate
56724 Coumaphos 74908 Hydrogen cyanide 85007 Diquat
57249 Strychnine 74931 Methyl mercaptan 86500 Guthion
57749 Chlordane 75047 Monoethylamine 87865 Pentachlorophenol
58899 Lindane 75070 Acetaldehyde 88755 o-Nitrophenol
60004 Ethylenediaminetetraacetic acid 75150 Carbon disulfide 91203 Naphthalene

(EDTA) 75207 Calcium carbide 91225 Quinoline
60571 Dieldrin 75445 Phosgene 93765 2,4,5-T acid
62533 Aniline 75503 Trimethylamine 93798 2,4,5-T ester
62737 Dichlorvos 75649 tert-Butylamine 94111 2,4-D ester
63252 Carbaryl 75865 Acetone cyanohydrin 94757 2,4-D acid

. 64186 Formic acid 75990 2,2-Dichloropropionic acid 94791 2,4-D ester
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94804 2,4-D Butyl ester
95476 o-Xylene
95487 o-Cresol
98011 Furfural
98884 Benzoyl chloride
98953 Nitrobenzene
99650 m-Dinitrobenzene
100027 p-Nitrophenol
100254 p-Dinitrobenzene
100414 Ethylbenzene
100425 Styrene
100447 Benzyl chloride
100470 Benzonitrile
105464 sec-Butyl acetate
106423 p-Xylene
106445 p-Cresol
107028 Acrolein
107051 Allyl chloride
107131 Acrylonitrile
107153 Ethylenediamine
107186 Allyl alcohol
107493 Tetraethyl pyrophosphate
107926 n-Butyric acid
108054 Vinyl acetate
108247 Acetic anhydride
108316 Maleic anhydride
108383 m-Xylene
108394 m-Cresol
108463 Resorcinol
108883 Toluene
108907 Chlorobenzene
108952 Phenol
109739 n-Butylamine
109897 Diethylamine
110167 Maleic acid
110178 Fumaric acid
110190 iso-Butyl acetate
110827 Cyclohexane
115297 Endosulfan
115322 Kelthane
117806 Dichlone
121211 Pyrethrin
121299 Pyrethrin
121448 Triethylamine
121755 Malathion
123626 Propionic anhydride
123864 n-Butyl acetate
123922 iso-Amyl acetate
124403 Dimethylamine
124414 Sodium methylate
127822 Zinc phenolsulfonate
133062 Captan
142712 Cupric acetate
143339 Sodium cyanide
151508 Potassium cyanide
298000 Methyl parathion
298044 Disulfoton
300765 Naled
301042 Lead acetate
309002 Aldrin
315184 Mexacarbate
329715 2,5-Dinitrophenol
330541 Diuron
333415 Diazinon
506774 Cyanogen chloride
506876 Ammonium carbonate
506967 Acetyl bromide
513495 sec-Butylamine
528290 o-Dinitrobenzene
540885 tert-Butyl acetate
541093 Uranyl acetate
542621 Barium cyanide
543908 Cadmium acetate
544183 Cobaltous formate
554847 m-Nitrophenol
557211 Zinc cyanide
557346 Zinc acetate
557415 Zinc formate
563122 Ethion
573568 2,6-Dinitrophenol
592018 Calcium cyanide
592041 Mercuric cyanide
592858 Mercuric thiocyanate

592870 Lead thiocyanate 
625161 tert-Amyl acetate 
626380 sec-Amyl acetate 
628637 n-Amyl acetate 
631618 Ammonium acetate 
815827 Cupric tartrate 
1066304 Chromic acetate 
1066337 Ammonium bicarbonate 
1072351 Lead stearate 
1111780 Ammonium carbamate ' 
1185575 Ferric ammonium citrate 
1194656 Dichlobenil 
1300716 Xylenol 
1303282 Arsenic pentoxide 
1303328 Arsenic disulfide 
1303339 Arsenic trisulfide 
1305620 Calcium hydroxide 
1305788 Calcium oxide 
1309644 Antimony trioxide 
1310583 Potassium hydroxide 
1310732 Sodium hydroxide 
1314621 Vanadium pentoxide 
1314803 Phosphorus pentasulfide 
1314847 Zinc phosphide 
1314870 Lead sulfide 
1319773 Cresol (mixed)
1320189 2,4-Dester
1327533 Arsenic trioxide
1330207 Xylene
1332076 Zinc borate
1333831 Sodium bifluoride
1336216 Ammonium hydroxide
1336363 Polychlorinated biphenyls
1338245 Naphthenic acid
1341497 Ammonium bifluoride
1762954 Ammonium thiocyanate
1863634 Ammonium benzoate
1918009 Dicamba
1928387 2,4-D esters
1928478 2,4,5-Tester
1928616 2,4-Dester
1929733 2,4-Dester
2545597 2,4,5-Tester
2764729 Diquat
2921882 Chlorpyrifos
2944674 Ferric ammonium oxalate
2971382 2,4-Dester
3012655 Ammonium citrate, dibasic
3164292 Ammonium tartrate
3251238 Cupric nitrate
3486359 Zinc carbonate
5893663 Cupric oxalate
5972736 Ammonium oxalate
6009707 Am m onium  oxalate
6369966 2,4,5-Tester
7428480 Lead stearate
7440235 Sodium
7446084 Selenium oxide
7446142 Lead sulfate
7447394 Cupric chloride
7558794 Sodium phosphate, dibasic
7601549 Sodium phosphate, tribasic
7631892 Sodium arsenate
7631905 Sodium bisulfite
7632000 Sodium nitrite
7645252 Lead arsenate
7646857 Zinc chloride
7647010 Hydrochloric acid
7647189 Antimony pentachloride
7664382 Phosphoric acid
7664393 Hydrofluoric acid
7664417 Ammonia
7664939 Sulfuric acid
7681494 Sodium fluoride
7681529 Sodium hypochlorite
7697372 Nitric acid
7699458 Zinc bromide
7705080 Ferric chloride
7718549 Nickel chloride
7719122 Phosphorus trichloride
7720787 Ferrous sulfate
7722647 Potassium permanganate
7723140 Phosphorus

7733020 Zinc sulfate 
7758294 Sodium phosphate, tribasic 
7758943 Ferrous chloride 
7758954 Lead chloride 
7758987 Cupric sulfate 
7773060 Ammonium sulfamate 
7775113 Sodium chromate 
7778441 Calcium arsenate 
7778509 Potassium bichromate 
7778543 Calcium hypochlorite 
7779864 Zinc hydrosulfite 
7779886 Zinc nitrate 
7782505 Chlorine 
7782630 Ferrous sulfate 
7782823 Sodium selenite 
7782867 Mercurous nitrate 
7783188 Ammonium thiosulfate 
7783359 Mercuric sulfate 
7783462 Lead fluoride 
7783495 Zinc fluoride 
7783508 Ferric fluoride 
7783564 Antimony trifluoride 
7784341 Arsenic trichloride
7784409 Lead arsenate
7784410 Potassium arsenate 
7784465 Sodium arsenite 
7785844 Sodium phosphate, tribasic 
7786347 Mevinphos
7786814 Nickel sulfate 
7787475 Beryllium chloride 
7787497 Beryllium fluoride 
7787555 Beryllium nitrate 
7788989 Ammonium chromate 
7789006 Potassium chromate 
7789062 Strontium chromate 
7789095 Ammonium bichromate 
7789426 Cadmium bromide 
7789437 Cobaltous bromide 
7789619 Antimony tribromide 
7790945 Chlorosulfonic acid 
8001352 Toxaphene 
10022705 Sodium hypochlorite 
10025873 Phosphorus oxychloride 
10025919 Antimony trichloride 
10026116 Zirconium tetrachloride 
10028225 Ferric sulfate 
10028247 Sodium phosphate, dibasic 
10039324 Sodium phosphate, dibasic 
10043013 Aluminum sulfate 
10045893 Ferrous ammonium sulfate 
10045940 Mercuric nitrate 
10049055 Chromous chloride 
10099748 Lead nitrate 
10101538 Chromic sulfate 
10101630 Lead iodide 
10101890 Sodium phosphate, tribasic 
10102064 Uranyl nitrate 
10102188 Sodium selenite 
10102440 Nitrogen dioxide 
10102484 Lead arsenate 
10108642 Cadmium chloride 
10124502 Potassium arsenite 
10124568 Sodium phosphate, tribasic 
10140655 Sodium phosphate, dibasic 
10192300 Ammonium bisulfite 
10196040 Ammonium sulfite 
10361894 Sodium phosphate, tribasic 
10380297 Cupric sulfate, ammoniated 
10415755 Mercurous nitrate 
10421484 Ferric nitrate 
10588019 Sodium bichromate 
11115745 Chromic acid 
12002038 Cupric acetoarsenite 
12054487 Nickel hydroxide 
12125018 Ammonium fluoride 
12125029 Ammonium chloride 
12135761 Ammonium sulfide 
12771083 Sulfur chloride 
13597994 Beryllium nitrate 
13746899 Zirconium nitrate 
13765190 Calcium chromate 
13814965 Lead fluoborate 
13826830 Ammonium fluoborate
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13952846 sec-Butylamine 
14017415 Cobaltous sulfamate 
14216752 Nickel nitrate 
14258492 Ammonium oxalate 
14307358 Lithium chromate 
14307438 Ammonium tartrate 
14639975 Zinc ammonium chloride 
14639986 Zinc ammonium chloride 
14644612 Zirconium sulfate 
15699180 Nickel ammonium sulfate 
16721805 Sodium hydrosulfide 
16871719 Zinc silicofluoride 
16919190 Am m onium  silicofluoride 
16923958 Zirconium potassium fluoride 
25154545 Dinitrobenzene 
25154556 Nitrophenol 
25155300 Sodium dodecylbenzenesulfonate 
25167822 Trjchlorophenol 
25168154 2,4,5-Tester 
25168267 2,4-Dester 
26264062 Calcium 

dodecylbenzenesulfonate 
27176870 Dodecylbenzenesulfonic acid 
27323417 Triethanolamine 

dodecylbenzenesulfonate 
27774136 Vanadyl sulfate 
28300745 Antimony potassium tartrate 
30525894 Paraformaldehyde 
36478769 Uranyl nitrate 
37211055 Nickel chloride 
42504461 Dodecylbenzenesulfonate isopro- 

panolamine
52628258 Zinc am m onium  chloride 
52740166 Calcium arsenite 
53467111 2,4-Dester 
55488874 Ferric am m onium  oxalate 
61792072 2,4,5-Tester

[FR  Doc. 78-6339 Filed 3-10-78; 8:45 am]

[6560-01]
CFRL 829-31

PART 117— DETERMINATION OF RE
MOVABILITY OF HAZARDOUS 
SUBSTANCES

AGENCY: Environmental Protection 
Agency.
ACTION: Final rulemaking.
SUMMARY: This regulation estab
lishes new rules for the determinina- 
tion of the removability of hazardous 
substances as required under a provi
sion of the Federal Water Pollution 
Control Act. This regulation should be 
read in conjunction with other new 
regulations for hazardous substances 
which are also being promulgated 
today in this same separate part of the 
F e d e r a l  R e g is t e r , and which desig
nate hazardous substances, harmful 
quantities, and rates of penalty.
EFFECTIVE DATE: June 12, 1978, 
except for vessels. For vessels the ef
fective date is September 11,1978.
FOR FURTHER INFORMATION 
CONTACT:

Kenneth M. Mackenthun, Director, 
Criteria and Standards Division 
(WH-585), U.S. Environmental Pro
tection Agency, 401 M Street, SW., 
Washington, D.C. 20460 (phone: 202- 
755-0100).

SUPPLEMENTARY INFORMATION: 
On December 30, 1975, a document

was published in the F e d e r a l  R e g is t e r  
(40 FR 59977) proposing to create a 
new part 117 in T itle 40 o f the Code of 
Federal Regulations, it was a proposed 
determination of actual removability 
under section 311(b)(2)(B)(i) o f the 
Federal Water Pollution Control Act 
(33 U.S.C. 1251 et seq.) (the Act) for 
substances proposed as hazardous sub
stances under Section 311(b)(2)(A) of 
the Act (40 FR 59960). A t the same 
time, the designation of hazardous 
substances, determination of harmful 
quantities and determination o f penal
ty rates were proposed as Parts 116, 
118 and 119 respectively. Final pro
mulgation of those regulations is con
current with this rulemaking.

Interested persons were given until 
March 1, 1976 to submit written com
ments on all aspects of the proposed 
rules. Each of the comments received 
has been carefully considered in 
adopting the final rules which are pro
mulgated at this time.

1. Removability o f oil-like sub
stances. A  number o f commenters ex
pressed the opinion that certain o f the 
proposed hazardous substances could 
actually be removed from the water 
after discharge. A fter reviewing the 
comments, physical-chemical data, 
and existing oil removal technology, it 
is agreed that some designated sub
stances can actually be removed under 
most conditions o f discharge. It  is 
noted that these substances have 
limited water solubility, a relatively 
cohesive mass and are less dense than 
water. Thus, they resemble petroleum 
oils in their behavior when discharged 
to water. The substances can be de
scribed as those with specific gravities 
less than 1.0 and water solubility less 
than 1,000 mg/1. Accordingly, the final 
rule makes the determination that 
amyl acetate, ethylbenzene, xylene, 
allyl chloride, benzene, cyclohexane, 
isoprene, methyl methacrylate, sty
rene, and toluene can actually be re
moved.

2. Definition o f removability. Many 
comments dealing with the question of 
removability expressed alternative in
terpretations from that proposed by 
the Agency. The basic issue is that sec
tion 311(a)(8) defines the term remove 
or removal as follows. “ (8) ‘remove or 
removal’ refers to removal of the oil or 
hazardous substances from the water 
and shorelines or the taking of such 
other actions as may be necessary to 
minimize or mitigate damage to the 
public health or welfare, including, 
but not limited to, fish, shellfish, wild
life, and public and private property, 
shorelines, and beaches.”

It was recognized that for every sub
stance it may be possible to take some 
action to minimize or mitigate dam
ages to public health or welfare de
pending on the circumstances of the 
discharge. Thus, commenters argued 
that under this part of the definition

of remove or removal, all substances 
should be determined to be removable.

However, section 311(bX2)(B)(i) re
quires a determination whether any 
designated substance can actually be 
removed (emphasis added). The Agen
cy’s proposal stated that this determi
nation o f actual removability was sep
arable from the definition qf remove 
or removal found in Section 311(a)(8) 
and referred only to the actual phys
ical, chemical, or biological separation 
of the substance from the water.

W ith regard to the question of 
actual removability, the chemical, 
physical, or biological separation of a 
pollutant from the water or shorelines 
depends upon the hydrological charac
teristics of the receiving water at least 
as much as upon the properties of the 
substances. In general a substance 
when discharged to a contained water 
body of limited size often can actually 
be removed to some degree from that 
water body or shoreline. On the other 
hand, such substances when dis
charged to a large free flowing water 
body cannot, in general, be effectively 
separated from the water. Often it is 
the water body and other circum
stances surrounding the discharge 
that dictate the success of attempts to 
actually remove the substance. Howev
er section 311 requires that the deter
mination of actual removability be 
made with respect to designated sub
stances rather than receiving water 
bodies. In addition, section 311 also ap
plies to discharges to the shorelines of 
the navigable waters. Discharges of 
designated substances which result in 
contaminated shorelines can nearly 
always be physically or chemically re
moved to some degree from the shore
line. Thus, for substances other than 
those identified as actually removable, 
there is no clear a p riori determina
tion of removability which will satisfy 
all potential discharge situations. In 
effect, many substances are only par
tially removable and therefore also 
partially nonremovable. As stated in 
the proposed rulemaking, the intent of 
section 311 and the implementing reg
ulations is the prevention of dis
charges of hazardous substances. A  de
termination that all substances are ac
tually removable would negate the in
centives for cleaner operation and 
more careful handling provided by the 
civil penalties in those circumstances 
where discharges, while subject to 
mitigation, cannot be actually re
moved. Therefore, the Agency has de
termined that the most satisfactory 
definition, and the one which best sat
isfies the congressional intent, is to 
define oil-like hazardous substances as 
actually removable, and to define 
other, less* generally removable haz
ardous substances, as not actually re
movable. Such non-oil-like hazardous 
substances can on occasion be partial
ly removed from the water or adjoin-
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ing shorelines. On the whole, however, 
such substances will not in fact be re
movable and so are properly designat
ed as “not actually removable/’ Since 
Congress has in essence defined oil as 
removable, it is logical to define sub
stances with oil-like physical charac
teristics as removable.

As noted previously in the Preamble 
to this Part 117 some substances have 
been described as oil-like on the basis 
of similarity in behavior to oil when 
discharged to water, i.e., limited solu
bility, less dense than water, and rela
tively cohesive mass. The Act defines 
oil in narrative form but left to the 
Agency the responsibility for designat
ing and therefore, defining hazardous 
substances. The Agency defined haz
ardous substances in Part 116 on the 
basis of toxicological effects. For Part 
117 the Agency developed a rationale 
to distinguish between oils and oil-like 
hazardous substances. That rationale 
is as follows:

I. I f  the substance is petroleum de
rived and:

A. I f  it has a defined chemical struc
ture, it is a candidate hazardous sub
stance.

B. I f  the substance’s chemical struc
ture is not defined and if it contains 
both:

1. mixtures of isomers, and
2. Members of a homologous series,

i.e., series of organic compounds with 
members differing from successive 
members by increments of CH2, the 
substance is classified as a petroleum 
oil and is not covered by these regula
tions.

II. I f  the substance is non-petroleum 
derived and:

A. I f it is not an organic solvent ex
tractable, it is a candidate hazardous 
substance.

B. I f  it is organic solvent extractable 
and:

1. I f  it has a defined chemical struc
ture, it is a candidate hazardous sub
stance.

2. I f  the substance’s chemical struc
ture is not defined and if it contains 
both:

(a) mixtures of isomers, and
(b) member of a homologous series, 

the substance is covered by these regu
lations.
On the basis of the foregoing, the ten 
oil-like substances previously identi
fied have been determined to be re
movable hazardous substances.

The proposed regulation, under 
§117.3, made the determination that 
discharges of substances that are not 
actually removable are nonetheless 
subject to damage mitigation actions 
taken under Section 311(c). Section 57 
of the Clean Water Act (Pub. L. 95- 
217) provides (in new section 
311(b)(2)(B)(v)) that the Administra
tor may act to mitigate the damage 
caused by discharges of nonremovable 
hazardous substances and that the

cost of such mitigation is to be deemed 
a cost incurred under Section 311(c) 
and thus recoverable from the respon
sible person under sections 311 (f ) or
(g).

3. Guidelines fo r M itigation:
Several commenters addressed the

need for guidelines on methods and 
procedures for removal or mitigation 
of discharges of hazardous substances.

Section 3 li(j)(l)(A ) requires the pro
mulgation o f removal regulations. 
These regulations will be developed in 
cooperation with the U.S. Coast 
Guard. Until such time as those regu
lations are promulgated, appropriate 
damage mitigation actions are those 
reasonable steps taken to contain, neu
tralize, and remove the substance or 
other actions to protect the public 
health or welfare. The general pattern 
of operational response action is speci
fied in the National Oil and Hazardous 
Substances Contigency Plan (40 CFR 
1510.40). To insure that such actions 
are appropriate, the response plan 
should be carried out in consultation 
with and approval of the On-Scene 
Coordinator as defined in 40 CFR 
1510.36.

4. Definition o f M ixture:
It  was suggested that the definition 

o f mixture is too simplistic because it 
fails to recognize that the interactions 
o f the two or more substances could 
produce a third substance more or less 
toxic than either of the substances 
being combined.

I f  two or more substances are chemi
cally combined to form a non-hazard- 
ous substance, which is then dis
charged, there is no violation of sec
tion 311, but there may be violation of 
other sections o f the Act or of other 
laws such as the Resource Conserva
tion and Recovery Act. On the other 
hand if such substances combine to 
form a hazardous substance there is a 
violation of section 311. Further, if a 
hazardous substance is discharged fo l
lowed by a discharge o f another sub
stance which renders the first sub
stance harmless, the violation of sec
tion 311 caused by the first discharge 
is not obviated by the discharge of the 
second substance. However, mitigation 
efforts may be considered by the Ad
ministrator in determining which pen
alty to apply, as provided in Part 119.

Dated: March 3,1978.
D ouglas M . C ostle , 

Administrator.
Part 117 is added as follows:

S6C
117.1 Applicability.
117.2 Definitions.
117.3 Determination of actual remova
bility.

A u t h o r it y : Secs. 311 and 501(a), Federal 
Water Pollution Control Act, (33 U.S.C. 
1251 et seq.).

§ 117.1 Applicability.
This regulation makes a determina

tion under section 311(b)(2)(B)(i) of

the Federal Water Pollution Control 
Act (the Act) as to the actual remov
ability o f substances designated under 
section 311(b)(2)(A). This regulation 
applies to substances designated as 
hazardous under 40 CFR part 116.

§ 117.2 Definitions.
Terms used in this part shall have 

the meanings as stated in 40 CFR part 
116 and as indicated below:

“Mixture” means any combination 
of two or more elements and/or com
pounds in solid, liquid or gaseous form 
except where such substances have 
undergone a chemical reaction so as to 
become inseparable by physical means.

“Remove” or "removal” refers to re
moval of the oil or hazardous sub
stances from the water and shorelines 
or the taking of such other actions as 
may be necessary to minimize or miti
gate damage to the public health or 
welfare, including, but not limited to, 
fish, shellfish, wildlife, and public and 
private property, shorelines, and 
beaches.

“Actually be removed”  means the 
separation and isolation of discharged 
hazardous substances from the waters 
by chemical, physical, or biological 
means.

§ 117.3 Determination of actual remov
ability.

It is determined that the following 
substances designated as hazardous 
under 40 CFR part 116 can actually be 
removed: A llyl chloride, amyl acetate, 
benzene, cyclohexane, ethylbenzene, 
isoprene, methyl methacrylate, sty
rene, toluene, xylene. A ll other ele
ments, compounds or their structural 
isomers, or mixtures thereof designat
ed as hazardous substances under 40 
CFR part 116 are determined to be not 
actually removable. The determina
tion that certain designated sub
stances cannot actually be removed by 
chemical, physical, or biological means 
does not relieve the discharger or 
third party from damage mitigation li
abilities under sections 311(f) and 
311(g) of the Act.

[FR  Doc. 78-6340 Filed 3-10-78; 8:45 ami

[6560-01]
[FRL 829-41

PART 118— DETERMINATION OF 
HARMFUL QUANTITIES FOR HAZ
ARDOUS SUBSTANCES

AGENCY: Environmental Protection 
Agency.
ACTION: Final rulemaking.
SUMMARY: This regulation estab
lishes new rules for the determina
tions of harmful quantities of hazard
ous substances, as required by a provi
sion of the Federal Water Pollution
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Control Act. This regulation should be 
read in conjunction with other new 
regulations for hazardous substances, 
which are also being promulgated 
today in this same separate part of the 
F e d e r a l  R e g is t e r , and which desig
nate hazardous substances, removabil
ity, and rates of penalty.
EFFECTIVE DATES: June 12, 1978, 
except for vessels. The effective date 
for vessels is September 11,1978.
FOR FURTHER INFORM ATION 
CONTACT:

Kenneth M. Mackenthun, Director,
Criteria and Standards Division
(WH-585), O ffice o f Water and Haz
ardous Materials, U.S. Environmen
tal Protection Agency, 401 M Street
SW., Washington, D.C. 20460
(phone: 202-755-0100).

SUPPLEMENTARY INFORMATION: 
The Administrator o f the Environ
mental Protection Agency proposed in 
the F e d e r a l  R e g is t e r  of December 30, 
1975 (40 FR 59982), to create a new 
part 118 in title 40 of the code of Fed
eral Regulations which made a deter
mination of harmful quantities under 
section 311(b)(4) of the Federal Water 
Pollution Control Act (33 U.S.C. 1251 
et seq.) (the Act), for substances desig
nated under section 311(b)(2)(A) o f 
that Act. A t the same time the desig
nation of hazardous substances, deter
mination o f actual removability, and 
establishment o f units o f measure
ment and penalty rates were also pro
posed as parts 116,117, and 119 respec
tively. Final promulgation of those 
regulations is concurrent with this ru
lemaking.

Method fo r determining harmful 
Quantities. The December 30, 1975, 
proposal (40 FR 59982-89) described a 
procedure developed for determining 
harmful quantities based on a hazard
ous material classification system 
found in Annex I I  o f the International 
Conference on Marine Pollution, 1973, 
which was submitted by the Intergov
ernmental Maritime Consultative Or
ganization (IM CO) to member nations 
for adoption. The Agency indicated 
that a number of modifications to the 
basic IMCO system were required to 
satisfy the requirements o f section 
311. The modifications required were 
then used by the Agency in developing 
the table described at 40 FR 59988 as 
Table I, EPA Guidelines for Categoriz
ing Hazardous Materials, which was to 
be used in conjunction with acute tox
icity in determining harmful quanti
ties.

Since the December 30,1975, propos
al, the Agency has reevaluated the use 
and appropriateness of the modified 
IMCO guidelines for categorizing haz
ardous substances. It  was found that 
the IMCO guidelines and the proposed 
modifications to them required various 
subjective judgments, and relied, to 
some extent, on rather ill-defined ef-
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.fects such as biocheniical oxygen 
demand, reduction of amenities, and 
the tainting of seafood. Further, these 
effects were not utilized in the pro
posed determination of harmful quan
tities. Therefore, this final rulemaking 
simplifies the categorization process to 
employ only the acute aquatic toxicity 
o f the designated substances in deriv
ing the harmful quantity categories. A  
result of this simplification is that 
substances for which no acute toxicity 
data are available are not categorized. 
As explained in the preamble to part 
116 published elsewhere in this issue 
of the F e d e r a l  R e g is t e r , only two sub
stances, adiponitrile and acetone cyan
ohydrin were proposed solely because 
of toxicological effects other than 
aquatic. Since that time, aquatic toxic
ity data for acetone cyanohydrin 
which support its final designation 
have become available. No similar sup
porting data for adiponitrile have 
become available and that substance 
was deleted from the final listing of 
hazardous substances. Although not 
used in the present rulemaking action, 
part 116 adopts selection criteria deal
ing with acute toxic effects to mam
mals and plants. A t such time that 
those or other selection criteria are 
utilized for the designation of hazard
ous substances, this simplified system 
for categorizing substances according 
to their relative potential for harm 
will be supplemented.

Toxicological data for individual 
substances used in determining harm
ful quantities were derived from the 
compendium of information fact 
sheets entitled, Hazardous Substances 
Facts Sheets, 1977, which are available 
from the Environmental Protection 
Agency. In addition, other primary 
sources of data were: Water Quality 
Criteria Federal Water Pollution Con
trol Administration, 1968, Water Qual
ity Criteria 1972, EPA, March 1973, 
and quality Criteria for Water, EPA 
440/9-76-023, July 1976.

Comments. Interested persons were 
given until March 1, 1976, to submit 
written comments concerning all as
pects of the proposed rules. Each of 
the comments received has been care
fully considered in adopting the final 
rules which are promulgated at this 
time.

1. Special waters. Many comment 
letters addressed the definition of Spe
cial Waters and the proposed determi
nation that any quantity of a designat
ed substance discharged to these 
waters constituted a harmful quantity. 
A  majority o f those commenting on 
this point believed the proposal lacked 
adequate definition or justification 
and would not result in a workable ap
proach.

Special waters were proposed to be 
defined as those waters which are: (1) 
Drinking water reservoirs; (2) part of a 
designated National W ildlife Refuge

System; or part o f a designated Na
tional Forest Wilderness, a designated 
National Park System, or a designated 
National Wilderness Preserve System.

It was argued that the term “any 
quantity” was vague, and that the 
criminal nature of penalties for failure 
to notify demanded a definitive mea
sure of a violation. It was also pointed 
out that the boundaries of waters pro
posed as special waters were neither 
clearly defined nor marked in such a 
way that the person responsible for 
giving notice could instantly recognize 
or differentiate between various 
waters. Thus, this lack of definition 
placed an additional and unfair 
burden on potential dischargers. It 
was further argued that the proposed 
harmful quantities were of such a 
magnitude that they provided an ade
quate level o f protection for all waters.

On the other hand, several com
mented suggested that the definition 
of “special waters” should be expand
ed to include State and locally defined 
parks and wildlife areas, tributaries to 
National wildlife refuges, forests, wil
dernesses and parks, and sources of 
drinking water in addition to reser
voirs.

After review o f the practical and 
legal implications o f the proposed ap
proach, the Agency is in agreement 
with the position that because of the 
criminal nature of penalties for failure 
to provide notice under section 
311(b)(5), the lack o f easily discernible 
marked boundaries for special waters 
makes the proposed approach imprac
tical. The Agency further believes that 
the magnitude of quantities proposed 
as harmful and adopted by this rule- 
making provide meaningful protection 
to those waters proposed as “special 
waters.” Accordingly, the proposed 
provision concerning discharge of haz
ardous substances into special waters 
is deleted from this final rule.

2. Demonstrable harm. Many com
ment letters expressed the opinion 
that the proposed harmful quantities 
and the method for their derivation 
were inappropriate. It  was suggested 
that the harmful quantity should be 
directly related to actual harm or de
monstrable damage to the environ
ment from each discharge. It  was 
argued that the concentration of a 
toxic material in the water dictated 
whether or not damages or harm 
would occur. Thus, the characteristics 
of the receiving water body including 
type, size, and flow rate, all influence 
the toxicity and must be considered in 
the derivation of the harmful quanti
ty. Other commenters argued that sa
linity, hardness, temperature, and bio
logical populations of the water body 
further modify the actual impact o f a 
hazardous substance discharge and 
should be considered.

Section 311(b)(4) requires that the 
determination o f harmful quantities
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be made by regulation in advance o f 
any specific discharge situation. It  is 
recognized that the degree o f harm to 
environmental health is dependent 
primarily upon the concentration of 
the substance in the receiving water 
and that the pollutant concentration 
is dictated in large part by the type, 
flow rate, and size of the water body. 
It is further recognized that the ulti
mate degree o f harm or damage is also 
a function of many other characteris
tics of receiving water bodies such as 
salinity, hardness, alkalinity, dissolved 
oxygen, turbidity, biological popula
tion, buffering capacity, and beneficial 
uses. Recognition of the numerous fac
tors which influence the ultimate ex
pression o f harm or damages resulting 
from the discharge of a hazardous sub
stance would preclude a before-the- 
fact quantitative evaluation of harm. 
The number o f potentially influencing 
factors and their possible combina
tions would render any predictive 
model based on them entirely too cum
bersome for regulatory application.

Similar to the problems discussed 
under the special waters provision, the 
boundaries and differentiation of var
ious waters are not clearly defined nor 
readily discernible. The discharger, 
particularly from a transportation 
source, is not equipped to differentiate 
between large and small streams, estu
aries and rivers, or rivers and lakes. 
Adoption o f such an approach using 
variable harmful quantities depending 
on water body type or size would place 
dischargers in the position of facing 
criminal penalties for failure to imme
diately notify without having the 
means to make the determination that 
a violation has occurred. As pointed 
out by the numerous comments on the 
proposed special waters provision, 
such a nondefinitive determination 
would place an unfair burden on dis
chargers. The proposed approach, 
identifying a single harmful quantity 
applicable to all waters, provides a 
clear and definitive threshold for acti
vation of the reporting requirement. 
The inclusion of numerous variables 
which may accompany a particular 
discharge and modify the harmful 
quantity would create uncertainty in 
the notification requirement which is 
unacceptable in light of the criminal 
penalty provisions for failure to give 
notice and the importance of prompt 
activation of response activities 
through such notice. The proposed ap
proach adopted by this rulemaking is 
responsive to the requirements o f the 
Act and the harmful quantity is de
fined in terms of the unit of measure
ment concept and the relative degree 
of hazard presented by each chemical. 
Because the determination must be 
made a priori, no individualized as
sessment of harm or damage is feasi
ble.

The Clean Water Act o f 1977 (Pub. 
L. 95-217) contained a number o f
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amendments to section 311 o f the Fed
eral Water Pollution Control Act in
cluding, as noted in the preamble to 
Part 116, amendments extending the 
coverage of section 311 out beyond the 
contiguous zone. In the debates on the 
conference report concerning these 
amendments Senator Muskie states:

The amendments to section 311 under
score the importance of this section and the 
need for completion of long-delayed regula
tory action with respect to hazardous sub
stances and determination of removability, 
harmful quantities and rates of penalty are 
major actions, the Administrator is expect
ed only to make a reasonable effort to make 
these judgments. These are nationally ap
plicable, before-the-fact decisions and are 
not expected to reflect the myriad of actual 
circumstances that may occur.
Congressional Record at S19653 (December 
15,1977).

This statement illustrates the princi
ple that harmful quantity determina
tions, as well as designation of sub
stances as hazardous and determina
tions o f removability and rates o f pen
alty, are to be based on the character
istics o f the substance and not on the 
circumstances surrounding the dis
charge. Although discharges o f the 
same substance to different bodies o f 
water may result in different degrees 
of environmental harm, it is neither 
required by the statute nor practical 
to establish varying harmful quanti
ties. In this connection it is significant 
that the Clean Water Act of 1977 
amended section 311(b)(4) to delete 
the provision establishing a different 
test for a harmful quantity of oil in 
the contiguous zone than for other 
waters. As Senator Muskie’s statement 
demonstrates, Congress was aware 
that requiring tailoring o f such deter
minations to water body type and 
other circumstances is administrative
ly unwise and could prevent achieve
ment o f the goals o f the Act.

The question as to how EPA should 
implement the extension of the cover
age of section 311 is really only a 
subset of the issue discussed above. 
The decision, arrived at with fu ll 
public participation, to adopt uniform 
harmful quantities (and designations, 
determinations of removability, and 
rates o f penalty) provides the answer. 
Moreover, nothing in the Clean Water 
Act of 1977 or its legislative history in
dicates that the extended coverage of 
section 311 was to be implemented dif
ferently in this respect than in other 
waters. In fact, as noted above, the 
contrary appears to be true. Thus, it is 
fully appropriate that the same provi
sions of Parts 116, 117, 118, and 119 
which apply to other waters, also 
apply beyond the contiguous zone.

3. Time o f discharge. Many comment 
letters addressed the fact that a dis
crete period of time was not proposed 
or associated with the determination 
of harmful quantity. The majority of
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comments on this point expressed the 
opinion that the harmful quantities 
had little meaning unless a time 
period for discharge o f the quantity 
was specified. It  was argued that the 
discharge o f 2 pounds of a category A 
substance over a time period of 2 
months would cause significantly less 
environmental impact than the dis
charge o f the same amount over a 
time period of 2 minutes. A  number of 
the commenters suggested specific 
time periods to be associated with the 
harmful quantity. Suggested limits 
ranged from 5 minutes to one month.

Neither section 311 o f the Act nor its 
legislative history lim it the applicabil
ity o f section 311 to spill-type dis
charges o f hazardous substances. 
Thus, implementing regulations under 
section 311 may be applied to any dis
charge over any length of time. How
ever, the primary thrust of these regu
lations has been directed toward the 
control of short-term nonroutine dis
charges o f hazardous substances. The 
association of a maximum time lim it 
over which the discharge of a harmful 
quantity must occur to result in a vio
lation will provide additional defini
tion to the reporting requirement 
under section 311(b)(5). For the pur
pose o f this regulation a m aximum  
time period associated with the dis
charge of a harmful quantity has been 
established as 24 hours. It is believed 
that this time period will permit regu
latory control over such discharges of 
hazardous substances and provide an 
additional degree of resolution to the 
reporting requirement. It  is noted that 
a 24 hour average or maximum dis
charge lim it is the shortest time 
period specified in typical NPDES per
mits or associated reporting and moni
toring requirements.

4. Changes in  harmful quantity cate
gories. Several comment letters ad
dressed the categorization of certain 
specific substances suggesting that 
new or existing data justified alterna
tive categories. These petitions were 
made, in some cases, on the basis of 
data selectively quoted from informa
tion utilized by the Environmental 
Protection Agency in deriving the pro
posed categorization. In other cases, 
additional data were submitted by 
commenters to support their argu
ment. A  review of all proposed harm
ful quantities was also suggested.

In each case, the specific informa
tion utilized by the Agency in arriving 
at a harmful quantity category was 
carefully reviewed against the new 
data submitted. In addition, all re
maining harmful quantity categories 
were reviewed by the Agency. As a 
result of this thorough review of the 
harmful quantity categories, category 
changes have been made.

Changes in harmful quantity catego
ries were made for about 60 substances 
as a result of this review with changes
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from categories of higher relative tox
icity to less toxic categories approxi
mately equal to changes in the oppo
site direction. In terms of the direction 
of change, most of the changes are in 
agreement with suggestions from com- 
menters. The exception usually was in 
cases where a commenter without 
benefit of supporting data requested 
that a material be moved from one 
category to a less harmful category or 
be removed from the list. For further 
information see the Hazardous Sub
stances Fact Sheets, 1977.

5. Consideration o f bioaccumula
tion. Several commenters suggested 
that the consideration of bioaccumula
tion could be clarified by use o f more 
quantitative criteria for assessing the 
magnitude of accumulation.

The simplification of the catgoriza- 
tion process explained earlier in the 
preamble discontinued the consider
ation of bioaccumulation. However, it 
is anticipated that future criteria may 
employ the assessment of bioaccumu
lation and to the extent possible that 
assessment will include quantitative 
evaluation of the effects of bioaccu
mulation.

6. Magnitude o f Harmful Quantities: 
Numerous commenters expressed the 
view that the proposed harmful quan
tities were generally too low. Related 
to this some commenters pointed out 
an inequity in a harmful quantity cat
egory system that provides for a factor 
of ten difference between categories D 
and C, C and B, and B and A  while 
permitting Category A  to range over 
more than three orders o f magnitude. 
Note Table II  below from the Decem
ber 30,1975 proposal (40 FR 59889).

Harmful
Category Representative quantity

range pounds
(kilograms)

A . ...... LC50<1 mg/1__________________ 1.0(0.454).
B . ...... 1 mg/10LC50<10 mg/1______  10(4.54).
C ____ 10 mg/10LC50< 100 mg/1______  100(45.4).
D ___  100 mg/10LC500500 mg/1______  500(227).

The Agency has, on the basis o f the 
above comments, reevaluated the 
harmful quantity categories as well as 
each of the suggested alternatives. In 
doing so, rates o f penalties for Catego
ry A substances were compared as a 
function of acute toxicities. Endrin, 
for example, with an acute toxicity of 
0.000037 mg/1 would incur a penalty of 
$360 a pound. On the other hand, 
cupric chloride with an acute toxicity 
of 0.91 mg/1 (about one twenty five 
thousandth that of Endrin) would 
incur a penalty of $62 per pound, or 
almost 17 percent of that for the other 
highly toxic substance. The Agency 
agrees with the concern about inequi
ty in the A  category and is therefore 
adding another category, the details of 
which are described below.

Several alternatives were proposed 
by commenters for modifying the
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harmful quantity system. The most 
practical o f those and the one which 
has been accepted is to add a new cate
gory before Category A which we shall 
call Category X, in which substances 
with LC50 values of less than 0.1 mg/1 
are included, and to designate for this 
Category X  the basic unit of one 
pound as the harmful quantity. The 
designated harmful quantities for Cat
egories A, B, C, and D are then 
changed to 10, 100, 1,000 and 5,000 
pounds respectively. .Category A  then 
retains only the acute toxicity range 
0.1 LC50 1 ppm. Categories B, C, and 
D retain their LC50 ranges as pro
posed. The modified harmful quantity 
system is shown in table below:

Category Toxicity 
range

Harmful
quantity
pounds

(kilograms)

X 1.0(0.454).
A.... ... 0.1 mg/10LC50<l mg/1_____
B.... ... 1 mg/10LC50<10 mg/1______..... 100(45.4).
O.... ... 10 mg/10LC50< 100 mg/1............ 1,000(454).
D.... ... 100 mg/10LC500500 mg/1.......

(2,270).

As mentioned earlier in this pream
ble and illustrated by the above table, 
the system for categorization has been 
simplified and is based solely on the 
ranges o f aquatic toxicity. The overall 
effect o f adding the additional Catego
ry X  is that the harmful quantities 
proposed on December 30, 1975, have 
been increased. Due to the few data on 
recorded discharges, it is not possible 
to estimate the effect this change will 
have on the number o f discharges ex
ceeding the harmful quantity. Intu
itively, it would appear that fewer dis
charges would exceed the present 
harmful quantity than those quanti
ties proposed earlier. However, be
cause these regulations generally 
apply to discharges which are the 
result of episodic events such as trans
portation and storage accidents and 
plant upsets, it is believed that the 
harmful quantities adopted by this 
Part 118 will regulate the bulk o f 
those discharges which present an im
minent and substantial threat to 
public health and welfare and the en
vironment.

7. Applicability: A. Many comment 
letters expressed the opinion that the 
Applicability section proposed as Part 
118.1 was inappropriate as it related to 
the section 402 National Pollutant Dis
charge Elimination System (NPDES) 
program. Most commenters believed 
that any association of section 311 reg
ulations with an effluent discharge 
regulated under the NPDES program 
was redundant and exceeded the stat
utory authority o f section 311. The 
primary alternative suggestion was 
that all holders o f an NPDES permit 
be totally exempt from the provisions 
o f section 311. The stated basis for

this position was that violations of the 
NPDES permit are enforceable in 
their own right under section 309 and 
that additional reporting and enforce
ment provisions under section 311 
were redundant, unnecessary, and bur
densome. It was further argued that 
section 311 of the Act applied only to 
spills from sources other than an 
NPDES permitted facility.

As stated under the discussion o f the 
“Time o f Discharge,” above, nothing 
in the Act limits the applicability of 
section 311 only to “spill-type” situa
tions. However, the stated thrust and 
primary emphasis in these initial regu
lations (40 CFR Parts 116, 117, 118, 
and 119) is the control o f spill-type or 
nonroutine discharge episodes. This 
policy o f addressing such discharges as 
the priority area o f concern does not 
preclude the application of section 311 
to other discharges of hazardous sub
stances. Section 311 provides impor
tant authorities and authorizes re
quirements not all of which are found 
in other sections of the Act. These in
clude: (1) Immediate notification in 
the event o f a discharge (section 
311(b)(5)): (2) an organized Federal 
government plan to deal with pollu
tion emergencies (section 311(c)(2));
(3) authority o f the Federal govern
ment to respond to pollution emergen
cies and take actions to protect public 
health and welfare and the environ
ment (section 311(c)(1)); (4) an estab
lished fund to support pollution emer
gency activities (section 311(k)); (5) re
sponsible party liabilities for cleanup 
costs incurred by the Federal Govern
ment (sections 311(f) and (g )); and (6) 
removal and discharge prevention reg
ulations (section 311(j)). The intent of 
the proposed applicability section was 
to clearly exclude discharges o f haz
ardous substances which are permitted 
under other sections of the Act and re
lated laws from the provisions of these 
regulations. Although violations of 
such other requirements may be en
forced independently, no emergency 
response activities and the accompany
ing protection of public health such as 
those mentioned above are authorized. 
Therefore, discharges in violation of 
such requirements are in violation of 
section 311 as well.

The 24-hour discharge o f a designat
ed hazardous substance in a quantity 
equal to or exceeding its harmful 
quantity and in excess o f the limita
tion in an NPDES permit issued pur
suant to section 402 of the Act is a vio
lation of these rules.

b. Some commenters pointed out 
that a discharger may not know for 
several days (the period required to do 
testing) whether his discharges violate 
his NPDES permit.

The requirement to provide notifica
tion arises when the discharger learns 
or should have known that he has 
made a discharge in a harmful quanti
ty in violation of section 311(b)(4).
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c. One comment letter pointed out 
that the State o f California, under 
State statutory authority, issues per
mits for the application of calcium 
oxide to kelp beds for the control of 
sea urchins. Because the applicability 
section o f the proposed rules did not 
specifically exclude such discharges, 
there was concern that continued use 
o f calcium oxide in California waters 
may constitute a violation o f section 
311.

The beneficial uses o f substances 
designated as hazardous in Part 116 
have been recognized by the exclusion 
o f certain activities permitted under 
Federal law. The benefits of calcium 
oxide addition to waters containing 
commercial kelp beds are also recog
nized and the applicability section of 
this final rule is amended to exclude 
discharges permitted under §165.7 of 
Title 14 of the California Administra
tive Code. A  similar modification is 
made in 40 CFR Part 119.1.

d. In regard to the exclusion from 
applicability for activities permitted 
under section 404 of the Act or section 
103 of the Marine Protection, Re
search and Sanctuaries Act o f 1972, it 
was pointed out that permits are not 
issued for Congressionally authorized 
projects. Accordingly, it was suggested 
that the language be changed to re
flect compliance with the sections of 
law rather than the specific permit.

The suggested alternative is adopted 
in this final rulemaking.

e. Several commenters questioned 
whether discharges o f materials for 
mitigation purposes would subject the 
discharger to further penalties. For 
example, base materials listed as haz
ardous substances might be discharged 
to neutralize acid discharges, thus sub
jecting the discharger to potential 
penalties for discharge o f base materi
als.

The Agency believes that it would be 
contrary to the spirit of the law to pe
nalize persons for undertaking mitiga
tion actions which are encouraged 
under section 311. At the same time, 
the Agency believes that care must be 
exercised in carrying out mitigation 
actions. The Agency intends to pro
mulgate removal regulations at a later 
date. Accordingly, the Agency has 
clarified the applicability o f the regu
lations by amending §118.1 (and 119.1) 
to provide that mitigation actions un
dertaken on the instructions or with 
the approval of the Federal On-Scene 
Coordinator pursuant to 40 CFR 1510 
(The National Oil and Hazardous Sub
stance Contingency Plan), or pursuant 
to 33 CFR § 153.105(c) (Pollution by 
Oil or Hazardous Substances), or in ac
cordance with applicable section 
311(j)(l)(A ) regulations, when promul
gated, do not violate section 311.

Dated: March 3,1978.
D o u g l a s  M . C o s t l e ,

Administrator,
Part 118 is added as follows:

See*
118.1 Applicability.
118.2 Abbreviations.
118.3 Definitions.
118.4 Determination of Harmful Quanti

ties.
118.5 Demonstration Projects.
118.6 Notice.
118.7 Penalties.
118.8 Liabilities.

A u t h o r it y : Secs. 311 and 501(a), Federal 
Water Pollution Control Act (33 U.S.C. 1251 
et seq., (the Act)) and Executive Order 
11735.

§ 118.1 Applicability.
This regulation makes a determina

tion of the harmful quantity for each 
substance designated as hazardous in 
40 CFR Part 116. The regulation ap
plies to quantities o f designated sub
stances equal to or greater than those 
set forth below, except to the extent 
that the owner or operator can show 
such discharges are made (1) in com
pliance with the requirements o f sec
tions 301, 302, 304, 306, 307, 318 and 
403 of the Act, and in compliance with 
a National Pollutant Discharge Elimi
nation System (NPDES) permit which 
has been issued pursuant to section 
402 of the Act, (2) in compliance with 
Section 404 of the Act or in compli
ance with a permit issued under the 
Marine Protection, Research and 
Sanctuaries Act o f 1972 (33 U.S.C. 
1401 et seq.), (3) in compliance with 
approved water treatment plant oper
ations as specified by local, State or 
Federal regulations pertaining to safe 
drinking water, (4) pursuant to the 
label directions for application of a 
pesticide product registered under 40 
CFR Part 162 (F e d e r a l  R e g is t e r , Vol. 
40, No. 129, Part II, pp. 28242-28286, 
July 3, 1975) by authority o f the Fed
eral Insecticide, Fungicide, and Roden- 
ticide Act, as amended by the Federal 
Environmental Pesticide Control Act 
o f 1972 (Pub. L. 92-516, 86 Stat. 973; 
Pub. L. 94-140, 86 Stat. 751; 7 UJS.C. 
136 et seq.), (5) in compliance with the 
regulations issued under section 3004 
of the Resource Conservation and Re
covery Act, 90 Stat. 2795; 42 U.S.C. 
6901, (6) in compliance with instruc
tions of the On-Scene Coordinator 
pursuant to 40 CFR 1510 (the Nation
al Oil and Hazardous Substance Con
tingency Plan) or 33 CFR § 153.105(c) 
(Pollution by Oil and Hazardous Sub
stances) or in accordance with applica
ble removal regulations as required by 
§311 (j)(l)(A ), (7) in compliance with a 
permit issued under Section 165.7 of 
T itle 14 o f the State o f California Ad
ministrative Code, or (8) from a prop
erly functioning inert gas system when 
used to provide inert gas to the cargo 
tanks of a vessel. For the purpose o f 
this Part 118.1, compliance with an 
NPDES permit means a discharge 
during a 24 hour period of a designat
ed hazardous substance (40 CFR Part 
116) when such discharge is equal to

or less than the maximum daily 
amount expressly allowed in such 
permit, or is equal to or less than the 
average daily discharge for a hazard
ous substance not limited expressly in 
the permit, but as disclosed in the 
permit application.

§ 118.2 Abbreviations, 
lb equals pound, 
kg equals kilogram.
HQ equals harmful quantity.

§ 118.3 Definitions.
As used in this part, all terms shall 

have the meanings stated in 40 CFR 
Parts 116 and 117.

§118.4 Determination of harmful quanti
ties.

The quantity listed with each sub
stance in Table 118.4 is determined to 
be the harmful quantity for that sub
stance. The harmful quantities of mix
tures or solutions are considered addi
tive based upon the proportions o f the 
individual elements or compounds as 
follows. For a mixture or solution of 
substance X, substance Y , and sub
stance Z, etc., the weight o f substance 
X  discharged is divided by the harm
fu l quantity o f pure substance X, and 
so forth. Next, the fractions so derived 
are added. I f  the total equals or ex
ceeds unity, then the harmful quanti
ty o f the mixture or solution has been 
equaled or exceeded.

T a b l e  118.4—H a r m f u l  Q u a n t it ie s  o f  
H a z a r d o u s  S u b s t a n c e s

N ote .—The first number under the 
column headed “HQ” is the harmful quanti
ty in pounds. The number in parentheses is 
the metric equivalent in kilograms. The 
column headed “Category” lists the EPA  
Category associated with each substance.

HQ in
Material Category pounds

(kilograms)

Acetaldehyde.....................
Acetic acid..........................
Acetic anhydride.....„..... .
Acetone cyanohydrin.......
Acetyl bromide..................
Acetyl chloride..................
Acrolein...............................
Acrylonitrile.......................
Aldrin..................................
Allyl alcohol.......................
Allyl chloride.....................
Aluminum sulfate.............
Ammonia............................
Ammonium acetate...........
Ammonium benzoate......
Ammonium bicarbonate.. 
Ammonium bichromate... 
Ammonium bifluoride......
Ammonium bisulfite.........
Ammonium carbamate.....
Ammonium carbonate.....
Ammonium chloride.......
Ammonium chromate.......
Ammonium citrate..........
Ammonium fluoborate.....
Ammonium fluoride.......
Ammonium hydroxide.....
Ammonium oxalate........
Ammonium silicofluoride

c 1,000 (454).
c 1,000 (454).
c 1,000 (454).
A 10 (4.54).
D 5,000 (2,270).
D 5,000 (2,270).
X 1 (0.454).
B 100 (45.4).
X 1 (0.454).
B 100 (45.4).
C 1,000 (454).
D 5,000 (2,270).
B 100 (45.4).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
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HQ in
Material Category pounds 

(kilograms)

Ammonium sulfamate....,..... D 5,000 (2,270).
Ammonium sulfide............... D 5,000 (2,270).
Ammonium sulfite....... ....... D 5,000 (2,270).
Ammonium tartrate............ D 5,000 (2,270).
Ammonium thiocyanate...... D 5,000 (2,270).
Ammonium thiosulfate........ D 5,000 (2,270).
Amyl acetate........................ C 1,000 (454).
Aniline................. ................ C 1,000 (454).
Antimony pentachloride...... C 1,000 (454).
Antimony potassium tar-

trate.................................. C 1,000 (454).
Antimony tribromide........... C 1,000 (454).
Antimony trichloride.............. C 1,000 (454).
Antimony trifluoride.............. C 1,000 (454).
Antimony trioxide................ D 5,000 (2,270).
Arsenic disulfide................... D 5,000 (2,270).
Arsenic pentoxide................ D 5,000 (2,270).
Arsenic trichloride............... D 5,000 (2,270).
Arsenic trioxide.................... D 5,000 (2,270).
Arsenic trisulfide..................... D 5,000 (2,270).
Barium cyanide....................... A 10 (4.54).
Benzene..................................... C 1,000 (454).
Benzoic acid —..._____ ______ D 5,000 (2,270).
Benzonitrile.............................. C 1,000 (454).
Benzoyl chloride................... C 1,000 (454).
Benzyl chloride.......___ .......... B 100 (45.4).
Beryllium chloride...... ......... D 5,000 (2,270).
Beryllium fluoride-------------- D 5,000 (2,270).
Beryllium nitrate................. D 5,000 (2,270).
Butyl acetate. ................... D 5,000 (2,270).
Ttnf.y1ii.mln«»........................... C 1,000 (454).
Butyric acid....... „................ D 5,000 (2,270).

B 100 (45.4).
Cadmium bromide................... B 100 (45.4).
Cadmium chloride................ B 100 (45.4).

c 1,000 (454).
c 1,000 (454).

Calcium carbide................__... D 5,000 (2,270).
Calcium chromate.«....„....... C 1,000 (454).
Calcium cyanide................... A 10 (4.54).
Calcium

dodecylbenzenesulfonate... C 1,000 (454).
Calcium hydroxide............... D 6,000 (2,270).
Calcium hypochlorite............ A 10 (4.54).

D 5,000 (2,270).
Cap tan______________________ A 1Ö (4.54).
Carbaryl......... .....— B 100 (45.4).
Carbon disulfide................... D 5,000 (2,270).
Chlordane............................ X 1 (0.454).
Chlorine............................... A 10 (4.54).
Chlorobenzene..................... B 100 (45.4).
Chloroform.......................... D 5,000 (2,270).
Chlorpyrifos.....................------ X 1 (0.454).
Chlorosulfonic acid.............. C 1,000 (454).
Chromic acetate— __ ........ C 1,000 (454).
Chromic acid............................ C 1,000 (454).
Chromic sulfate...« C 1,000 (454).
Chromous chloride « — ___ _ C 1,000 (454).
Cobaltous brom ide...-«.«.....«. c 1,000 (454).
Cobaltous formate c 1,000 (454).
Cobaltous sulfamate............... c 1,000 (454).
Coumaphos.......................... A 10 (4.54).
Cresol........................................ c 1,000 (454).
Cupric acetate.-......«...«......«« B 100 (45.4).
Cupric acetoarsenite— B 100 (46.4).
Cupric chloride..................... A 10 (4.54).
Cupric nitrate_____ _________ B 100 (45.4).
Cupric oxalate B 100 (45.4).

A 10 (4.54).
Cupric sulfate ammoniated... B 100 (45.4).
Cupric tartrate— — — .... . . . B 100 (45.4).
Cyanogen chloride.................. A 10 (4.54).
Cyclohexane........................... c 1,000 (454).
2,4-D Acid___________________ B 100 (45.4).
2,4-D Esters — — ----------— . B 100 (45.4).
n n r ..........,.......................... X 1 (0.454).
D i a z i n o n . . . . . . . X 1 (0.454).
Dicamba.................................... c 1,000 (454).
Dichlobenil c 1,000 (454).
Dichlone X 1 (0.454).
2,2-Dichioropropionic acid. D 5,000 (2270).
Dichlorvos A 10 (4.54).
Dieldrin— ..— X 1 (0.454).
Diethylamine................... C 1,000 (454).
Dimethylamine........................ C 1,000 (454).
Dinitrobenzene...................... c 1,000 (454).
Dinitrophenol....... c 1,000 (454).
D lquat...... ...................... . c 1,000 (454).

X 1 (0.454).
B 100 (45.4).

Dodecylbenzenesulfonic acid c 1,000 (454).

HQ in
Material Category pounds 

(kilograms)

Endosulfan X 1 (0.454).
Endrin....................................... X 1 (0.454).
Ethion................. — A 10 (4.54).
Ethylbenzene........................ C 1,000 (454).
Ethylenediamine................... c 1,000 (454).
E D TA .................................. D 5,000 (2,270).
Ferric ammonium citrate....... C 1,000 (454).
Ferric ammonium oxalate.— C 1,000 (454).
Ferric chloride«............. . C 1,000 (454).
Ferric fluoride......................... B 100 (45.4).
Ferric nitrate C 1,000 (454).
Ferric sulfate.......................... C 1,000 (454).
Ferrous ammonium sulfate... C 1,000 (454).
Ferrous chloride................... B 100 (45.4).

c 1,000 (454).
Form aldehyde.-.......««««««.«. c 1,000 (454).

D 5,000 (2,270).
Fumaric acid........................... D 5,000 (2,270).
Furfural «  ............................ C 1,000 (454).
Gutbion X 1 (0.454).

X 1 (0.454).
Hydrochloric acid..........«««.«. D 5,000 (2,270).
Hydrofluoric acid.«.__ ........... D 5,000 (2,270).
Hydrogen cyanide.......«.«.««« A 10 (4.54).
Isoprene — — —— — — C 1,000 (454).
Isopropanolamine

dodecylbenzenesulfonate... C 1,000 (454).
Kelthane............................ - D 5,000 (2,270).

D 5,000 (2,270).
D 5,000 (2,270).

Lead chloride.— .« « « « « .«  «. D 5,000 (2,270).
D 5,000 (2,270).

Lead fluoride—— —— — « C 1,000 (454).
Lead iodide..............  «  — D 5,000 (2.270).
Lead nitrate— — — — D 5,000 (2,270).

D 5,000 (2,270).
Lead sulfate.— — .— — D 5,000 (2,270).
Lead sulfide..— — — D 5,000 (2,270).
Lead thiocyanate— — D 5,000(2,270).

X 1 (0.454).
Lithium chromate— — . c 1,000 (454).
Malathion— A 10 (4.54).
Maleic acid...— —— — D 5,000 (2,270).
Maleic anhydride_____— . D 5,000 (2,270).
Mercuric cyanide—— .— — — X 1 (0.454).
Mercuric nitrate.—— ——.— A 10 (4.54).
Mercuric sulfate A 10 (4.54).
Mercuric thiocyanate...... .... A 10 (4.54).
Mercurous nitrate.—«......« A 10 (4.54).

X 1 (0.454).
Methyl mercaptan........... B 100 (45.4).
Methyl Methacrylate..— .««.. D 5,000 (2,270).
Methyl parathion_________ _ B 100 (45.4).
Mevinphos X 1 (0.454).

c 1,000 (454).
Monoethylamine— — — C 1,000 (454).
Monomethylamine........... C 1,000 (454).
Naled_______________________ A 10 (4.54).
Naphthalene________________ D 5,000 (2,270).
Naphthenic acid B 100 (45.4).
Nickel ammonium su lfate««« D 5,000 (2,270).
Nickel ch loride..««..««.«.««.— D 5,000 (2,270).
Nickel hydroxide......__ « C 1,000 (454).
Nickel nitrate.......................... D 5,000 (2,270).
Nickel sulfate..««— .«— ..—— D 5,000 (2,270).
Nitric acid .««.« — ... C 1,000 (454).
Nitrobenzene........................ C 1,000 (454).
Nitrogen dioxide____ ......— « C 1,000 (454).
Nitrophenol........................... C 1,000 (454).
Paraformaldehyde.— «.«— C 1,000 (454).
Parathion........................ — X 1 (0.454).
Pentachlorophenol. ........... A 10 (4.54).
Phenol«...— .....— ..............— « C 1,000 (454).
Phosgene— ..«« D 5.000 (2,270).
Phosphoric acid«..««.— «.«— D 5,000 (2,270).
Phosphorus_________ — __ X 1 (0.454).
Phosphorus oxychloride...... D 5,000 (2.270).
Phosphorus pentasulfide....... C 1,000 (454).
Phosphorus trichloride......... D 5,000 (2,270).
Polychlorinated biphenyls « « A 10 (4.54).
Potassium arsenate_________ C 1,000 (454).
Potassium arsenite.........««.— C 1,000 (454).
Potassium bichromate_______ c 1,000 (454).
Potassium chromate— «..— .. c 1,000 (454).
Potassium cyanide...... ........ A 10 (4.54).
Potassium hydroxide...— .«..« c 1,000 (454).
Potassium permanganate «— B 100 (45.4).
Propionic acid—......— — . D 5,000 (2,270).
Propionic anhydride________ D 5,000 (2,270).
Pyrethrins — — .— « « C 1,000 (454).
Quinoline....«....—.— .....« ..... C 1,000 (454).

HQ in
Material Category pounds

(kilograms)

Resorcinol............................ D 5,000 (2,270).
Selenium oxide.................... C 1,000 (454).
Sodium..................« ........... C 1,000 (454).
Sodium arsenate.««..«.......«— C 1,000 (454).

C 1,000 (454).
Sodium bichromate.....«...— «. C 1,000 (454).
Sodium bifluoride................ D 5,000 (2,270).
Sodium bisulfite _«.— «— ._— D 5,000 (2,270).
Sodium chromate ..«..„— .. C 1,000 (454).
Sodium cyanide.........«««.«««. A 10 (4.54).
Sodium

dodecylbenzenesulfonate... C 1,000 (454).
Sodium fluoride««....«...««.««. D 5,000 (2,270).
Sodium hydrosulfide............ D 5,000 (2,270).
Sodium hydroxide— .— C 1,000 (454).
Sodium hypochlorite............ B 100 (45.4).
Soduim methylate.....— ...«.— C 1,000 (454).
Sodium nitrite......«— B 100 (45.4).
Sodium phosphate, dibasic«« D 5,000 (2,270).
Sodium phosphate, tribasic«. D 5,000 (2,270).
Sodium selenite— — C 1,000 (454).
Strontium chrom ate«.««......« C 1,000 (454).
Strychnine«.«..«««««....«..«..... A 10 (4.54).
Btyrene____ « —« « « — — C 1,000 (454k
Sulfuric add— « — ««. C 1,000 (454).
Sulfur monochlorfde «.«....— C 1,000 (454).
2,4,5-T Acid__________________ B 100 (45.4).
2,4,5-T Esters « « « « « — « B 100 (45.4).
TD E_________ ___.« « « ---------- « X 1 (0.454).
Tetraethyl lead— B 100 (45.4).
Tetraethyl pyrophosphate— B 100 (45.4).
Toluene ..«. C 1,000 (454).
Toxaphene__________________ X 1 (0.454).
Trtchlorton— — «.— « — «— X 1 (0.454).
T r ic h lo ro p h e n o l...... «... A 10 (4.54).
Triethanolamine 

dodecylbenzenesulfonate... C 1,000 (454).
Triethylamine......— — .....« D 5,000 (2,270).
Trimethy lamine— — — C 1,000 (454).
Uranyl acetate....««......«««.«« D 5,000 (2,270).
Uranyl nitrate...«— ....«— — D 5,000 (2,270).
Vanadium pentoxide...___— C 1,000 (454).
Vanadyl sulfate_____  «...«.. C 1,000 (454).
Vinyl acetate.— .....— « « — C 1,000 (454).
Xylene«.—  ..................... C 1,000 (454).
Xylenol....— — « — «— —.— C 1,000 (454).
Zinc acetate C 1,000 (454).
Zinc ammonium chloride...... D 5,000 (2,270).

c 1,000(454). 
5,000 (2,270).Zinc bromide.............. « ....... D

Zinc carbonate. « — — C 1,000 (454).
Zinc chloride £> 5,000 (2,270).
Zinc cyanide A 10 (4.54).
Zinc fluoride............ .....««.... C 1,000 (454).

c 1,000 (454).
Zinc hydrosulfite... .« « « « .« « C 1,000 (454).

D 5,000 (2,270).
Zinc phenolsulfonate---- ------ D 5,000 (2,270).
zinc phosphide-«.«— ........... C 1,000 (454).
Zinc sillcofluoride — — ..... D 5,000 (2,270).

c 1,000 (454).
Zirconium nitrate....— —— D 5,000 (2,270).
Zirconium potassium flu-

D 5,000 (2,270).
Zirconium sulfate. D 5,000 (2,270).
Zirconium tetrachloride.— D 5,000 (2,270).

§ 118.5 Demonstration projects.
Notwithstanding any other provision 

o f this Part, the Administrator of the 
Environmental Protection Agency 
may permit, on a case-by-case basis, 
the discharge o f harmful Quantities o f 
designated hazardous substances in 
connection with research, demonstra
tion projects, or studies relating to the 
prevention, control, or abatement o f 
hazardous substance pollution.

§ 118.6 Notice.
Any person in charge o f a vessel or 

an onshore or an offshore facility 
shall, as soon as he has knowledge of 
any discharge o f a designated hazard-
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ous substance from such vessel or fa
cility in Quantities equal to or exceed
ing in any 24-hour period the harmful 
quantity determined by this Part, im
mediately notify the appropriate 
agency of the United States Govern
ment of such discharge. Notice shall 
be given in accordance with such pro
cedures as the Secretary of Transpor
tation has set forth in 33 CFR Part 
153.

§ 118.7 Penalties.
(a ) Any person in charge of a vessel 

or an onshore or offshore facility who 
fails to notify immediately the United 
States Government of discharges of 
hazardous substances designated in 40 
CFR Part 116 equal to or exceeding in 
any 24-hour period those quantities 
determined to be harmful as set forth 
in this Part (except in the case o f a 
discharge beyond the contiguous zone, 
a person in charge of a vessel not oth
erwise subject to the jurisdiction of 
the United States) shall be subject to 
not more than $10,000 or imprison
ment for not more than one year or 
both pursuant to section 311(b)(5).

(b ) The owner or operator of a vessel 
or onshore or offshore facility from 
which is discharged a hazardous sub
stance designated in 40 CFR Part 116 
in a quantity equal to or exceeding in 
any 24-hour period the harmful quan
tity established in this Part (except in 
the case of a discharge beyond the 
contiguous zone, a person in charge of 
a vessel not otherwise subject to the 
jurisdiction of the United States) shall 
be assessed a civil penalty of up to 
$5,000 under section 311(b)(6).

(c) The owner or operator of a vessel 
or onshore or offshore facility from 
which is discharged a hazardous sub
stance designated in 40 CFR Part 116, 
shall, subject to the defenses to liabil
ity provided in section 311(f), be sub
ject to a civil penalty assessed under 
Section 311(b)(2)(B)(iii) as set forth in 
40 CFR Part 119, provided that such 
hazardous substance shall have been 
determined in 40 CFR Part 117, not to 
be actually removable, and provided 
further that the quantity of such haz
ardous substance discharged equals or 
exceeds in any 24-hour period the 
harmful quantity established in this 
Part.

§ 118.8 Liabilities for removal.
In.any case where a substance desig

nated as hazardous in 40 CFR Part 116 
is discharged from any vessel or on
shore or offshore facility in a quantity 
equal to or exceeding the harmful 
quantity determined by this Part, the 
party or parties liable pursuant to sec
tions 311(f) and (g ) of the Act shall be 
liable to the United States Govern
ment for the actual costs incurred in 
the removal of such substance, subject 
only to the defenses and monetary 
limitations enumerated in sections

RULES AND REGULATIONS

311(f) and (g ) of the Act. Removal 
refers to removal of the hazardous 
substance from the water and shore
lines or the taking of such other ac
tions as may be necessary to minimize 
or mitigate damage to the public 
health or welfare, including, but not 
limited to, fish, shellfish, wildlife, and 
public and private property, shore
lines, and beaches.

[FR Doc. 78-6341 Filed 3-10-78; 8:45 am]

[6560-01]
[FRL 829-5]

PART 119— DETERMINATION OF 
UNITS OF MEASUREMENT AND  
RATES OF PENALTY FOR HAZARD
OUS SUBSTANCES

AGENCY: Environmental Protection 
Agency.
ACTION: Final rulemaking.
SUMMARY: This regulation estab
lishes new rules which set forth the 
methods and procedures for determin
ing and assessing civil penalties for the 
discharge o f hazardous substances in 
harmful quantities in violation of Sec
tion 311 of the Federal Water Pollu
tion Control Act. It also includes units 
of measurement and rates of penalty 
for particular substances which may 
be utilized as the basis for computing 
the penalty. This regulation should be 
read in conjunction with other regula
tions which are also being promulgat
ed today in this same separate part of 
the F e d e r a l  R e g is t e r , and which des
ignate hazardous substances, remov
ability, and harmful quantities, respec
tively.
EFFECTIVE DATES: June 12, 1978, 
except for vessels. For vessels the ef
fective date is September 11,1978.
FOR FURTHER INFORM ATION 
CONTACT:

Kenneth M. Mackenthun, Director, 
Criteria and Standards Division 
(WH-585), O ffice of Water and Haz
ardous Materials, U.S. Environmen
tal Protection Agency, 401 M Street 
SW., Washington, D.C. 20460, phone: 
202-755-0100.

SUPPLEMENTARY INFORMATION: 
On December 30, 1975, the Adminis
trator of the Environmental Protec
tion Agency proposed in the F e d e r a l  
R e g is t e r  (40 FR 59999) to create a 
new Part 119 in Title 40 o f the Code of 
Federal Regulations. In that publica
tion, units of measurement and rates 
of penalty for hazardous substances as 
required under section 311(b)(2)(B)(iv) 
of the Federal Water Pollution Con
trol Act (33 U.S.C. 1251 et seq.), (the 
Act) were proposed. A t the same time 
the designation o f hazardous sub
stances, determination o f actual re-
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movability, and determination of 
harmful quantities were proposed as 
Parts 116, 117, and 118 respectively. 
Final promulgation of those regula
tions is concurrent with this rulemak
ing.

Interested persons were given until 
March 1, 1976, to submit written com
ments on all aspects of the proposed 
rules. More than a third of all com
ment letters addressed some aspects of 
penalty assessment. Each of those 
comments has been carefully consid
ered in adopting the rules which are 
promulgated at this time. Those areas 
of substantive comment are discussed 
below, following a general statement 
concerning the content of the regula
tions.

A. P r in c ip a l  F e a t u r e s  o p  t h e  
R e g u l a t io n s

1. U N IT  OF DISCHARGE AND PENALTY  
RATE

Section 311(b)(2)(B)(iii) of the Act 
subjects the owner or operator of any 
vessel, onshore facility, or offshore fa
cility from which there is discharged 
any hazardous substance which has 
been determined to be not actually re
movable (see 40 CFR Part 117) to 
either of two alternative civil penal
ties. The first, under subsection (aa) 
thereof, is to be based on “ the toxicity, 
degradability, and dispersal character
istics of the substance” and is not to 
exceed $5,000. The secpnd, under sub
section (bb) thereof, is determined by 
the number of units discharged multi
plied by the rate of penalty under sec
tion 311(b)(2)(B)(iv) of the Act, as im
plemented in section 119.5 of this 
Part, and may be up to $5 million in 
the case of a discharge from a vessel 
and $500,000 in the case of a discharge 
from an onshore or offshore facility.

Section 119.4 of these regulations 
enumerates the factors to be consid
ered in selection of the penalty provi
sion. In the section as proposed on De
cember 30, 1975, the discriminator be
tween the two sections was “ gross neg
ligence.” Because of the difficulty of 
proving gross negligence, and the ab
sence of such a discriminator in the 
applicable statutory language, a 
number of commenters were critical of 
the Agency’s adoption of this stan
dard. In response to the suggestions of 
these commenters, the Agency has're
considered its position, and in the reg
ulations promulgated at this time has 
adopted a discriminator based on the 
gravity of the offense. The factors 
which must be considered by the Re
gional Administrator in selecting a 
penalty include the size of the dis
charge, the culpability of the owner, 
the extent of any mitigation or clean
up efforts, and any other factors 
which he finds relevant under the cir
cumstances. It should be noted that 
the choice of penalty as provided in 
the Act is “ in the discretion of the Ad
ministrator.”
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Generally those commenters who 
advocated use o f the gross negligence 
discriminator also expressed concern 
with the proposed harmful quantity 
categorization system. As described in 
the preamble to Part 118 the Agency, 
after extensive review and analysis, 
has now revised that system by adding 
another category for the most acutely 
toxic substances.

W ith respect to the penalty rates to 
be established under section 
311(b)(2)(B)(iii)(bb), the Act provides 
as follows in section 311(b)(2)(B)(iv):

The Administrator shall establish by regu
lation, for each hazardous substance desig
nated under subparagraph (A ) of this para
graph, and within 180 days of the date of 
such designation, a unit of measurement 
based upon the usual trade practice and, for 
the purpose of determining the penalty 
under clause (iiiXbb) of this subparagraph, 
shall establish for each such unit a fixed 
monetary amount which shall be not less 
than $100 nor more than $1,000 per unit. He 
shall establish such fixed amount based on 
the toxicity, degradability, and dispersal 
characteristics of the substance.

As more fully set forth in the pream
ble to Part 118 which is being promul
gated concurrently with this regula
tion, the method selected for determi
nation of harmful quantities involves 
the ranking of hazardous substances 
on the basis o f acute toxicity. Sub
stances are divided into five categories 
on the basis o f their relative toxicity, a 
fifth  category having been added after 
review and consideration by the 
Agency of public comment on the pro
posed harmful quantity rulemaking. 
The smallest common commercial con
tainer size was then defined as the 
harmful quantity for the most toxic 
category. Other categories were there
after assigned harmful quantities on a 
proportional basis but at higher values 
than proposed.

Several commenters expressed the 
opinion that potential penalties from 
some spills would be unduly excessive 
with relatively small spills resulting in 
nearly maximum possible penalties. 
One example calculated by a com- 
menter indicated that the spill o f a 
single truck load of copper sulfate, a 
Category B substance with a median 
dispersion factor, could result in a pen
alty of nearly $2.5 million. In another 
example it was noted that the rupture 
o f a transfer line from a bulk terminal 
to a vessel being loaded with cresol, a 
Category B substance with a slightly 
higher dispersion factor than copper 
sulfate, could result in the discharge 
of 12,000 pounds in one minute and a 
resultant penalty o f nearly $1 million.

Both the proposed harmful quantity 
and rate of penalty structures have 
been reviewed extensively by the 
Agency. Each has been modified to 
permit the application of penalties in 
a more reasonable manner that is uni
form in proportionality from the most 
acutely toxic to the least acutely toxic

o f the designated substances. The 
modification to the rate o f penalty 
table resulted from the modification 
o f the harmful quantity table as de
scribed in the Preamble to Part 118. 
Its effect was to reduce by a factor o f 
10 the penalties for substances in the 1 
to 500 mg/1 LC50 range. The new 
harmful quantity and rate o f penalty 
schedules are set forth in Tables 1 and 
4 below.

W ith respect to mixtures o f more 
than one hazardous substance, for the 
reasons set forth in the preamble to 
the Agency’s December 30, 1975, pro
posal o f this Part, 40 FR at 60000, 
rates o f penalty will be the sum of the 
rates which would be assessed for each 
individual component o f the mixture. 
Also in response to comment on that 
proposal, for discharges o f a mixture 
in which the weights o f the individual 
components are not known a penalty 
w ill be assessed for the discharge 
based on the harmful quantity and 
penalty rate for the most toxic compo
nent o f the mixture. For solutions, the 
penalties assessed will be based on the 
content o f hazardous substances. No 
penalties w ill be assessed for materials 
recovered unreleased from their inte
gral containers. Resources expended 
on the development o f containers that 
prevent discharges promote the objec
tive of section 311 more so than re
sources expended on penalties or in
surance.

A  vital element o f section 
311(b)(2)(B)(iv) is the selection of the 
unit of measurement. As noted in the 
preamble to the December 1975, pro
posal, Agency studies involving indus
try and trade associations did not 
reveal such a unit to be universally 
common to trade practice. A  common 
unit o f measurement for the manufac
turer is frequently different from that 
employed by the user o f the same ma
terial. Furthermore, price quotations 
show a variety o f commercial units for 
the same chemical. Transporters o f 
chemicals frequently employ units dif
ferent from those o f either manufac
turer or user. Still further variations 
are seen depending on the mode of 
transport.

In summary, the finding of the 
Agency is that the only generally 
common unit o f measure is a weight 
unit, the pound. No compelling evi
dence was presented in the public com
ments for departing from this ap
proach. Multiples o f this basic unit are 
utilized throughout the chemical and 
transportation industries, but no 
single multiple of the basic pound unit 
can be found to be representative of 
the usual trade practice for any chemi
cal. The penalties using these common 
units of measure shall be based on the 
toxicity and the dispersal characteris
tics of the substance (section 
311<b)(2)(B)(iv)) with the latter 
ranked in order o f relative potential

harm to the public health or welfare 
in the event o f a discharge. The fea
ture in common is the potential capac
ity o f the substance to cause environ
mental damage. Therefore, the mini
mum quantity o f each material caus
ing probable harm can be thought of 
as a common unit. Thus the weight 
corresponding to the smallest common 
commercial container size, one pound 
(0.454 kilogram), previously adopted as 
the "harmful quantity” for materials 
in the most toxic EPA harmful quanti
ty category, has also been adopted as 
the “unit of measurement” for materi
als in thé new most toxic category, 
Category x, and assigned a base penal
ty rate o f $1,000 per unit. Other cate
gories are assigned larger units of mea
surement which are finite multiples o f 
the basic one pound unit. The aquatic 
toxicity ranges for various hazard cat
egories and the units o f measurement 
derived from the appropriate ratios 
are found in Table L

T able  L —U n it s  o f  M easur em ent

Cate- Unit of 
gory measurement 

lb (kg)
Toxicity range

X ____ 1 (0.454)___ LC50<0.1 mg/1.
A ___ 10 (4.54)___ 0.1 mg/10LC50< lmg/1.
B ___ 100 (45.4).™ 1 mg/10LC50<10 mg/1.
C .— 1,000 (454)» 10 mg/10LC50 <100 mg/L
D ----- 5,000 (2270) 100 mg/10LC500500 mg/1.

The system adopted recognizes that 
not all substances within a category 
exert their damaging effects equally. 
The law requires that the penalties 
range between $100 and $1,000 per 
unit o f measurement. For each catego
ry the upper penalty lim it is modified 
by physical/chemical adjustment fac
tors which in addition reflect the sub
stance’s ability to disperse.

The adjustment factor (0.1 to 1.0) 
arises from a second profiling oper
ation based on the solubility, density, 
volatility, and associated propensity 
for dispersal in water o f each hazard
ous substance. Each substance has 
been placed in one of eight categories 
combining these physical/chemical/ 
dispersal properties in various ways. 
The relative harm these categories 
pose to the environment was then 
ranked. The terms involved and final 
relative ranking of physical/chemical/ 
dispersal categories, in increasing 
order o f relative damage potential, are 
shown in Table n  and the physical/ 
chemical/dispersal (P/C/D) factor of 
each substance is also indicated in 
Table 119.5.

T able  I I .—P h t s ic a l/Ch e m ic a l/D ispe r sa l  
(P/C/D) A d ju stm en t  F actors

Material classification P/C/D Rank P/C/D 
category factor

Insoluble Volatile Floater...»IVF 1 0.10
Insoluble Nonvolatile Float- IN F  2 .23

er.
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T able II.—P h t s ic a l/Ch e m ic a l/D isper sal  
(P/C/D) A d ju stm en t  F actors—Continued

Material classification P/C/D Rank P/C/D 
category factor

......... TR 3 .36

...... RM 4 .49

.........P 5 .62

.........SR 6 .75

.........RF 7 .88

......... M 8 1.0

L egend

IVF—(insoluble volatile floater)—materi
als lighter than water with a vapor pressure 
greater than 10 mm Hg and a solubility of 
less than 1,000 ppm (weight per weight 
basis) or materials with vapor pressure 
greater than 100 mm Hg and solubility less 
than 10,000 ppm.

INF—(insoluble nonvolatile floater)—ma
terials lighter than water with a vapor pres
sure greater than 10 mm Hg and a solubility

of less than 1,000 ppm (weight per weight 
basis).

IS—(insoluble sinker)—materials heavier 
than water and of solubility less than 1,000 
ppm (weight per weight basis).

SM—(soluble mixer)—solid substances 
which have a solubility greater than 1,000 
grams of solute per 1,000 grams of water.

P—(precipitator)—salts which dissociate 
or hydrolyze in water with subsequent pre
cipitation of a toxic ion.

SS—(soluble sinker)—materials heavier 
than water and of solubility greater than
1.000 ppm (weight per weight basis).

SF—(soluble floater)—materials lighter 
than water and of a solubility greater than
1.000 ppm (weight per weight basis).

M—(miscible)—liquid substances which 
can freely mix with water in any proportion.

In summary, the adjusted rates o f 
penalty, in dollars per unit o f mea
surement, arising from possible combi
nations of toxic category and P/C/D 
factor are set forth in Table I I I  below.

T able  III.—.Rates of penalty 

[In  dollars per unit of measurement]

P/C/D classes

IVF IN F IS SM P SS SF

Category:
X ___ _______________ ....................  100 230 360 490 620 750 880
A ..................................................  100 230 360 490 620 750 880
B ..................................................  100 230 360 490 620 750 880
C ................................................... 100 230 360 490 620 750 880
D ..................................................  100 230 360 490 620 750 880

For convenience, table IV  shows the approximate rates o f penalty, in dollars 
per pound, for all combinations of toxic category and P/C/D factor.

T able  IV.—Rates of Penalty 

[In  dollars per pound]

P/C/D/ classes

IVF IN F  IS SM  P  SS SF M

Category:
X _____ _________________________  100 230 360 490 620 750 880 1000
A ..._______________....____________ 10 23 36 49 62 75 88 100
B -------------------------------------------  1.0 2.3 3.6 4.9 6.2 7.5 8.8 10
C----------------------------------- ----------------- 10 .23 .36 .49 .62 .75 .88 1.0
D ---------------------------------------------------- 02 .05 .07 .10 .12 .15 .18 .2

The statute also requires that the 
Agency consider the degradability of 
hazardous substances in establishing 
rates of penalty. However, as ex
plained elsewhere in the preamble to 
this Part and to Part 118, this initial 
rulemaking primarily concerns acute 
spill-type discharges and the designa
tion and harmful quantity determina
tions were therefore based solely on 
acute toxicity. For this reason sub
stances are deemed to have the same 
degradability within the short term 
toxicity period for the purposes o f this 
rulemaking. When the Agency modi
fies the designation and harmful 
quantity criteria to include chronic 
toxic effects, the long term degradabi
lity of substances will be considered.

2. Prevention and Mitigation:
Prevention of discharges and the

mitigation of their effects are the 
goals of this rule. The harmful effects 
o f discharges may be reduced hi many 
cases by such actions as warnings to 
affected water users, containment, 
treatment, appropriate final disposal 
o f the discharge or debris from a 
clean-up operation, environmental res
toration and monitoring of hazardous 
substance levels. Appropriate disposal 
includes compliance with require
ments o f the Resource Conservation 
and Recovery Act o f 1976, Pub. L. 94- 
580, 90 Stat. 2795, 42 U.S.C. 6901 
(RCRA). Though most o f the sub
stances to which these civil penalties 
apply have been designated as nonre
movable, it is anticipated that in many 
situations partial removal will be pos
sible, particularly when the water 
body is relatively calm. Such removal

is desirable and is a factor which is 
considered in the selection of the pen
alty. Further information concerning 
mitigation may be found in the Na
tional Oil and Hazardous Substances 
Pollution Contingency Plan (40 CFR 
Part 1510). The “General Pattern of 
Response Actions” has been specified 
in 40 CFR Part 1510.53.

Illustrations o f the operation o f the 
foregoing scheme for the (bb) penal
ties are set forth in the preamble to 
the December 1975, proposal, 40 FR 
60004-60005.

3. Administrative Procedures:
A  number o f commenters pointed 

out that the regulations with respect 
to penalty rates as proposed on De
cember 30, 1975, failed to spell out the 
procedures by which notices of viola
tion will be issued and what if any ad
ministrative hearings and related pro
cedures would be available with re
spect thereto. The Agency has con
cluded that the suggestion is well 
taken, and that such procedures 
should be spelled out in these regula
tions. Accordingly, §§119.6-119.15 set 
forth these procedures. Because these 
provisions are purely procedural in 
nature, they may be promulgated 
without prior notice o f proposal and 
comment period under the pertinent 
provision of the Administrative Proce
dure Act, 5 U.S.C. section 533(b)(A). In 
accordance with that section, sections 
119.6-119.15 are promulgated at this 
time.

In general, these regulations provide 
for “ informal” adjudication, in the 
sense that the civil penalties are not 
required by statute to be determined 
pursuant to a hearing on the record, 
and therefore Sections 554, 556, and 
557 of the Administrative Procedure 
Act are not applicable. It  is the pur
pose o f these regulations to allow the 
maximum degree o f flexibility in the 
proceedings relating to the assessment 
o f civil penalties. A t the same time, 
the provisions reflect the need to pro
vide an orderly framework for the pro
cess as well as a record o f what was 
done during that process. To a large 
degree, the provisions in these sections 
follow the procedures for the assess
ment o f civil penalties for violation of 
oil pollution prevention regulations 
issued pursuant to section 311(j) of 
the Act, at 40 CFR Part 114. These 
regulations contain somewhat greater 
detail with respect to hearing proce
dures, the contents o f the record of 
any such hearing, and the provision 
for review first by the Regional Ad
ministrator and subsequently by the 
Administrator following a recommend
ed decision by the Presiding Officer.

Section 119.6 provides for the assess
ment of the penalty and the issuance 
of a Notice o f Violation, including the 
contents thereof. Among the provi
sions in the notice is the right o f the
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alleged violator to present to the Re
gional Administrator, within 30 days 
of his receipt of the Notice of Viola
tion, any explanations, defenses, or 
other relevant information. In addi
tion, he may request a hearing on the 
matter within 45 days of his receipt of 
the Notice of Violation. The reason for 
allowing a somewhat longer period of 
time for requesting a hearing is to 
afford the violator an initial opportu
nity to resolve any disputed issues 
promptly with the Regional Adminis
trator without recourse to a hearing.

Section 119.7 sets forth the statu
tory defenses to liability, which are ex
pressly provided in sections 
311(b)(2)(B)(iii) and 311(f).

The provisions in. §§119.8, 119.9, 
119.10, and 119.11 concerning the re
quest for a hearing, the designation of 
the Presiding Officer, the consolida
tion of related cases, and a prehearing 
conference, respectively, are adopted 
from comparable provisions in 40 CFR 
Part 114. Section 119.12(a) regarding 
the conduct o f the hearing is also 
adopted substantially from the compa
rable provision of 40 CFR Part 114. 
Subsection (b ) of that section enumer
ates the contents of the record of the 
hearing, while subsection (c) makes 
clear that the standards for admission 
o f evidence shall be “ liberal and per
missive.” While the Presiding Officer 
may exclude evidence which is imma
terial, irrelevant, unduly repetitious, 
would involve undue delay, or which, 
if hearsay, is not of the sort upon 
which responsible persons are accus
tomed to rely. Doubts should be re
solved in favor of admitting the evi
dence.

Section 119.13 provides that follow
ing the conclusion of the hearings, the 
Presiding Officer, who is a lawyer 
within EPA appointed by the Regional 
Administrator to preside over the 
hearings, shall issue a recommended 
decision, including a recommendation 
with respect to the amount of the civil 
penalty. This is reviewed within 15 
days by the Regional Administrator 
who may adopt or modify it. This deci
sion of the Regional Administrator be
comes the decision of the Agency 
unless within 15 days from the date of 
receipt of such decision there is an 
appeal to the Administrator.

Section 119.14 sets forth the proce
dure for an appeal to the Administra
tor. The Administrator is authorized 
to request briefs or supplemental in
formation from the Regional Adminis
trator and the person or persons 
charged with a violation, though he 
need not do so. Absent such an invita
tion by the Administrator, there is no 
right to submit such briefs or supple
mental information. Recognizing the 
heavy demands upon the time of the 
Administrator, subsection (d ) o f this 
section allows him to be assisted by ap
propriate staff (but not a person who

RULES AND REGULATIONS

has had any prior connection with the 
case) or to delegate his function under 
this section to an EPA Judicial O ffi
cer.

Dated: March 3,1978.
D ouglas M . C ostle , 

Administrator. 
Part 119 is added as follows:

Sec.
119.1 Applicability.
119.2 Abbreviations.
119.3 Definitions.
119.4 Factors to be Considered in Selection 

of Penalty Rates.
119.5 Determination of Units of Measure

ment and Rates of Penalty.
119.6 Notice of Violation and Penalty.
119.7 Third Party Comments.
119.8 Defenses.
119.9 Request for Hearing.
119.10 Presiding Officer.
119.11 Consolidation.
119.12 Prehearing Conference.
119.13 Conduct of Hearing.
119.14 Decision.
119.15 Appeal to Administrator.

A u t h o r it y : Secs. 311 and 501(a), Federal 
Water Pollution Control Act, (33 U.S.C. 
1251 et seq.).

§ 119.1 Applicability.

This regulation applies to substances 
designated as hazardous under 40 CFR 
Part 116 in quantities equal to or in 
excess o f those established as harmful 
under 40 CFR Part 118, except when 
the owner or operator can show such 
discharges are made: (1) in compliance 
with the requirements of sections 301, 
302, 304, 306, 307, 318 and 403 and in 
compliance with an NPDES permit 
which has been issued pursuant to sec
tion 402 of the Act, (2) in compliance 
with section 404 of the Act or in com
pliance with a permit issued under the 
Marine Protection, Research, and 
Sanctuaries Act of 1972 (33 U.S.C. 
1401 et seq.), (3) in compliance with 
approved water treatment plant oper
ations as specified by local, State or 
Federal regulations pertaining to safe 
drinking water, (4) pursuant to the 
label directions for application of a 
pesticide product registered under 40 
CFR Part 162 (F ederal R egister , Vol 
40, No. 129, Part II, pp. 28242-28286, 
July 3, 1975) by authority of the Fed
eral Insecticide, Fungicide, and Roden- 
ticide Act, as amended by the Federal 
Environmental Pesticide Control Act 
of 1972, (Pub. L. 92-516, 86 Stat. 973; 
Pub. L. 94-140, 89 Stat. 751; 7 U.S.C. 
136 et seq.), (5) in compliance with the 
regulations issued under section 3004 
of the Resource Conservation and Re
covery Act, 90 Stat. 2795, 42 U.S.C. 
6901, (6) in compliance with instruc
tions of the On-Scene Coordinator 
pursuant to 40 CFR 1510 (the Nation
al Oil and Hazardous Substance Con
tingency Plan), or 33 CFR 153.105(c) 
(Pollution by Oil and Hazardous Sub
stances), or in accordance with appli
cable section 311 (j)(l)(A ) regulations,

(7) in compliance with a permit issued 
under section 165.7 of T itle 14 of the 
State of California Administrative 
Code, or (8) from a properly function
ing inert gas system when used to pro
vide gas to the cargo tanks of a vessel. 
For the purpose of this Part 119.1, 
compliance with an NPDES permit 
has the same meaning as set forth in 
40 CFR Part 118.

§ 119.2 Abbreviations.
lb=pound(s).
kg=kilogram(s).
HQ= harmful quantity as required 

by section 311(b)(4) and specified in 40 
CFR Part 118.

UM= unit of measurement as re
quired by section 311(b)(2)(B)(iv) is 
that number of pounds designated as a 
harmful quantity.

ROP=rate of penalty as required by 
section 311(b)(2)(B)(iv).

P/C/D= physical/chemical/dispersal 
factor; it is based on whether the sub
stance floats, sinks, mixes, precipitates 
or is miscible when discharged.

§ 119.3 Definitions.
As used in this part, all terms shall 

have the same meaning as in section 
311 of the Act and in 40 CFR Parts 
116,117, and 118.

§119.4 Factors to be considered in selec
tion of penalty rate.

(a ) In accordance with section 
311(b)(2)(B)(iii) of the Act, the owner 
or operator of any vessel, onshore fa
cility, or offshore facility, from which 
there is discharged any hazardous sub
stance which has not been determined 
by the Administrator to be actually re
movable under section 311(b)(2)(B)(i) 
of the Act shall be liable, subject to 
certain defenses enumerated in § 119.8 
of this section, to the United States 
for either one or the other of the fo l
lowing civil penalties, the determina
tion of which shall be at the discretion 
of the Regional Administrator, subject 
to review by the Administrator as here
inafter provided:

(1 )  A  penalty based on the toxicity, 
degradability and dispersal character
istics of the substance, but not less 
than $500 nor more than $5,000; or

(2) A  penalty determined by the 
number of units of measurement dis
charged multiplied by the amount es
tablished for such unit under Section 
119.5 of this part, but such penalty 
shall not be more than $5,000,000 in 
the case of a discharge from a vessel 
and $500,000 in the case of a discharge 
from an onshore or offshore facility.

(b ) In determining which of the two 
alternative penalties set forth in the 
preceding subsection (a ) of this Sec
tion shall be applied, the Regional Ad
ministrator shall consider the nature 
and circumstances surrounding the 
discharge, including each of the fo l
lowing factors:
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(1 ) The size of the discharge;
(2) The culpability of the owner or 

operator (including but not limited to 
any officer, employee, contractor, 
agent, or servant of such owner or op
erator);

(3) The nature, extent, and degree of 
success of any efforts by such owner 
or operator to minimize or mitigate 
the effects o f such discharge, includ
ing but not limited to  any containment 
or removal of the substance or sub
stances; and

(4) Such other factors as the Region
al Administrator deems appropriate 
under the circumstances.

§ 119.5 Determination of units o f measure
ment and rates of penalty.

In accordance with section 
311(b)(2)(B)(iv) of the Act, the base 
penalty rate is determined for each 
category to be $1,000 per unit o f mea
surement. The penalty rate for each 
UM is $1,000 times the P/C/D factor 
o f the substance. The penalty for the 
discharge o f one pound of a hazardous 
substance is $1,000 times the P/C/D 
factor divided by UM. The penalty 
rate for a discharge is thus obtained 
by the formula:

$1,000 divided by unit of measurement 
times P/C/D factor times pounds dis
charged.

For discharges of mixtures or solu
tions, the rate o f penalty will be the 
sum of the rates for individual hazard
ous components if the quantity dis
charged equals or exceeds the harmful 
quantity for the mixture (determined 
by procedures set forth in 40 CFR 
Part 118). For discharges in which the 
weights of the individual component 
o f a mixture are unknown, the rate of 
penalty will be that for the most toxic 
component of the mixture. The follow
ing table (Table 119.5) lists each desig
nated hazardous substance (40 CFR 
Part 116) determined to be not actual
ly removable (40 CFR Part 117) on the 
same line with the assigned EPA 
hazard category, the corresponding 
unit of measurement (and harmful 
quantity), the assigned physical/ 
chemical/dispersal (P/C/D) adjust
ment factor and the rate of penalty in

dollars per unit o f measurement. For 
convenience and ease of comparison, 
the units of measurement have been

used to calculate the penalty rates in 
dollars per pound as shown in the 
right hand column of Table 119.5.

T able  119.5.—.Rates of penalty and units of measurement for hazardous substances

Material Category
|tM in 

pounds 
(kilograms)

P/C/D
factor

ROP
(dollars per

jiM )

Approximate
ROP

(dollars per 
pound)

Acetaldehyde........................... ___________  C 1,000 (454) 1.0 1,000 1.00
Acetic acid................................ ................  C 1,000 (454) 1.0 1,000 1.00
Acetic anhydride..................... ................  C 1.Q00 (454) .75 750 .75
Acetone cyanohydrin............... ............. ;.. A 10 (4.54) .88 , 880 88.00
Acetyl bromide......................... ................  D 5,000

(2,270) .75 750 .15
Acetyl chloride......................... 5,000

(2,270) .75 750 .15
Acrolein................................... ................  X 1 (0.454) .88 880 880.00
Acrylonitrile............................ ................ B 100 (45.4) .88 880 8.80
Aldrin....................................... 1 (0.454) .36 360 360.00
Allyl alcohol............................ ................  B 100 (45.4) 1.0 1,000 10.00
Aluminum sulfate.................... ................  D 5,000

(2,270) .62 620 .12
Ammonia..................................................  B 100 (45.4) .88 880 8.80
Ammonium acetate.................. ................  D 5,000

(2,270) .49 490 .10
Ammonium benzoate............... ................  D 5,000

(2,270) .75 750 .15
Ammonium bicarbonate........... ................  D 5,000

(2,270) .75 750 .15
Ammonium bichromate......... . ................  C 1,000 (454) .75 750 .75
Ammonium bifluoride............. ................  D 5,000

(2,270) .75 750 .15
Ammonium bisulfite................ ................  D 5,000

(2,270) .49 490 .10
Ammonium carbamate............ 5,000

(2,270) .75 750 .15
Ammonium carbonate.............. 5,000

(2,270) .49 490 .10
Ammonium chloride................ 5,000

(2,270) .75 750 .15
Ammonium chromate.............. ................  C 1,000 (454) .75 750 .75
Ammonium citrate................... ................  D * 5,000

(2,270) .75 750 .15
Ammonium fluoborate...............................  D 5,000

(2,270) .75 750 .15
Ammonium fluoride................. ................  D 5,000

(2,270) .49 490 .10
Ammonium hydroxide............. ................  C 1,000 (454) 1.0 1,000 1.00
Ammonium oxalate..................... 5,000

(2,270) .75 750 .15
Ammonium silicofluoride......... ................ C 1,000 (454) .75 750 .75
Ammonium sulfamate............. ................  D 5,000

(2,270) .49 490 .10
Ammonium sulfide................... ................ D 5,000

(2,270) .75 750 .15
Ammonium sulfite.................... ................ D 5,000

(2,270) .75 750 .15
Ammonium tartrate................. ................. D 5,000

(2,270) .75 750 .15
Ammonium thiocyanate............................ D 5,000

(2,270) .49 490 .10
Ammonium thiosulfate............................. D 5,000

(2,270) .49 490 .10
Aniline...................................... ................ C 1,000 (454) .75 750 .75
Antimony pentachloride.......... .... ...........  C 1,000 (454) .62 620 .62
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Table 119.5.—.Rates o f  penalty and units o f  measurement fo r  hazardous substances—
Continued

Material
fiM in

Category pounds 
(kilograms)

P/C/D
factor

ROP
(dollars per 

jiM )

Approximate
ROP

(dollars per 
pound)

Antimony potassium tartrate............. ____  C 1,000 (454) .75 750 .75
Antimony tribromide.......................... .....  C 1,000 (454) .62 620 .62
Antimony trichloride...»..................... .....  C 1,000 (454) .62 620 .62
Antimony trifluoride.......................... .....  C 1,000 (454) .49 490 .49
Antimony trioxide.............................. .....  D 5,000

(2,270) .36 360 07
Arsenic disulfide................................. .....  D 5,000

(2,270) .36 360 07
Arsenic pentoxide............................... 5,000

(2,270) .49 490 .10
Arsenic trichloride............................. .....  D 5,000

(2,270) .62 620 .12
Arsenic trioxide.................................. 5,000

(2,270) .62 620 .12
Arsenic trisulfide................................ .....  D 5,000

(2,270) .36 360 .07
Barium cyanide........................................  A 10 (4.54) .75 750 75.00
Benzoic acid.......................................... .....  D 5,000

(2,270) .75 750 .15
Benzonitrile........ . .....  C 1,000 (454) .75 750 .75
Benzoyl chloride.................................. 1,000 (454) .75 750 .75
Benzyl chloride................................. ......  B 100 (45.4) .36 360 3.60
Beryllium chloride............................. . 5,000

(2,270) .75 750 .15
Beryllium fluoride.........................................  D 5,000

(2,270) .49 490 .10
Beryllium nitrate................................ .....  D 5,000

(2,270) .75 750 .15
Butyl acetate...................................... ____  D 5,000

(2,270) .88 880 .18
Butylamine..................................................... C 1,000 (454) 1.0 1,000 1.00
Butyric acid....................................... ......  D 5,000

(2,270) 1.0 1,000 .20
Cadmium acetate...................................... 100 (45.4) .75 750 7.50
Cadmium bromide.......................... »... 100 (45.4) .75 750 7.50
Cadmium chloride.............................. .....  B 100 (45.4) .49 1,000 4.90
Calcium arsenate................................ ......  C 1,000 (454) .36 360 .36
Calcium arsenite................................. .....  C 1,000 (454) .36 360 .36
Calcium carbide....»........................».........  D 5,000

(2,270) .62 620 .12
Calcium chromate............................... .....  C 1,000 (454) .75 750 .75
Calcium cyanide.................................. 10 (4.54) .75 750 75.00
Calcium dodecylbenzenesulfonate...... .....  C 1,000 (454) .75 750 .75
Calcium hydroxide...................................  D 5,000

(2,270) .75 750 .15
Calcium hypochlorite......................... .....  A 10 (4.54) .75 750 75.00
Calcium oxide...........................................  D 5,000

(2,270) .75 750 .15
Captan......................................................  A 10 (4.54) .36 360 ’ 36.00
Carbaryl............................................. ......  B 100 (45.4) .36 360 3.60
Carbon disulfide................................. .....  D 5,000

(2,270) .75 750 .15
Chlordane........................................... 1 (0.454) .36 360 360.00
Chlorine............................................. . 10 (4.54) .10 100 10.00
Chlorobenzene.........................................  B 100 (45.4) .36 360 3.60
Chloroform.......................................... 5,000

(2,270) .75 750 .15
Chlorpyrifos.................................... ».......  X 1 (0.454) .36 360 360.00
Chlorosulfonic acid..................................  C 1,000 (454) .75 750 .75
Chromic acetate.................................. .....  C 1,000 (454) .75 750 .75
Chromic acid.............................. ........ 1,000 (454) .75 750 .75
Chromic sulfate.................................. .....  C 1,000 (454) .75 750 .75
Chromous chloride.............................. 1,000 (454) .75 750 .75
Cobaltous bromide...»......................... 1,000 (454) .49 490 .49
Cobaltous fo rm a te ...»»»»»«»»»»»»»»»»......  C 1,000 (454) .75 750 .75
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T able  119.5.—Rates of penalty and units of measurement for hazardous substances—
Continued

fiM in ROP Approximate
Material Category pounds P/C/D (dollars per ROP

(kilograms) factor fiM) (dollars per
pound)

Cobaltous sulf amate.................................  C 1,000 (454) .75 750 .75
Coumaphos..................................... 10 (4.54) .36 360 36.00
Cresol.............................................. 1,000 (454) .75 750 .75
Cupric acetate................................ .........  B 100 (45.4) .75 750 7.50
Cupric acetoarsenite.............. ........ .........  B 100 (45.4) .36 360 3.60
Cupric chloride............................... ......... A 10 (4.54) .75 750 75.00
Cupric nitrate...................__................ 100 (45.4) .49 490 4.90
Cupric oxalate................................. 100 (45.4) .36 360 3.60
Cupric sulfate....................... .'......... 10 (4.54) .75 750 75.00
Cupric sulfate ammoniated............ .........  B 100 (45.4) .75 750 7.50
Cupric tartrate................................ 100 (45.4) .36 360 3.60
Cyanogen chloride.......................... ......... A 10 (4.54) .75 750 75.00
2,4-D acid........................................ ......... B 100 (45.4) .36 360 3.60
2,4-D esters..................................... 100 (45.4) .36 360 3.60
D D T ................................................ 1 (0.454) .36 360 360.00
Diazinon......................................... 1 (0.454) .36 360 360.00
Dicamba............................................................................ C 1,000 (454) .75 750 .75
Dichlobenil..................................... .........  C 1,000 (454) .36 360 .36
Dichlone......................................... .........  X 1 (0.454) .36 360 360.00
2,2-Dichloropropionic acid.............. 5,000

(2,270) .75 750 .15
Dichlorvos....................................... .........  A 10 (4.54) .75 750 75.00
Dieldrin.......................................... 1 (0.454) .36 360 360.00
Diethy lamine........................................... C 1,000 (454) 1.0 1,000 1.00
Dimethy lamine.............................. ..............  C 1,000 (454) .88 880 .88
Dinitrobenzene.................................................. ..............  C 1,000 (454) .36 360 .36
Dinitrophenol..................................................... ..............  C 1,000 (454) .75 750 .75
Diquat........................................................................ 1,000 (454) .75 750 .75
Disulfoton.............................................................. ..............  X 1 (0.454) .36 360 360.00
Diuron ....................................................................... ..............  B 100 (45.4) .36 360 3.60
Dodecylbenzenesulf onic acid ................ ...............  C 1,000 (454) .75 750 .75
Endosulfan............................................................. 1 (0.454) .36 360 360.00
Endrin........................................................................ . 1 (0.454) .36 360 360.00
Ethion........................................................................ . 10 (4.54) .36 360 36.00
Ethylenediamine.............................................. ..............  C 1,000 (454) .88 880 .88
EDTA ........................................................................... 5,000

(2,270) .36 360 .07
Ferric ammonium citrate.........................................  C 1,000 (454) .75 750 .75
Ferric ammonium oxalate ........................ ..............  C 1,000 (454) .75 750 .75
Ferric chloride................................ ........  C 1,000 (454) .75 750 .75
Ferric fluoride................................. 100(45.4) .36 360 3.60
Ferric nitrate................................... ........  C 1,000 (454) .49 490 .49
Ferric sulfate..................................... ................... .............  C 1,000 (454) .36 360 .36
Ferrous ammonium sulfate..................... ............. c 1,000 (454) .75 750 .75
Ferrous chloride................................................ .............  B 100 (45.4) .75 750 7.50
Ferrous sulfate................. .. ................................ 1,000 (454) .36 360 .36
Formaldehyde...................................... .............. 1,000 (454) .75 750 .75
Formic acid............................................................. \ 5,000

v  (2,270) 1 . 0 1,000 .20
Fumerie acid......................................... . >.............. .............  D 5,000

(2,270) .75 750 .15
Furfural.................................................................... .............  C 1,000 (454) .75 750 .75
Gut hi on........................................... 1 (0.454) .36 360 360.00
Heptachlor....................................... 1 (0.454) .36 360 360.00
Hydrochloric acid............................ 5,000

(2,270) .75 750 .15
Hydrofluoric acid............................ ........  D 5,000

(2,270) 1 . 0 1,000 .20
Hydrogen cyanide........................... ........  A 10 (4.54) 1 . 0 1,000 100.00
Isopropanolamine

dodecylbenzenesulfonate.............. ........  C 1,000 (454) .75 750 .75
Kelthane..................................................  D 5,000

(2,270) .36 360 .07
Lead acetate.................................... .............  D 5,000

(2,270) .62 620 .12
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T able  119.5.—Rates of penalty and units of measurement for hazardous substances—
Continued

Material
fiM in

Category pounds 
(kilograms)

P/C/D
factor

ROP
(dollars per

liM)

Approximate
ROP

(dollars per 
pound)

Lead arsenate.............................. 5,000
(2,270) .36 360 .07

Lead chloride............................... 5,000
(2,2707 .75 750 .15

Lead fluoborate.......................... 5,000
(2,270) .62 620 .12

Lead fluoride..................... ......... ............  C 1,000 (454) .36 360 .36
Lead iodide.................................. 5,000

(2,270) .36 360 .07
Lead nitrate................................. 5,000

(2,270) .75 750 .15
Lead stearate............................... . 5,000

(2,270) .36 360 .07
Lead sulfate................................. 5,000

(2,270) .36 360 .07
Lead sulfide................................. 5,000

(2,270) .36 360 .07
Lead thiocyanate......................... ............  D 5,000

(2,270) .75 750 .15
Lindane....................................... 1 (0.454) .36 360 360.00
Lithium chromate....................................  C 1,000 (454) .49 490 .49
Malathion......... .......................................  A 10 (4.54) .36 360 36.00
Maleic acid................................... ............ D 5,000

(2,270) .49 490 .10
Maleic anhydride.......................... 5,000

(2,270) .49 490 .10
Mercuric cyanide.......................... 1 (0.454) .75 750 750.00
Mercuric nitrate.......................... 10 (4.54) .75 750 75.00
Mercuric sulfate.......................... 10 (4.54) .62 620 62.00
Mercuric thiocyanate............................. A 10 (4.54) .36 360 36.00
Mercurous nitrate........................ 10 (4.54) .62 620 62.00
Methoxychlor....................... . .......... X 1 (0.454) .36 360 360.00
Methyl mercaptan........................ 100 (45.4) .88 880 8.80
Methyl parathion......................... 100 (45.4) .36 360 3.60
Mevinphos................................... 1 (0.454) 1.0 1,000 1,000.00
Mexacarbate................................. ............ C 1,000 (454) .36 360 .36
Monoethylamine.......................... ............ C 1,000 (454) 1.0 1,000 1.00
Monomethytamine....................... ............ C 1,000 (454) 1.0 1,000 1.00
Naled............................................ 10 (4.54) .36 360 36.00
Naphthalene................................. ...........  D 5,000

(2,270) .36 360 .07
Naphthenic acid.......................... 100 (45.4) .75 750 7.50
Nickel ammonium sulfate............ ............ D 5,000

(2,270) .75 750 .15
Nickel chloride............................. 5,000

(2,270) .75 750 .15
Nickel hydroxide.......................... 1,000 (454) .36 360 .36
Nickel nitrate............................... 5,000

Nickel sulfate...............................
(2,270) .49 490 .10

5,000
(2,2̂ 70) .75 750 .15

Nitric acid.................................... ............  C 1,000 (454) 1.0 1,000 1.00
Nitrobenzene................................ ............  C 1,000 (454) .75 750 .75
Nitrogen dioxide........................... ............  C 1,000 (454) 1.0 1,000 1.00
Nitrophenol............................i..... ............  C 1,000 (454) .75 750 .75
Paraformaldehyde....................... ...........  C 1,000 (454) .75 750 .75
Parathion..................................... . 1 (0.454) .36 360 360.00
Pentachlorophenol....................... ............  A 10 (4.54) .36 360 36.00
Phenol......................................... ............  C 1,000 (454) .75 750 .75
Phosgene...................................... 5,000

(2,270) .75 750 .15
Phosphoric acid.................... . ...........  D 5,000

(2,270) 1.0 1,000 .20
Phosphorus................................... ...........  X 1 (0.454) .36 360 360.00
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T able  119.5.—Rates of penalty and units of measurement for hazardous substances—
Continued

Material
in ROP Approximate 

Category pounds P/C/D (doUarsper ROP
(kilograms) factor /iM) (dollars per

pound)

Phosphorus oxychloride...................... 5,000
(2,270) .75 750 .15Phosphorus pentasulfide.................. 1,000 (454) .75 750 .15Phosphorus trichloride.................... 5,000
(2,270) .75 750 .15

Polychlorinated biphenyls................ 10 (4.54) .36 360 36.00Potassium arsenate........................,,, 1,000 (454) .75 750 .75
Potassium arsenite........................... 1,000 (454) .75 750 .75Potasium bichromate........................ 1,000 (454) .75 750 .75 *Potassium chromate......................... . 1,000 (454) .75 750 .75
Potassium cyanide............................ . 10 (4.54) .75 750 75.00Potassium hyroxlde...................... 1,000 (454) .49 490 .49Potassium permanganate.................. 100 (45.4) .75 750 7.50Propionic acid...................................• 5,000

(2,270) 1.0 1,000 .20
Propionic anhydride......................... 5,000

(2,270) 1.0 1,000 .20Pvrethrins....................................... 1,000 (454) .36 360 .36
Quinoline.......................................... 1,000 (454) .75 750 .75Resorcinol.................... ................ . 5,000

(2,270) .49 490 .49
Selenium oxide.................................. 1,000 (454) .75 750 .75
Sodium.............................................. 1,000 (454) .49 490 .49
Sodium arsenate................................ 1,000 (454) .75 750 .75Sodium arsenite............................ tlll, 1,000 (454) .75 750 .75
Sodium bichromate.......................... 1,000 (454) .49 490 .49
Sodium bifluoride............................... 5,000

(2,270) .75 750 .15Sodium bisulfite................................. 5,000
(2,270) .75 750 .15

Sodium chromate.............................. 1,000 (454) .75 750 .75
Sodium cyanide............................. ,,,,, 10 (4.54) .75 750 75.00Sodium dodecylbenzenesuifonate... 1,000 (454) .75 750 .75
Sodium fluoride.................................. 5,000

(2,270) .75 750 .15Sodium hydrosulfide......................... 5,000
(2,270) .75 750 .15Sodium hydroxide................... , 1,000 (454) .49 490 .49

Sodium hypochlorite......................... 100 (45.4) .75 750 7.50Sodium methylate.......................... . 1,000 (454) .49 490 .49
Sodium nitrite.................................... 1,000 (45.4) .75 750 7.50Sodium DhosDhate, dibasic................. ....  D 5,000

(2,270) .75 750 .15Sodium DhosDhate, tribasic................ 5,000
(2,270) .75 750 .15Sodium selenite........................... „„„„ 1,000 (454) .75 750 .75

Strontium chromate........................... 1,000 (454) .75 750 .75Strychnine......................................... 10 (4.54) .36 360 36.00Sulfuric acid....................................... 1,000 (454) 1.0 1,000 1.00Sulfur monochloride....................... ,,,, 1,000 (454) .75 750 .752,4,5-T acid......................................... 100 (45.4) .36 360 3.602,4,5-T esters....................................... 100 (45.4) .36 360 3.60T D E ......... ......................................... 1 (0.454) .36 360 360.00Tetraethyl lead................................... 100 (45.4) .36 360 3.60
Tetraethyl pyrophosphate................. 100 (45.4) 1.0 1,000 10.00Toxaphene......................................... 1 (0.454) .36 360 360.00Trichlorfon.............................. „„„..... 1 (0.454) .75 750 750.00Trichlorophenol.........  ............... ..,... 10 (4.54) .36 360 36.00Triethanolamine

dodecylbenzenesuifonate................. 1,000 (454) .75 750 .75Triethylamine................................ 5,000
(2,270) .88 880 .18Trimethylamine................................... 1,000 (454) .88 880 .88Uranyl acetate........ ......................... . 5,000
(2,270) .75 750 .15
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Table 119.5.—Rates of penalty and units of measurement for hazardous substances—
Continued ..

Material
fiM in

Category pounds 
(kilograms)

ROP
P/C/D (dollars per 
factor fiM)

Approximate
ROP

(dollars per 
pound)

XJranyl nitrate................................. ___ .... D 5,000
(2,270) .75 750 .15

Vanadium pentoxide........................ ....... C 1,000 (454) .75 750 .75
Vanadyl sulfate................................ ........  C 1,000 (454) .75 750 .75
Vinyl acetate..........................—......... ........  C 1,000 (454) .88 880 .88
Xylenol............................... .— ... 1,000 (454) .36 360 .36
Zinc acetate..................................... ........  C 1,000 (454) .75 750 .75
Zinc ammonium chloride................. ........  D 5,000

(2,270) .75 750 .15
Zinc borate............................. - ....... 1,000 (454) .75 750 .75
Zinc bromide......................................... 5,000

(2,270) .49 490 .10
Zinc carbonate..................... ........... ........  C 1,000 (454) .36 360 .36
Zinc chloride................................... 5,000

(2,270) .49 490 .10
Zinc cyanide.................................... 10 (4.54) .36 360 36.00
Zinc fluoride............................................  C 1,000 (454) .36 360 .36
Zinc formate.......................— ............. 1,000 (454) .75 750 .76
Zinc hydrosulfite............................. 1,000 (454) .75 750 .75
Zinc nitrate...................................... 5,000

(2,270) .49 490 .10
Zinc phenolsulf onate...................................  D 5,000

(2,270) .75 750 .15
Zinc phosphide........................ ......... 1,000 (454) .36 360 .36
Zinc silicofluoride................. . ........  D 5,000

(2,270) .75 750 .15
Zinc sulfate......................................______ C 1,000 (454) .49 490 .49
Zirconium nitrate............................ ........  D 5,000

(2,270) .75 750 .15
Zirconium potassium fluoride....................  D 5,000

(2,270) .75 750 .15
Zirconium sulfate................... ........  D 5,000

(2,270) .62 620 .12
Zirconium tetrachloride.................. ........  D 5,000

(2,270) .75 750 .15

§119.6 Notice of violation and penalty.
Following a determination by the 

Regional Administrator as to which of 
the two alternative penalties set forth 
in § 119.4 shall be assessed against the 
owner or operator, the Regional Ad
ministrator shall proceed to determine 
the amount of such ’penalty in accor
dance with the provisions of said 
§ 119.4, and shall send a Notice of Vio
lation to each person against whom 
such penalty is assessed. Such Notice 
of Violation shall specify the follow
ing:

(a) Date of issuance;
(b ) Nature of the violation, including 

the substance or substances dis
charged, the date(s) and place of the 
discharge, and the quantity of each 
discharge;

(c) A  citation to the pertinent sec
tion of the Act and regulations under 
which the violation is charged;

(d ) A  citation to the pertinent sec
tion of the act and regulations under 
which the civil penalty has been as
sessed;

<e) The amount of the civil penalty;
(f )  The right of the alleged violator 

to present to the Regional Administra
tor, within thirty (30) days of his re
ceipt of the Notice of Violation, writ
ten explanations, information or any 
materials in answer to the charges (in
cluding any of the defenses set forth 
in section 119.8 hereof) or in mitiga
tion of the penalty;

(g ) Manner in which the payment of 
any money may be paid to the United 
States;

(h ) Right to request a hearing 
within forty-five (45) days of his re
ceipt of the Notice of Violation; and

(i) The procedures for requesting a 
hearing including the right to be rep
resented by counsel.

§ 119.7 Third party comments.
The Regional Administrator shall 

send a copy o f the Notice o f Violation 
to the State in which the discharge oc
curred and to any other person who 
he has reason to believe would be in
terested in the proceeding. The State 
and any interested person may submit 
written comments within thirty (30) 
days of receipt of the notice.

§ 119.8 Defenses.
It shall be a defense to any liability 

for any penalty assessed pursuant to 
section 119.4 through 119.6 hereof if 
the alleged violator establishes by a 
preponderance of the evidence that 
the discharge for which the penalty 
was assessed was caused solely by one 
or more of the following:

(a ) An act of God,
(b ) An act of war,
(c) Negligence on the part o f the 

United States Government, or
(d ) An act or omission of a third 

party without regard to whether or 
not such act or omission was or was 
not negligent.

§ 119.9 Request for hearing.
Within forty-five (45) days of the 

date o f receipt of a Notice of Viola
tion, the person named in the Notice 
may request a hearing by submitting a 
written request signed by or on behalf 
o f such person by a duly authorized 
officer, director, agent, or attomey-in- 
f  act, to the Regional Administrator.

(a ) Requests for hearings shall:
(1) State the name and address of 

the person requesting the hearing;
(2) Enclose a copy of the Notice of 

Violation; and
(3) State with particularity the 

issues to be raised by such person at 
the hearing.

(b ) A fter a request for hearing 
which complies with the requirements 
o f subsection (a ) of this section has 
been filed, a hearing shall be sched
uled for the earliest practicable date.

(c) Extensions of the time for the 
commencement of the hearing may be 
granted for good cause shown.

§ 119.10 Presiding officer.
The hearing shall be conducted by 

the Presiding Officer. The Regional
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Administrator may designate any at
torney in the Environmental Protec
tion Agency to act as the Presiding O f
ficer. No person shall serve as Presid
ing Officer who has any prior connec
tion with the case including without 
limitation the performance of investi
gative or prosecuting functions. The 
Presiding Officer appointed shall have 
the fu ll authority to conduct the hear
ing, decide issues, and to prepare a rec
ommended decision in accordance with 
§119.14.

§119.11 Consolidation.
The Presiding O fficer may, in his 

discretion, order consolidation of any 
hearings held under this Part and aris
ing within one Region whenever he de
termines that consolidation will expe
dite or simplify the consideration of 
the issues presented. The Administra
tor may, in his discretion, order con
solidation, and designate one Region 
to be responsible for the conduct of 
any hearings held under this Part 
which arise in different Regions when
ever he determines that consolidation 
will expedite or simplify the consider
ation of the issues presented. Consoli
dation shall not affect the right of any 
person to raise issues that could have 
been raised if consolidation had not 
occurred. A t the conclusion of the 
hearing the Presiding O fficer shall 
render a separate recommended deci
sion for each separate civil penalty 
case.

§119.12 Prehearing conference.
The Presiding Officer may hold one 

or more prehearing conferences and 
may issue a hearing agenda which 
may include, without limitation, deci
sions with regard to any or all o f the 
following:

(a) Stipulations and admissions;
(b ) Disputed issues o f fact;
(c) Hearing procedures including the 

names of witnesses, scheduling, identi
fication and admission of documentary 
evidence, and the time allotted for 
oral arguments; and

(d) Any other matter which may ex
pedite the hearing or aid in disposition 
of any issues raised therein.

§ 119.13 Conduct of hearing.
(a ) The hearing shall be held, where 

feasible, in the general location of the 
facility where the alleged violation oc
curred or as agreed to by EPA and the 
person charged. The Presiding Officer 
shall have the duty to conduct a fair 
and impartial hearing, to take action 
to avoid unnecessary delay in the dis
position of proceedings, and to main
tain order. The person charged with 
the violation may offer relevant facts, 
statements, explanations, documents, 
testimony and other items in defense 
to the charges, or which may bear

RULES AND REGULATIONS

upon the penalty to" be assessed. The 
EPA or appropriate Agency personnel 
shall have the opportunity to offer 
facts, statements, explanations, docu
ments, testimony, or other material in 
order for the Presiding Officer to be 
fully informed. The person charged 
with the violation shall be informed in 
writing o f the decision o f the Presid
ing Officer and shall be advised of his 
right to appeal.

(b ) A  record shall be kept of the 
hearing, which shall include at least 
the following:

(1) The Notice of Violation;
(2) Any materials and information 

relied upon by the Regional Adminis
trator in issuing the Notice o f Viola
tion and in determining and assessing 
the civil penalty or penalties at issue;

(3) Any materials submitted by the 
alleged violator in defense or opposi
tion to the penalty;

(4) A  verbatim transcript of the tes
timony of any witness presented at 
the hearing, which testimony shall be 
under oath;

(5) Any other materials offered by 
any party to the hearing and admitted 
by the Presiding Officer; and

(6) The recommended decision of 
the Presiding O fficer described in 
§119.14.

(c) The standards for admission of 
evidence shall be liberal and permis
sive. The Presiding O fficer may ex
clude evidence which is immaterial, ir
relevant, unduly repetitious or cumu
lative, or would involve undue delay or 
which, if hearsay, is not of the sort 
upon which responsible persons are ac
customed to rely. In general, doubtful 
situations should be resolved in favor 
o f admitting the evidence.

§ 119.14 Decision.
(a ) W ithin thirty (30) days after the 

conclusion of the hearings, the Presid
ing Officer shall- issue a recommended 
decision including a recommendation 
with respect to the amount of the civil 
penalty. In his recommendation con
cerning the civil penalty the Presiding 
O fficer shall consider the factors set 
forth in §§ 119.4 through 119.8. His rec
ommended decision shall contain ap
propriate findings o f fact and conclu
sions such as to set forth clearly the 
basis for the recommended decision. A 
copy of the Presiding O fficer’s recom
mended decision shall be sent to the 
person charged in the Notice of Viola
tion, and to the Regional Administra
tor.

(b ) Within fifteen (15) days of the is
suance of the recommended decision 
of the Presiding Officer the Regional 
administrator shall either adopt or 
modify the recommended decision of 
the Presiding Officer, in writing, stat
ing his reasons for any modification. 
The Regional Administrator shall con-

10505

sider only information contained in 
the record established pursuant to 
§ 119.13(b) of this Part. The recom
mended decision as thus adopted or 
modified (hereinafter the “Regional 
Administrator’s decision’’) shall be 
sent to the person charged in the 
Notice of Violation, and shall become 
the final decision of the Environmen
tal Protection Agency unless within 
fifteen (15) days from the date o f re
ceipt o f such decision, the person as
sessed the penalty appeals the deci
sion to the Administrator, or unless 
the Administrator shall have stayed 
the effectiveness of the decision pend
ing review on his own motion.

§ 119.15 Appeal to administrator.
(a ) The person assessed a penalty in 

the Regional Administrator’s decision 
or any interested person who partici
pated in the hearing shall have the 
right to appeal an adverse decision to 
the Administrator upon filing a writ
ten Notice o f Appeal in the form re
quired by paragraph (b ) of this section 
within fifteen (15) days o f the date of 
receipt o f the Presiding O fficer’s deci
sion.

(b ) The Notice of Appeal shall be 
filed with the Regional Administrator 
and the Administrator, and shall:

(1 ) State the name and address of 
the person filing the Notice of Appeal;

(2) Contain a concise statement o f 
the facts on which the person relies;

(3) Contain a concise statement of 
the legal basis on which the person 
relies; and

(4) Contain a concise statement set
ting forth the action which the person 
proposes that the Administrator take.

(c) The Administrator, after a Notice 
o f Appeal in proper form has been 
filed, shall render a decision with re
spect to the appeal promptly. He may, 
though he need not, invite briefs or 
supplemental information from the 
Regional Administrator and the 
person(s) charged with the violation. 
In rendering his decision, the Adminis
trator may adopt, modify, or set aside 
the decision of the Regional Adminis
trator in any respect and shall include 
in his decision a concise statement of 
the basis thereof. The decision of the 
Administrator on appeal shall be ef
fective when rendered.

(d ) The Administrator may be assist
ed in his functions under this Section 
by such staff as he deems appropriate 
(but not a person who has any prior 
connection with the case including 
without limitation the performance of 
any investigative or prosecuting func
tions), and he may delegate his au
thority to act under this section to a 
judicial officer within the Environ
mental Protection Agency.

[FR Doc. 78-6342 Filed 3-10-78; 8:45 am]
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[6560-01]
ENVIRONMENTAL PROTECTION 

AGENCY

[40 CFR Parts 116, 117, 118, and 119] 
[FRL 829-1]

HAZARDOUS SUBSTANCES

Proposed Rules for Designation, De
termination of Removability, Deter
mination of Harmful Quantity, and 
Determination of Units of Measure
ment and Rates of Penalty

AGENCY: Environmental Protection 
Agency.
ACTION: Proposed rulemaking.
SUMMARY: In this separate part of 
the F e d e r a l  R e g is t e r  the Environ
mental Protection Agency is publish
ing four final rules on the discharge of 
hazardous substances. The first rule 
designates an initial list of 271 sub
stances as hazardous. The other three 
final rules determine their removabil
ity, harmful quantities when discharge 
to water and rates of penalty for the 
discharge of each of these hazardous 
substances.

The following proposed rules are 
published for the purpose of designat
ing an additional 28 substances as haz
ardous, and of determining their re
movability, harmful quantities and 
rates of penalty. In effect, the follow
ing proposed rules would amend the 
above four final rules to designate an 
additional 28 substances as hazardous.
DATES: Comments on this proposal 
will be received until May 12,1978.
FOR FURTHER INFORM ATION 
CONTACT:

Kenneth M. Mackenthun, Director, 
Criteria and Standards Division 
(WH-585), O ffice of Water Planning 
and Standards, Environmental Pro
tection Agency, 401 M Street SW., 
Washington, D.C. 20460, 202-755- 
0100 .

SUPPLEMENTARY INFORMATION: 
Section 311(b)(2)(A) of the Act pro
vides that the Administrator shall pro
mulgate regulations designating haz
ardous substances. In Part 116, EPA 
has designated 271 substances as haz
ardous materials. The Administrator 
now proposes to add 28 substances as 
hazardous substances. These 28 sub
stances meet the criteria that were 
used for designating substances to the 
hazardous substances list in Part 116. 
Further, the Administrator will add 
additional substances to the hazardous 
substances list from time ta time as
q  nnrnnri q fp

Section 311(b)(2)(B)(i) of the Act 
provides that the Administrator shall 
make a determination o f whether or

not any designated hazardous sub
stance can actually be removed. On 
December 30, 1975, EPA proposed a 
determination that all substances des
ignated as proposed hazardous sub
stances in Part 116 are not actually re
movable. However, in response to 
public comment, the Administrator in 
the final rulemaking made a determi
nation that substances on the hazard
ous substances list, except 10 sub
stances with oil-like physical proper
ties, are not actually removable. For 
this new notice, since none of the pro
posed substances has oil-like physicial 
properties, the Administrator proposes 
to make a determination that all are 
not actually removable.

Section 311(b)(4) of the Act provides 
that the Administrator shall by regu
lation, determine harmful quantities 
of those substances designated as haz
ardous .substances. The Administrator 
has promulgated a Part 118 which, 
inter alia, sets forth a procedure as 
prescribed in the preamble to Part 118 
for determining harmful quantities of 
hazardous substances. The Adminis
trator has used the same procedures to 
determine proposed harmful quanti
ties for the substances proposed in 
this regulation.

Section 311(b)(2)(B)(iv) o f the Act 
provides that the Administrator shall 
establish by regulation, units of mea
surement and rates of penalty for des
ignated hazardous substances. The 
Agency has concurrent with this 
notice promulgated a Part 119 which 
sets forth a procedure for determining 
units of measurement and rates of 
penalty for the designated hazardous 
substances. The Administrator has uti
lized the same procedures as pre
scribed in the preamble to Part 119 for 
proposing units of measurement and 
rates of penalty for the substances 
proposed as designated hazardous sub
stances.

The preambles to Parts 116, 117,118, 
and 119 issued by the Agency, set forth 
extensive information concerning the 
Act and the Agency’s methodologies 
for designating hazardous substances 
(Part 116), determining whether such 
substances can actually be removed 
(Part 117), establishing harmful quan
tities (Part 118), and establishing rates 
o f penalty (Part 119). Those regula
tions should be consulted in connection 
with this notice, since the Agency is 
basing the proposed designations, re
movability determinations, harmful 
quantities, and rates of penalties set 
forth herein upon the same scientific 
and technical analysis and informa
tion. Information concerning the char
acteristics o f the substances proposed 
to be designated as hazardous are avail
able from Kenneth M, Mackenthun, 
Director, Criteria and Standards Divi
sion (WH-585), O ffice of Water Plan
ning and Standards, Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460.

The economic impact of the proposal 
has been evaluated. The economic im
pacts will be incremental to the cost 
associated with implementing the ini
tial section 311 regulations. It is èsti- 
mated that final promulgation of these 
proposed regulations will increase the 
economic impact about 10 percent of 
the impact associated with the initial 
regulations. Therefore, no inflationary 
impact statement is required.

Comments submitted on or before 
will be considered in the preparation 
of final rulemaking. A ll comments 
should be submitted to Kenneth M. 
Mackenthun, Director, Criteria and 
Standards Division (WH-585), Office 
of Water Planning and Standards, En
vironmental Protection Agency, 401 M 
Street SW., Washington, D.C. 20460.

Dated: March 3,1978.
D o u g l a s  M . C a s t l e , 

Administrator.

PART 116— DESIGNATION OF HAZARDOUS SUBSTANCES

It is proposed to amend § 116.4 as follows:
§ 116.4 Designation of hazardous substances.

* * * * * * *

T able 116.4A.—L is t  of  hazardous  substances

Common name CAS No. Synonyms Isomers CAS No.

Adipic acid___ _______________ 124049 Hexanedioic acid.......... ....................-
n-butyl phthalate.___________  84742 1,2-benzenedicarboxylic acid, dibutyl

ester, dibutyl phthalate.
Carbofuran............................... 1563662 Furadan............................... ..............
Carbon tetrachloride_____..... 56235 Tetrachloromethane, perchlorometh-

I Crotonaldehyde.. 
Dichlorobenzene.

Dichloropropane

Dichloropropene..................

Dichloropropene- 
dichloropropane (mixture).

4170303 2-butenal propylene aldehyde
25321226 Di-chloricide------------- -----------

Paramoth (Para).— ................
26638197 Propylenedichloride—.........— .

26952238

8003198 D-D mixture Vidden D

Ortho.
Para...
1,1__
1,2.......
1,3.......
1,3.....
2,3.___

95501
106467
78999
78875

142289
542756
78886
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T able 116.4A.—L is t  of hazardous  substances—Continued

Common name CAS No. Synonyms Isomers CAS No.

PART 117— DETERMINATION OF RE
MOVABILITY OF HAZARDOUS 
SUBSTANCES

Dinitrotoluene

Epichlorohydrin......................
Ethylene dibromide................

Ethylene dichloride.............

Hexachlorocyclopentadiene..
Hydrogen sulfide..................
Kepone....... ......................

Mercaptodimethur.
Nitrotoluene............

Propargite...........
Propylene oxide. 
Silver nitrate....

2,4,5-T amines....

2.4.5- T  salts________

2.4.5- TP acid_______

2.4.5- TP acid esters.

Thallium sulfate....

Trichloroethylene ... 
Vinylidene chloride.

25321146 D N T _________________________________  2,4-----
2,6.___
3,4___

106898 y-chloropropylene oxide.............. «.... ..........
106934 1,2-dibromoethane, acetylene dibro- ............

mide, sym-dibromoethylene.
107062 1,2-dichlorpethane, sym-dichloroeth- « _____

ane.
77474 Perchlorocyclopentadiene...............«.. ..........

7783064 Hydrosulfuric acid, sulfur hydride........... .
143500 Chlordecone, l,la,3,3a,4,5,5,5a,5b,6- ............

decachlor ooctahy dro-1,3,4- 
metheno-2H-
cyclobuta(cd)pentalen-2-one.

2032657 Mesurol.......................................................... .
1321126 ______________ ____________ ____________ Ortho.

M eta______ 99081
Para............ 99990

2312358 Omite. . . . . . . . . . . . . . . . . . . . . . . . . . . ........ ........ ......................
75569 Propene oxide...«..........................................................................

7761888 Nitric acid silver (1 + ) salt, lunar .......................................
caustic.

6369966 Acetic acid,(2,4,5-trichlorophenoxy)-..........................................
compound with NJi-dimethylmeth- 
anamine (1:1).

6369977 Acetic acid,(2,4,5-trichlorophenoxy)-......... ................................
compound with N-methylmethana- 
mine (1:1).

1319728 Acetic acid,(2,4,5-trichlorophenoxy)-, ............. ................... .
compound with l-amino-2-propanol 
(1:1).

3813147 Acetic acid,(2,4,5-trichlorophenoxy)-, ............„.........................
compound with 2,2‘,2"-nitrilo v 
tris [ethanol] (1:1).

13560991 Acetic acid, (2,4,5-trichlorophenoxy)-, ....«.................................
sodium salt.

93721 Propanoic acid, 2-(2,4,5-trichloro- ........................................
phenoxyK

32534955 Propanoic acid, 2-(2,4,5-trichloro- ........................................
phenoxy)-, isooctyl ester.

10031591 __________ _____________________________________________________ ....
7446186 ______________ _________________________ _________ _________________

79016 Ethylene trich loride....««.«««««.«......«.........................................
75354 1,1-dichloro- ethylene,1,1-dichlor- ..«...... ............................

oethene.

121142
606202
610399

T able 116.4B—L is t  o f  H azardous  
S ubstances  b y  CAS N um ber

CAS No. and common name

5623!f Carbon tetrachloride.
75354 Vinylidene chloride.
75569 Propylene oxide.
77474 Hexachlorocyclopentadiene. 
78875 1,2-dichloropropane.
78886 2,3-dichloropropene.
78999 1,1-dichloropropane.
79016 Trichloroethylene.
84742 n-Butyl phthalate.
88722 o-Nitrotoluene.
93721 2,4,5-TP acid.
95501 o-Dichlorobenzene.
99081 m-Nitrotoluene.
99990 p-Nitrotoluene.
106467 p-Dichlorobenzene.
106898 Epichlorohydrin.
106934 Ethylene dibromide.
107062 Ethylene dichloride.
121142 2,4-Dinitrotoluene.
124049 Adipic acid.
142289 1,3-dichloropropane.

143500 Kepone.
542756 1,3-dichloropropene.
606202 2,6-dinitrotoluene.
610399 3,4-dinitrotoluene.
1319728 2,4,5-T amine.
1321126 Nitrotoluenes.
1563662 Carbofuran.
2032657 Mercaptodimethur.
2312358 Propargite.
3813147 2,4,5-T amine.
4170303 Crotonaldehyde.
6369966 2,4,5-T amine.
6369977 2,4,5-T amine.
7446186 Thallium sulfate.
7761888 Silver nitrate.
7783064 Hydrogen sulfide.
8003198 Dichloropropene-Dichloropropane 

mixture.
10031591 Thallium sulfate.
13560991 2,4,5-T salts.
25321146 Dinitrotoluene. ,
25321226 Dichlorobenzenes.
26638197 Dichloropropane.
26952238 Dichloropropene.
32534955 2,4,5-TP acid ester.

It is proposed to amend § 117.3 as fo l
lows:

§ 117.3 Determination of actual removabil
ity.

The elements, compounds or their 
structural isomers, or mixtures there
of, designated as proposed hazardous 
substances under 40 CFR Part 116 
cannot actually be removed.

PART 118— DETERMINATION OF
HARMFUL QUANTITIES FOR HAZ
ARDOUS SUBSTANCES

It is proposed to amend §118.4 by 
adding the following proposed hazard
ous substances to table 118.4.

§118.4 Determination of harmful quanti
ties.

*  *  *  •  *

T able  118.4—H ar m f u l  Q u a n t it ie s  of  
H azardous  S ubstances

Material Category HQ in 
lb (kg)

Adipic acid................ :.......... D 5,000 (2270). 
100 (45.4).n-Butyl phthalate................ B

Carbofuran........................... A 10 (4.54).
Carbon tetrachloride........... D 5,000 (2270).
Crotonaldehyde................... . B 100 (45.4).
Dichlorobenzenes................. B 100 (45.4)
Dichloropropane................. . D 5,000 (2270).
Dichloropropene................. D 5,000 (2270X
Dichloropropene- 

Dichloropropane m ixture.. D 5,000 (2270).
C 1.000 (454).

1.000 (454).
1.000 (454).

Epichlorohydrin.................. C
Ethylene Dibromide............ C
Ethylene Dichloride............ D 5,000 (2270).
Hexachlorocyclopentadiene.. X 1 (0.454).
Hydrogen sulfide.................. B 100 (45.4).
Kepone................... ............. X 1 (0.454).
Mercaptodimethur.................. B 100 (45.4).
Nitrotoluenea................... C 1,000 (454). 

10 (4.54).Propargite............................ A
Propylene oxide................... D 5,000 (2270).
Silver nitrate........................ X 1 (0.454).
2,4,5—T  Amines................... B 100 (45.4).
2,4,5—T  Salts........................ B 100 (45.4).
2,4,5-TP Acid_______________ B 100 (45.4).
2,4,5—TP Acid Esters............ B 100 (45.4).
Thallium sulfate............. «.... C 1.000 (454).

1.000 (454).Trichloroethylene................ C
Vinylidene chloride............. D 5.0Q0 (2270).
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PART 119— DETERMINATION OF 
UNITS OF MEASUREMENT AND 
REATES OF PENALTY FOR HAZ
ARDOUS SUBSTANCES

It is proposed to amend § 119.5 by 
adding the following proposed hazard
ous substances to table 119.5.

§ 119.5 Determination of units of measure, 
cost and rates of penalty.

* * * * *

T able  119.5.—Rates of penalty and units of measurement of hazardous substances

Material Category

UM in 
pounds 

(kilograms)

P/C/D
factor

ROP
(dollars per 

UM )

Approximate
ROP

(dollars per 
pound)

Adipic acid ........................................... 5,000 0.75 750 0.15
(2.270)
n-Butyl phthalate................................______ B 100 (45.4) .36 360 3.60
Carbofuran___ .....................................--------  A 10 (4.54) .36 360 36.00
Carbon tetrachloride.......................... 5,000 .36 360 .07
(2,270)
Crotonaldehyde.............................. .........  B 100 (45.4) .88 880 8.80
Dichlorobenzenes........................... 100 (45.$0 .36 360 3.60
Dichloropropane.................................. 5,000 .75 750 .15
(2.270)
Dichloropropene............................. 5,000 .36 360 .07
(2,270)
Dichloropropene-dichloropropane mix-

ture..............................................................  D 5,000
(2,270) .75 750 .15

Dinitrotoluene.............................................. C 1,000 (454) .36 360 .36
Epichlorohydrin........................................... C 1,000 (454) .75 750 .75
Ethylene dibromide........................ ......... C 1,000 (454) .75 750 .75
Ethylene dichloride..................................... D 5,000 .75 750 .15
(2,270)
Hexachlorocyclopentadiene....................... X 1 (0.454) .36 360 360.00
Hydrogen sulfide............................ 100 (45.4) .88 880 8.80
Kepone........................................... 1 (0.454) .36 360 360.00
Mercaptodimethur........................................ B 100 (45.4) .36 360 3.60
Nitrotoluenes.................................. ......... C 1,000(454) .36 360 .36
Propargite................................................. A 10 (4.54) .36 360 36.00
Propylene oxide............................................. D 5,000 .88 880 .18
(2,270)
silver nitrate................................... . 1 (0.454) .49 490 490.00
2,4,5-T amines................................ 100 (45.4) ./36 360 3.60
2,4,5-T salts________________________ 100 (45.4) .45 750 7.50
2,4,5-TP acid________________________......... B 100 (45.4) .36 360 3.60
2,4,5-TP add esters....................................... B 100 (45.4) .36 360 3.60
Thallium sulfate...................................______ C 1,000 (454) .45 750 .75
Trichloroethylene.....................................c 1,000 (454) .36 360 .36
Vinylidene chloride......................... ______ D 5,000 .75 750 .15
(2,270)

[PR Doc. 78-6343 Filed 3-10-78; 8:45 am]
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[3510-08]
Title 15— Commerce and Foreign 

Trade

CHAPTER IX— NATIONAL OCEANIC 
AND ATMOSPHERIC ADMINISTRA
TION, DEPARTMENT OF COM
MERCE

PART 930— FEDERAL CONSISTENCY 
WITH APPROVED COASTAL M AN
AGEMENT PROGRAMS

AGENCY: National Oceanic and At- 
mospheric Administration (NOAA), 
Department of Commerce.
ACTION: Pinal rule.
SUMMARY: These final regulations 
provide coastal States, Federal agen
cies, and other affected parties with 
policies and procedures for the imple
mentation of the Federal consistency 
provisions of the Coastal Zone Man
agement Act of 1972, as amended.
EFFECTIVE DATE: These final regu
lations will become effective on April
15,1978.
FOR FURTHER INFORM ATION 
CONTACT:

Michael E. Shapiro, Federal Pro
grams Office, phone 202-634-4249, 
or James Lawless, NOAA General 
Counsel’s Office, phone 202-634- 
4245, Office of Coastal Zone Man
agement, 3300 Whitehaven Street 
N W , Washington, D.C. 20235.

SUPPLEMENTARY INFORMATION:

I. Explanatory Statement

The National Oceanic and Atmo
spheric Administration (NOAA) is is
suing today, in final form, regulations 
to implement the Federal consistency 
provisions of the Coastal Zone Man
agement Act of 1972, as amended (16 
U.S.C. § 1451 et seq.), hereafter re
ferred to as the "Act.” Two sets of pro
posed regulations for subsections 307
(c) through (h ) of the Act were previ
ously published in the Federal Regis
ter on September 28, 1976 (41 FR 
42879), and August 29, 1977 (42 FR 
43586). The introductory material 
within those publications discussed 
the need for adoption of these regula
tions and the intended effects of 
NOAA’s action. The reader is referred 
to those drafts for background infor
mation.

Numerous comments were received 
on NOAA’s latest version of proposed 
Federal consistency regulations. A ll 
comments were given fu ll consider
ation, and while some recommenda
tions were adopted in their entirety or 
in modified form, others were rejected 
as being inappropriate or legally im
permissible. NOAA would like to take 
this opportunity to express its grati-

RULES AND REGULATIONS

tude to each government agency, orga
nization, and individual that submit
ted comments. Numerous minor 
changes were made in the regulations 
in response to public comments, and 
will not be discussed. The following 
material addresses changes made in 
the regulations in response to major 
comments.

II. D iscussion of G eneral Comments

Numerous reviewers prefaced their 
specific remarks with a general criti
cism that the Federal consistency pro
visions of the Act, and the implement
ing regulations, are the cause of undue 
complexity and unreasonable adminis
trative burdens which are likely to 
result in unnecessary delay in the ad
ministration of Federal programs af
fecting the coastal zone. NOAA is well 
aware of these concerns and has, 
whenever possible, attempted to mini
mize the likelihood of adverse conse
quences.

This general criticism, however, 
should be viewed in light o f a number 
of past events. The Federal consisten
cy requirements of the Act have been 
perceived as a unique and highly con
troversial set of provisions. As a result, 
a number of unusual actions occurred. 
First of all, the regulations were sub
mitted in proposed form for extensive 
public review and comment on two 
separate occasions. In between those 
publications, a formal and exhaustive 
Federal interagency review was under
taken to make certain that each af
fected Federal agency was provided a 
full opportunity to participate in de
veloping the form and substance of 
the final regulations. As a consequence 
of these events, a substantial number 
of public and Federal agency com
ments were submitted with many gen
erally criticizing the complexity of the 
regulations while at the same time in
sisting upon specific inclusion within 
the regulations of provisions address
ing the particular concerns of the re
viewer. The result is that the regula
tions, instead of becoming a broad and 
general framework for the implemen
tation of the Federal consistency pro
visions, have evolved into a set of ex
tensive and specific requirements for 
addressing a host o f issues which 
might arise during the administration 
o f an approved coastal management 
program. In other words, to be respon
sive to reviewer concerns, NOAA has 
favored comprehensive coverage over 
simplicity.

The benefits of this final result are 
that numerous uncertainties and po
tential conflicts may be avoided in 
light of the added specificity in the 
regulations. On the other hand, 
NOAA is still committed to the goal of 
implementing a Federal consistency 
system which not only promotes the 
substantive coastal management pur
poses of the Act but also fosters the

Act’s objective o f expeditious intergov
ernmental coordination. There are op
portunities ahead for achieving this 
goal.

First of all, interested parties are in
vited to provide NOAA with informa
tion regarding problems encountered 
during the actual implementation of 
these final regulations. These regula
tions are, as yet, untested and we con
tinue to welcome constructive criticism 
which is aimed at modifying any provi
sions which prove, in practice, to be 
unmanageable. As we monitor the im
plementation of these new provisions, 
NOAA will also be initiating additional 
efforts to promote the efficient oper
ation of the Federal consistency provi
sions. For example, we will be working 
with the Office of Management and 
Budget (OMB) to explore the possibil
ity of further coordination of these 
regulations with the A-95 procedures 
for the evaluation, review and coordi
nation of Federal programs. Similarly, 
we will be working with the Council on 
Environmental Quality to determine 
the extent to which environmental 
impact statements issued pursuant to 
the National Environmental Policy 
Act (NEPA) can be utilized to accom
plish some of the intergovernmental 
coordination objectives of the Act’s 
Federal consistency requirements. In 
addition, we will be working closely 
with the Departmènt of the Interior 
to ensure that affected parties are not 
burdened with conflicting or repeti
tious requirements from the Com
merce and Interior Departments with 
respect to activities undertaken on the 
Outer Continental Shelf. Finally, as a 
result o f these and other efforts, 
NOAA will be in a position to seek ad
ditional regulatory or statutory modi
fications if such changes are deemed 
to be necessary. W ith regard to the 
latter, in the Conference Report to 
1976 amendments to the Coastal Zone 
Management Act, the conferees em
phasized that the Federal consistency 
provisions would be the subject of in- 
depth overnight measures during the 
95th Congress.

Federal consistency matrix diagram. 
In the preamble to the proposed regu
lations, NOAA incorporated a matrix 
diagram which portrayed some gener
al distinctions among the various 
types of Federal actions subject to the 
Federal consistency requirements of 
the Act. As a continuing aid to the 
reader, the matrix—with modifications 
reflecting changes made in the regula
tions—has been retained.

III. D iscussion of Specific Comments 
and NOAA Responses

SUBPART B— GENERAL D EFINITIONS

Section 930.18 State agency. A  
number o f industry and Federal 
agency reviewers urged that the dele
gation provisions be deleted to ensure
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continued State agency responsibility 
for the administration o f v the Federal 
consistency provisions and to elimi
nate unnecessary confusion and delay 
that could result from a multiplicity of 
agencies reviewing consistency materi
al. NOAA has adopted this recommen-

RULES AND REGULATIONS

dation in modified form. While the 
broad delegation provisions have been 
deleted, the regulation does not 
permit a single State agency to coordi
nate its consistency review with other 
affected State, regional or local gov
ernment agencies. Accordingly, all

F ederal C o n s is t e n c y  M a t r ix  D iagr am
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consistency material must be transmit
ted to and finally reviewed by the 
State agency; however, during the 
review period the State agency has the 
opportunity to promote intergovern
mental analysis of the proposed Feder
al action.

CZMA section 307(c) (1 ) and (2 ) (subpart C ) 307(cK3KA) (subpart D ) 307(cX3XB) (subpart E ) 307(d) (subpart F )

Federal action

Coastal zone impact.........

Responsibility to notify 
State agency.

Notification procedure....

Consistency requirement

Consistency determina
tion.

Federal agency responsi
bility following a dis
agreement.

Administrative conflict 
resolution.

Assistant administrator 
reporting and review.

Direct Federal activities including Federally licensed and 
development projects. permitted activities.

Significantly affecting the coastal zone Significantly affecting the
coastal zone.

Federal agency proposing the action..... Applicant for Federal license
or permit.

Alternatives chosen by Federal agency Consistency certification
(subject to NOAA regulations).

Consistent to the maximum extent 
practicable with CZM program.

Made by Federal agency (Review by 
State agency).

Federal agency not required to 
disapprove action following State 
agency disagreement (unless 
judicially impelled to do so).

Consistent with the CZM  
program.

Made by State agency..............

Federal agency may not 
approve license or permit 
following State agency 
objection.

Mediation by the Secretary....

(Subpart G).......^...~..............
Notified by interested parties.

Appeal to the Secretary by 
applicant or independent 
Secretarial review.

(Subpart H )................................
Notified by interested parties.

Federally licensed and permit
ted activities described in 
detail in OCS plans.

Significantly affecting the 
coastal zone.

Person submitting OCS plan......

Consistency certification.............

Consistent with the CZM pro
gram.

Made by State agency...............

Federal agency may not ap-
S. prove Federal licenses or per

mits described in detail in the 
OCS plan following State 
agency objection.

Appeal to the Secretary by 
person or independent Secre
tarial review.

(Subpart H)......~..........~~..............
Notified by interested parties.....

Federal assistance to State 
and local governments.

Significantly affecting the 
coastal zone.

A-95 clearinghouse receiving 
State or local government 
application for Federal assis
tance.

OM B circular A-95 notifica
tion procedure.

Consistent with the CZM pro
gram.

Made by State agency.

Federal agency may not grant 
assistance following State 
agency objection.

Appeal to the Secretary by ap
plicant agency or indepen
dent Secretarial review. 

(Subpart H).
Notified by interested parties.

(Subpart I ) (Subpart I). (Subpart I), (Subpart I)..

Section 930.19 Management pro
g r a m Rather than attempting to 
paraphrase the statutory definition, 
the regulation now simply references 
section 304(11) of the Act, which pro
vides the definition for this term. 
However, the regulation does continue 
to emphasize that the Federal consis
tency provisions only apply to federal
ly approved management programs.

Section 930.20 Coastal zone. Again, 
instead of providing an abbreviated 
version of the statutory definition, the 
regulation now references the statu
tory language within section 304(1) of 
the Act. In addition, the excluded Fed
eral lands discussion has been deleted. 
The reader is referred to 15 CFR
923.33 (Program Approval Regula
tions) for a description of the relation
ship between excluded Federal lands 
and the Federal consistency provisions 
of the Act.

Section 930.21 Significantly affect
ing the coastal zone. This provision 
represents a new definition which re
places the earlier proposed §930.32 
( “directly affecting the coastal zone” ), 
and §§930.53, 930.73, and 930.93 ( “ af
fecting the coastal zone” ). A  number 
of reviewers criticized the use of more 
than one definition given the fact that 
all of the earlier proposed sections 
highlighted the requirement that the 
Federal consistency provisions would

apply whenever the primary, second
ary or cumulative effects o f a Federal 
action resulted in significant impacts 
upon coastal zone resources. In light 
o f the similarity among the various 
definitions, and in view of the legisla
tive history which supports the “sig
nificance” test, NOAA has adopted a 
uniform definition which is applicable 
to all types of Federal actions.

A  number o f industry reviewers rec
ommended that this definition be 
limited to activities significantly af
fecting “ land or water uses” in the 
coastal zone. NOAA rejected these rec
ommendations. While we note that 
the statutory language is not uniform 
(i.e., section 307(c)(3)(A) uses the term 
“ affecting land or water uses,” section 
307(c)(3)(B) uses the term “affecting 
any land or water use,” and section 
307(d) uses the term “affecting the 
coastal zone” ), the^legislative history 
o f the Act demonstrates that Congress 
did not intend to create separate re
quirements for each subsection, and 
that the statutory terms' are inter
changeable and synonomous. The leg
islative history is replete with state
ments indicating that Congress was 
generally concerned about all Federal 
actions which were capable of signifi
cantly “ affecting the coastal zone.” 
This concern was not solely limited to 
land and water use, but extended to 
the use of all critical coastal resources,

such as air resources control (see sec
tion 307(f) o f the Act), which were 
subject to the provisions of the State’s 
coastal management program.

Section 930.22 Associated facilities. 
This provision represents a new defini
tion, recommended by a Federal 
agency, which replaces the examples 
previously set forth in proposed 
§ 930.40(b). In brief, the new definition 
describes facilities which are function
ally interrelated with a proposed Fed
eral activity, development project, li
cense or permit activity (including 
those described in detail in an OCS 
plan), or assistance activity. When this 
relationship exists, the proponent of 
the Federal action must consider the 
consistency o f the associated facilities 
as well as the central action being pro
posed.

SUBPART C— CONSISTENCY FOR FEDERAL 
ACTIVITIES

Section 930.30 Objectives. Through
out this Subpart and the succeeding 
Subparts the phrase “significantly af
fecting the coastal zone” is used. This 
is done to conform the specific Sub
part requirements with the new defini
tion set forth in § 930.21.

Section 930.31 Federal activity. In 
response to a State comment, this sec
tion now provides in commentary an 
example o f a situation where a Feder-
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al activity is being performed “ on 
behalf” of a Federal agency. In re
sponse to a number of comments, the 
paragraph (b ) definition o f “Federal 
development project”  has been clari
fied. Finally, NOAA has adopted State 
and Federal agency recommendations 
to modify the examples in paragraph
(c) which describe Federal activities 
that are neither development projects 
nor activities covered by the Federal 
license, permit, and assistance Sub
parts.

In the preamble to the proposed reg
ulations, NOAA discussed a disagree
ment between the Commerce and Inte
rior Departments over whether, Interi
or’s Outer Continental Shelf lease sale 
actions, which include tract selection 
and choice of lease stipulations, consti
tuted a “Federal activity” subject to 
the requirements of this Subpart. This 
issue is still under consideration by 
the Administration and will most 
likely be addressed during Congres
sional oversight of the Federal consis
tency provisions of the Act.

Section 930.32 Directly affecting 
the coastal zone. This section has been 
deleted. See the discussion regarding 
§930.21.

Section 930.32 (originally §930.33) 
Consistent to the maximum extent 
practicable. A number of Federal 
agency and industry reviewers urged 
NOAA to broaden this definition in a 
manner which would permit greater 
discretion for Federal agencies to devi
ate from the provisions o f approved 
coastal management programs. NOAA 
rejected these recommendations. The 
proposed definition was adopted fo l
lowing extensive piiblic comment and 
rigorous interagency analysis, and the 
reviewers did not provide any addition
al arguments which would warrant 
further modification of this definition. 
For purposes o f clarity, NOAA has re
structured the definition (without al
tering the substantive requirements) 
and has added new commentary to ex
plain further the principles underlying 
this definition.

Section 930.33 (originally §930.34) 
Identifying Federal activities signifi
cantly affecting the coastal zone. This 
section has been modified, at the re
quest of State reviewers, to emphasize 
that Federal agencies must utilize the 
regulatory criteria (see §930.21) for 
determining which of their Federal ac
tivities significantly affect the coastal 
zone of States with approved manage
ment programs.

Section 930.34 (originally §930.39) 
Federal agency consistency determina
tions. In response to some comments 
stating that the sequence of the regu
lations caused some confusion, this 
section has been brought forward to 
promote the understanding that Fed
eral agency consistency determina
tions must be issued following the 
identification of Federal activities sig-
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nificantly affecting the coastal zone. 
In response to a Federal comment, 
paragraph (b ) has been modified to re
quire transmittal of the consistency 
determination to the State agency at 
least 90 days before “ final approval” 
o f the Federal action. This change was 
made to eliminate the uncertainty cre
ated by the proposed language.

Section 930.35 Federal and State 
agency coordination. A  number of 
State reviewers recommended that the 
waiver provision in paragraph (b ) be 
deleted; States were concerned that a 
waiver might result in cases where the 
State agency had not received notice 
o f the proposed Federal activity. In re
sponse to this concern, the regulation 
has been modified to state that the 
waiver will not apply in cases where 
the State agency does not receive 
notice. A  Federal agency reviewer rec
ommended that the regulations en
courage the use o f additional monitor
ing procedures beyond the A-95 pro
cess and the NEPA environmental 
impact statement review in order to 
minimize the likelihood of a State 
agency failing to receive notice of a 
proposed Federal activity. In response, 
new commentary now states that 
these procedures should be supple
mented where necessary to make cer
tain that State agencies are provided a 
reasonable opportunity to review all 
Federal activities likely to significant
ly affect the coastal zone.

In response to a Federal agency com
ment, a new paragraph (c) has been 
added to emphasize to Federal agen
cies that the recommended State list
ing and monitoring procedures set 
forth in paragraphs (a ) and (b ) do not 
remove Federal agency responsibility 
for providing State agencies with con
sistency determinations when the Fed
eral agency independently concludes 
(i.e., without the assistance o f State 
listing or monitoring) that the pro
posed' activity will significantly affect 
the coastal zone. Finally, in response 
to State comments, the negative deter
mination criteria in paragraph (d ) 
(originally paragraph (c )) have been 
expanded to cover Federal activities 
for which the Federal agency under
took a thorough consistency assess
ment and developed initial findings on 
the effects o f the activity on the coast
al zone. New commentary notes that 
the negative determination procedures 
are set forth to provide States with an 
opportunity to review borderline cases.

Section 930.37 Consistency determi
nations fo r proposed activities. Pro
posed paragraph (b ) o f this section al
lowed Federal agencies to issue gener
al consistency determinations for 
major Federal activities which were 
performed In an ongoing, repetitive 
fashion. One Federal agency support
ed this proposal and recommended 
further specificity. Another Federal 
agency recommended that the provi

sion be narrowed to assure that indi
vidually significant Federal activities 
did riot escape State review. In an at
tempt to accommodate both recom
mendations, NOAA has modified the 
section in the following manner. First, 
the general consistency determination 
feature is retained and the regulation 
specifically points out its utility for re
peated Federal activities such as on
going maintenance and waste disposal. 
However, the regulation also states 
that the general consistency determi
nation may only be used in situations 
where the incremental actions are re
petitive or periodic, substantially simi
lar in nature, and cause only insignifi
cant coastal zone effects when per
formed separately.

Section 930.39 (originally §930.40) 
Content o f a consistency determina
tion. In response to comments, NOAA 
deleted the examples set forth in para
graph (b )—see the discussion related 
to §930.22 “Associated facilities.” In 
conjunction with this change in the 
structure o f the regulations, NOAA 
also added new directives which state 
that while non-associated facilities 
must be included within a consistency 
determination’s description of signifi
cant effects on the coastal zone, Fed
eral agencies are not responsible for 
assessing the consistency of such fa
cilities. New commentary sets forth al
ternate strategies for State control 
over such facilities. In response to 
Federal agency comments, a new para
graph (c) has been added which points 
out that Federal agencies are to give 
appropriate weight to the various 
types o f provisions within the coastal 
management program. For example, 
while Federal agencies must ensure 
that their activities are consistent to 
the maximum extent practicable with 
the enforceable policies o f the pro
gram, they need only give adequate 
consideration to management program 
provisions which are in the nature of 
recommendations.

Section 930.41 State agency re
sponse. In response to Federal agency 
comments, paragraph (b ) has been 
modified so that the extension period, 
beyond the initial 45 days provided for 
State review, is 15 days rather than 30. 
The purpose o f this change is to bring 
the Federal consistency regulations 
into conformance with the OMB A-95 
and NEPA environmental impact 
statement comment periods. A  new 
paragraph (c) has been added, at the 
request of State reviewers, to reiterate 
the requirement that final Federal 
agency action on a proposal may not 
be taken sooner than 90 days from the 
issuance of the consistency determina
tion, unless both the State and Feder
al agency agree to an alternative 
period. This requirement is restated to 
alert the parties to the opportunity 
for continued intergovernmental con
sultation in the event Federal and
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State agency concerns are not fully re
solved within the 60-day period (45/ 
15) of State agency review.

Section 930.42 (originally §930.43) 
State agency disagreement A  number 
of States reiterated their arguments 
that Federal agencies should be re
quired by regulation to suspend action 
on Federal activities in the event o f a 
State objection. NOAA has rejected 
this argument on the basis that the 
act does not mandate the recommend
ed suspension. One State requested 
that the section address situations 
where the State objects to a proposed 
Federal activity on the basis o f Feder
al agency failure to supply sufficient 
information about the proposal. A  new 
paragraph (b ) has been added to re
spond to this request.

Section 930.44 (originally §930.45) 
Availability o f mediation fo r previous
ly reviewed activities. In response to 
State comments, a new paragraph (a) 
has been added which directs Federal 
and State agencies to cooperate, in 
their efforts to monitor Federally ap
proved activities in order to make cer
tain that such activities continue to be 
undertaken in a manner consistent, to 
the maximum extent practicable, with 
the State’s management program. In 
response to a Federal agency com
ment, the section has been modified to 
require States to supply Federal agen
cies with supporting information in 
the event the State alleges that an ac
tivity is no longer being conducted in a 
manner consistent, to the máximum 
extent practicable, with the manage
ment program. The changes made in 
this section have also been made in 
§ 930.66 (originally § 930.69) and 
§ 930.100 (originally § 930.102).

SUBPART D— CONSISTENCY POR ACTIVITIES
REQUIRING A FEDERAL LICENSE OR
PERMIT

Section 930.51 Federal license or 
perm it In response to Federal agency 
and industry comments, a separate 
provision has been added (paragraph 
(b )) which discusses the applicability 
of the Federal consistency provisions 
to Federal license or permit renewals 
and major amendments. One industry 
reviewer urged that the section point 
out that Outer Continental Shelf oil 
and gas leases were not to be consid
ered a license or permit for the pur
poses of the Act. Another State re
viewer urged that the section note 
that Federal onshore leases were sub
ject to the requirements o f this sub
part. To accommodate both reviewers, 
new commentary states that all Feder
al leases are subject to the require
ment of subpart D with the exception 
of leases issued pursuant to the Outer 
Continental Shelf Lands Act.

Section 930.52 Applicant Numer
ous State reviewers objected to the ex
clusion o f Federal agencies from the 
definition of “applicant.”  A fter exam-
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ining the Act, legislative history and 
the arguments presented by Federal 
and State agency reviewers, NOAA has 
determined that retention of the Fed
eral agency exclusion is appropriate. 
Numerous industry and Federal 
agency reviewers argued that the Act 
only applied to applicants who, follow
ing management program approval, 
filed an application for a Federal li
cense or permit. Reviewers pointed out 
that the language in subsections 
307(cX3) (A ) and (B ), combined with 
statements in the legislative history 
referring to newly proposed activities, 
presented a persuasive case that Con
gress did not intend to apply the con
sistency requirements to applications 
filed prior to the approval of a coastal 
management program. NOAA agrees 
with this interpretation and the regu
lations have been modified according
ly. Nevertheless, NOAA strongly en
courages Federal agencies to consider 
fully coastal management program 
provisions whenever the timing -of 
Federal review allows such consider
ation with regard to applications filed 
prior to management program approv
al.

Section 930.53 Affecting the coastal 
zone. This section has been deleted. 
See the discussion regarding § 930.21.

Section 930.54 (originally §930.55) 
Unlisted Federal license and perm it 
activities. Industry, State and Federal 
agency reviewers all requested that 
the Assistant Administrator’s approval 
or disapproval o f a State agency re
quest to review an unlisted permit ac
tivity be subject to procedures which 
require the Assistant Administrator to 
issue a decision with supporting com
ments. Paragraphs (c) and (d ) are now 
responsive to these requests. In re
sponse to a number of State com
ments, a new paragraph (e ) has been 
created which provides that following 
Assistant Administrator approval, con
currence by the State agency shall be 
conclusively presumed within 6 
months from the original Federal 
agency notice to the State agency, or 
within 3 months from receipt o f the 
applicant’s consistency certification 
and accompanying information, 
whichever period terminates last. The 
purpose of this provision is to protect 
the State agency from an applicant’s 
failure to submit necessary material in 
a timely fashion following an Assis
tant Administrator’s decision which 
favors State review of the proposed ac
tivity.

Section 930.56 Pending applica
tions. This section has been deleted. 
See the discussion in § 930.52.

Section 930.55 (originally §930.57) 
Availability o f mediation fo r license or 
perm it disputes. One industry com
mentator urged that an applicant be 
given standing to request Secretarial 
mediation in the event there was a se
rious disagreement with regard to a
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State’s decision to review a proposed 
license or permit activity. NOAA has 
rejected this recommendation because 
the Act confines the mediation process 
to serious disagreements between Fed
eral and State agencies. However, in 
the event such a disagreement in
volves a Federal license or permit ac
tivity, the regulation now requires 
that the agency requesting mediation 
provide notice o f the request to the 
applicant. In response to a Federal 
agency comment, the regulation now 
indicates that the existence of a seri
ous disagreement will not prevent the 
Federal agency from approving a li
cense or permit activity which the As
sistant Administrator has not ap
proved as subject to State review; a 
similar modification has also been in
corporated into §930.99 (Availability 
o f mediation fo r Federal assistance 
disputes).

Section 930.56 (originally §930.58) 
State agency guidance and assistance 
to applicants; inform ation require
ments. One Federal agency reviewer 
recommended that, as part o f its assis
tance effort, each State agency make 
available for public inspection copies 
of the management program docu
ment. NOAA has adopted this recom
mendation. A number o f industry re
viewers urged that States be required 
to specify within the management pro
gram information and data necessary 
to assess the consistency of Federal li
cense and permit activities. In re
sponse, NOAA has retained the provi
sion which allows the State, in its dis
cretion, to include such material 
within its management program. I f  a 
State does not include this material in 
the management program, the appli
cant must, at a minimum, supply the 
State agency with the information re
quired by §930.58 (see below). I f  a 
State decides to incorporate this mate
rial into the management program 
after its approval, it must be added to 
the program in the form o f an amend
ment due to the significant nature and 
importance o f this information. A 
number o f States have reiterated their 
arguments that applicants should be 
required to provide them with confi
dential and proprietary information. 
NOAA continues to hold the position 
that the Act does not require that 
such information be submitted to 
coastal states. However, when satisfied 
that adequate protection against 
public disclosure exists, applicants are 
strongly encouraged to provide the 
States with such information when 
the material is necessary to make a 
reasoned decision on the consistency 
of the proposal (see § 930.58).

Section 930.59 Federal license and 
permit activities having interstate ef
fects. This section has been deleted. 
Numerous Federal agencies pointed 
out that problems of interstate coordi
nation applied with respect to all of
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the subparts and that conflicting 
State program requirements are more 
appropriately addressed as part of the 
section 305 and 306 provisions o f the 
Act. Accordingly, instead of addressing 
this problem as a Federal consistency 
matter, the issue is covered instead in 
the Program Approval Regulations— 
see 15 CFR 923.34 (directing each 
coastal State to consult with adjoining 
coastal States during the program de
velopment process in order to promote 
uniform management of a common re
source and to minimize the possibility 
of conflicting uses occuring at the 
juncture of each State’s boundaries) 
and 15 CFR 923.56 (directing coastal 
States to coordinate their efforts with 
other plans which interrelate with the 
State’s coastal management program). 
A  number of industry reviewers urged 
that Secretarial intervention be re
quired in the event coordination ef
forts did not prevent the development 
o f conflicting State requirements. 
NOAA has rejected this recommenda
tion. The Act does not compel uniform 
requirements among adjacent States. 
Accordingly, there may develop some 
cases where a proposed activity, while 
permissible in one State, is subject to 
an objection based upon significant in
consistent effects upon a neighboring 
State. In this event, the Secretary of 
Commerce, may intervene if such 
action is deemed appropriate (see sub
part H).

Section 930.57 (originally §930.60) 
Consistency certifications. One Feder
al agency recommended that the regu
lation include an example o f a consis
tency certification. An example is now 
provided. Furthermore, for clarity 
purposes a separate section has been 
developed which describes the neces
sary data and information which must 
accompany the consistency certifica
tion (see § 930.58).

Section 930.58 Necessary data and 
information. In repsonse to numerous 
comments, a new section has been de
veloped which specifically sets forth 
the material which an applicant must 
provide to the State agency. Basically, 
the submission encompasses four ele
ments: (i) A detailed description of the 
activity, (ii) any information required 
by the State agency pursuant to 
§ 930.56(b) (see discussion above), (iii) 
a brief assessment relating the effects 
o f the proposal to the relevant ele
ments of the management program, 
and (iv ) a brief set of findings, derived 
from the assessment, which describes 
how the activity will be conducted in a 
manner consistent with the provisions 
of the management program. In re
sponse to a Federal agency recommen
dation, the regulation requires the 
State agency, at the request of the ap
plicant, to provide assistance for devel
oping the assessment and findings. 
One industry reviewer urged that the 
regulation include a provision which
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limited the time period during which 
the State agency could request submis
sion of necessary information. NOAA 
has rejected this recommendation, but 
has added in § 930.60 (originally 
§ 930.62) Commencement o f State 
agency review, the directive that a 
State agency request for information 
or data in addition to that required by 
§930.58 shall not extend the date of 
commencement o f State agency 
review.

Section 930.59 (originally §930.61) 
Multiple perm it review. One State and 
one Federal agency reviewer recom
mended that NOAA require applicants 
and coastal States to utilize a “ one- 
stop” multiple permit review system. 
At the same time another Federal 
agency and industry reviewer indicat
ed a preference to retain the option of 
reviewing permits individually. In re
sponse, NOAA has adopted a compro
mise provision which directs appli
cants and States to use a consolidated 
permit review system to the extent 
practicable. Accordingly, if difficulties 
arise as a result of consolidated review 
efforts, the applicant and State may 
resort to individual permit review.

Section 903.60 (originally § 930.62) 
Commencement o f State agency 
review. A  number o f industry com
mentators argued that State review 
should begin at the time the State 
agency receives the consistency certifi
cation, and that review should not be 
delayed pending State receipt of nec
essary supporting information. NOAA 
has rejected this argument as being 
contrary to the requirements o f the 
Act. While the Act states that the 
period for presumed concurrence ends 
within 6 months after receipt o f the 
certification, the Act also states that 
the certification shall be accompanied 
by necessary information and data. 
Accordingly, the submission is not 
complete until such time as the State 
agency has been provided both the 
certification and the supporting infor
mation. To hold otherwise would be to 
interpret the Act as allowing the appli
cant, as a practical matter, to shorten 
the permissible period of State review 
by the submission of supporting infor
mation at a date subsequent to the 
submission of the consistency certifi
cation.

Section 930.63 (originally §930.65) 
State agency concurrence with a con
sistency certification.

One industry reviewer urged that 
the regulation direct Federal agencies 
not to delay processing permit applica
tions pending receipt of a State agen
cy’s concurrence or objection, and to 
notify immediately the applicant and 
State agency in the event the Federal 
agency determined that the applica
tion could not be approved. NOAA has 
adopted this recommendation.

Section 930.64 (originally §930.66) 
State agency objection to a consistency

certification. Numerous industry re
viewers argued that it was impermissi
ble to permit the State agency to 
concur with a certification yet reserve 
the right to object and compel modifi
cations or withdraw its concurrence 
following such approval. NOAAagrees 
with this argument and this provision 
has been deleted from the regulation. 
Instead, State monitoring which dis
closes that an activity is not being con
ducted in a manner consistent with 
the management program is addressed 
in § 930.66 (see discussion below). Two 
industry reviewers recommended that 
the regulation require that any State 
agency objection based upon the re
ceipt o f insufficient information be 
preceded by a State agency request for 
such information; thereby allowing 
the applicant an opportunity to avoid 
the objection by submission o f the re
quested material. NOAA has accepted 
this recommendation and new lan
guage has been added to the regula
tion.

Section 930.67 Management pro
gram equivalents fo r consistency 
review. This section has been deleted. 
Numerous industry reviewers urged 
that this section specifically include 
each of the Act’s requirements related 
to licenses and permits (i.e., certifica
tion, public notice, discretionary hear
ings, presumed concurrence within 6 
months, right o f appeal to the Secre
tary, etc.). The reviewers were con
cerned that without reiteration of 
these requirements, an equivalent 
system of review could result in illegal 
circumvention of the requirements of 
the Act. Rather than restating the 
Act’s requirements within this section, 
NOAA decided to eliminate the section 
and include within other sections the 
provisions suggested here. According
ly, § 930.53(c) (Management program  
license and perm it listing') now in
cludes a provision allowing for a gener
al concurrence. Similarly, § 930.56(b) 
(State agency guidance and assistance 
to applicants; inform ation require
ments) has additional commentary in
dicating that necessary information 
and data may include State or local 
government permits which are re
quired in addition to the Federal li
cense or permit.

SUBPART E— CONSISTENCY FOR OUTER
CONTINENTAL SHELF (O C S ) EXPLORA
TIO N , DEVELOPMENT AND PRODUCTION
ACTIVITIES

Section 903.71 Federal license or 
perm it activities described in  detail 
One industry reviewer suggested that 
if the Department o f the Interior did 
not require an OCS license or permit 
activity to be described in detail in the 
OCS plan, then the activity would be 
exempt from the consistency require
ments of the Act. NOAA rejects this 
suggestion. For purposes of clarity on 
this point, new commentary now
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states that if such activities are not de
scribed in the OCS plan, but are likely 
to significantly affect the coastal zone, 
then they are subject to the license 
and permit review requirements of 
subpart D.

Section 930.73 Affecting the coastal 
zone. This section has been deleted. 
See the discussion in § 930.21.

Section 930.73 (originally §930.74) 
OCS plan. In response to industry 
comments, a new provision has been 
added which states that the require
ments of this part do not apply to Fed
eral license and permit applications 
filed after management program ap
proval for activities described in detail 
in OCS plans which were approved by 
the Secretary o f the Interior prior to 
management program approval. 
NOAA’s explanation for this decision 
is set forth in the discussion of § 930.52 
(see above).

Section 930.76 (originally §930.77) 
Submission o f an OCS plan and con
sistency certification. This section has 
been modified in a manner simila r to 
the changes that were made in 
§§ 930.57-930.58. First, this section 
solely describes the certification re
quirement o f the Act, while a new 
§930.77 discusses necessary data and 
information which must accompany 
the certification. Next, an example of 
a certification statement is provided.

Section 930.77 Necessary data and 
information. As noted above, this pro
vision has been added to complement 
the new § 930.58. The major change is 
that the information requirements are 
no longer tied to OCS Appendices. 
The Appendices have been deleted. As 
indicated in the preamble to the pro
posed regulations, NOAA and the De
partment of the Interior initiated a 
joint effort to consolidate into one set 
of regulations the description o f OCS 
information to be provided to affected 
coastal States. That effort has result
ed in the issuance of Interior Depart
ment regulations governing explora
tion, development and production op
erations on the OCS (see 30 CFR 
250.34—43 FR 3880 January 27, 1978) 
and regulations pertaining to an OCS 
information program (see 30 CFR Part 
252—43 FR 3887 January 27,1978). Ac
cordingly, § 930.77 now references 
these regulations as the system for re
ceiving OCS information necessary to 
assess the consistency o f Federal li
cense and permit activities described 
in detail in OCS plans.

Section 930.80 Effect o f State 
agency concurrence. One Federal 
agency reviewer and one State agency 
reviewer recommended that this sec
tion include a monitoring mechanism 
to allow States to compare subse
quently filed permit applications with 
the descriptions set forth in OCS 
plans and accompanying information. 
NOAA has adopted this recommenda
tion, and a new provision now requires
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the lessee to supply the State agency 
with a copy of permit applications 
unless the State agency indicates that 
it has no interest in receiving such in
formation. This new provision has also 
been included within § 930.84 (Review  
o f amended or new OCS plans, public 
notice).

Section 930.86 Failure to comply 
substantially with an approved OCS 
plan. The proposed provision stated 
that if the Secretary made the finding 
of substantial noncompliance, the 
lessee would have to comply with the 
originally approved OCS plan pending 
approval of an amended or new OCS 
plan. One industry commentator 
noted that in some instances it might 
not be feasible to comply with the 
original plan, and suggested that in 
such cases the lessee be required to 
comply with Interior Department in
terim orders until a new or amended 
plan came into effect. NOAA has 
adopted this suggestion in modified 
form, and the regulation now address
es this contingency by providing for 
compliance with interim orders jointly 
issued by the Secretary o f Commerce 
and the U.S. Geological Survey.

SUBPART F— CONSISTENCY FOR FEDERAL
ASSISTANCE TO STATE AND LOCAL GOV
ERNMENTS

Section 930.90 Objectives. One Fed
eral agency argued that the entire 
subpart should reflect the position 
that the Federal assisting agency, and 
not the State agency, had the respon
sibility for determining when Federal 
assistance activities were not consis
tent with an approved coastal manage
ment program. NOAA has rejected 
this position. The Act and the sup
porting statements in the legislative 
history clearly demonstrate that the 
Federal assistance provision o f section 
307 was to operate in the same manner 
as the Federal license and permit pro
visions—that is, the State agency 
would determine the consistency of 
the proposed activity, and in the event 
o f a State agency objection, the appli
cant could appeal to the Commerce 
Secretary. In that event, the Act pro
vides for a "reasonable opportunity 
for detailed comments from the Feder
al agency involved * *

Section 930.92 Applicant agency. 
This section has been modified to re
flect the decision that only applica
tions filed after management program 
approval , are subject to the require
ments o f this Subpart. See the discus
sion in § 930.52 (above).

Section 930.93 Affecting the coastal 
zone. This section has been deleted 
See the discussion in § 930.21 (above).

Section 930.94 (originally §930.95) 
Guidance provided by the State 
agency. In response to a number of 
comments, this section has been re
structured and refined to promote ad
ditional clarity and understanding. Ba-
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sically, the section emphasizes three 
issues: (i) Encouragement for the de
velopment o f a list o f Federal assis
tance activities, (ii) a directive stating 
that a geographic provision is only re
quired when the State wishes to 
review Federal assistance activities 
outside o f the coastal zone which are 
likely to significantly affect the coast
al zone, and (iii) a directive requiring 
intergovernmental coordination in the 
event a list or geographic provision is 
developed.

Section 930.97 (originally section 
930.97) Consistency review. One State 
reviewer recommended that the regu
lation include a directive urging Feder
al agencies to continue to process as
sistance applications pending receipt 
of the State agency’s consistency deci
sion, and to notify the applicant 
agency and the State agency immedi
ately in the event the Federal agency 
determined that the assistance appli
cation would be rejected. NOAA has 
adopted this recommendation. An
other State reviewer urged that this 
section include a provision related to a 
State agency objection based upon a 
determination that the applicant 
agency had failed, following a State 
agency request, to supply necessary 
supporting information. This recom
mendation has also been adopted.

Section 930.98 (originally section 
930.99) Federally assisted activities 
outside o f the coastal zone or described 
geographic area. This provision applies 
to State agency monitoring of Federal 
assistance proposals which might rea
sonably be expected, to significantly 
affect the coastal zone. This section 
has been modified to reference the 
material in §930.54 (c ) and (d ) which 
relates to Assistant Administrator ap
proval or disapproval of State agency 
decisions to review activities selected 
through the monitoring process (see 
§ 930.54 discussion above).

Section 930.100 Pending applica
tions. This section has been deleted. 
See the discussion in §§930.92 and 
930.52 (above).

SUBPART G— SECRETARIAL M EDIATION

Section 930.110 Objectives. A  few 
Federal and State agency reviewers 
argued that the mediation provisions 
should be mandatory; others, however, 
argued for retention of a voluntary 
mechanism. NOAA’s position is that 
the Act does not compel operation of a 
mandatory system—accordingly, the 
latter arguments have been adopted.

Section 930.11 Request fo r media
tion. One State reviewer urged NOAA 
to commit the Secretary to a more 
forceful effort to promote mediation 
in the event a request was received. 
NOAA has adopted this recommenda
tion, and the regulation now indicates 
that if an agency declines an offer to 
enter into mediation efforts, the Sec
retary shall seek to persuade the
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agency to reconsider its decision. The 
Secretary will cease efforts to provide 
mediation assistance only if the 
agency continues to refuse the media
tion offer.

Section 930.113 Public hearing. 
One individual reviewer urged that 
the hearing officer should not be per
mitted to exclude the submission of in
formation. NOAA has changed the 
section to respond to this concern by 
allowing repetitive oral presentations 
to be excluded so long as the party is 
offered an opportunity to provide the 
hearing officer with a written submis
sion of the proposed oral presentation.

Section 930.114 Secretarial media
tion efforts. One industry reviewer 
pointed out that mediation efforts 
may, in some instances, involve the ex
amination of a Federal license or 
permit activity (see, for example, 
§930.55). In such cases, the reviewer 
urged that the mediation conference 
allow for applicant participation. 
NOAA has accepted this recommenda
tion in modified form, and the regula
tion now permits attendance by inter
ested parties whose participation is 
deemed necessary by the Secretary.

Section 930.116 Judicial review. A  
number of reviewers who recommend
ed mandatory mediation (see the dis
cussion in § 930.110 above) also recom
mended that judicial review not be 
available until mediation efforts were 
completed. Since NOAA has deter
mined that mediation under the Act is 
a voluntary system, and that Federal 
agencies are not required to cease 
action following a State agency objec
tion (see § 930.42—State agency dis
agreement-above), parties are not 
precluded from seeking timely judicial 
review where otherwise available by 
law. In fact, it may be the only effec
tive State enforcement tool that can 
be used in the event intergovernmen
tal cooperation efforts break down. 
For this reason, NOAA has rejected 
the recommendation posed above.

SUBPART H — SECRETARIAL REVIEW  RELAT
ED TO THE OBJECTIVES OR PURPOSES OF
THE ACT AND NATIONAL SECURITY IN 
TERESTS

Section 930.121 Consistent with the 
objectives or purposes o f the A ct A  
number o f industry reviewers argued 
that the criteria within this section 
were too narrow in scope and did not 
provide the Secretary with sufficient 
discretion to set aside State agency ob
jections. A  number o f State reviewers 
took a completely opposite position, 
arguing that the criteria within the 
section were too broad and would 
thereby provide the Secretary with 
unqualified discretion to override 
State agency decisions. NOAA has re
jected both sets o f recommendations. 
This section was developed following 
extensive public comment and rigor
ous interagency analysis, and the re

viewers did not provide any additional 
arguments which would warrant fur
ther modification of this section.

Section 930.122 Necessary in  the in 
terest o f national security. One Feder
al agency urged that the Secretary of 
Commerce be bound by the views of 
the Defense Department with respect 
to national security matters. During 
interagency review of the regulations, 
this recommendation was rejected on 
the basis that it was contrary to the 
intent of the Act as substantiated by 
the legislative history. Accordingly, 
this regulation retains the provision 
preserving independent Secretarial 
review subject to the advice of the De
partment o f Defense and other Feder
al agencies having national security in
terests.

Section 930.128 Dismissal o f ap
peals. The proposed regulation at 
paragraph (d ) states that failure of 
the appellant to base the appeal on 
either overriding national interest or 
national security grounds (see 
§§ 930.121-930.122) would constitute 
cause for dismissal. A  number o f in
dustry reviewers have renewed their 
arguments that appeals should not be 
dismissed in cases where an applicant 
maintains that the State agency has 
incorrectly declared an activity to be 
inconsistent with the management 
program. NOAA has, again, rejected 
this recommendation and, accordingly, 
the section has not been changed. As 
noted in the preamble to the proposed 
regulations, NOAA has determined 
that the Secretarial case-by-case 
review process created by section 307
(c) and (d ) o f the Act was only intend
ed for the review of inconsistent Fed
eral actions which warranted Federal 
approval based upon overriding na
tional concerns. NOAA’s decision, 
however, does not leave the aggrieved 
parties cited above without recourse. 
First o f all, in subpart I, NOAA has 
developed a new section (§930.142— 
discussed below) which offers a forum 
within the Office o f Coastal Zone 
Management (OCZM) for applicant 
complaints regarding alleged State 
agency mismanagement o f the Federal 
consistency provisions. Furthermore, 
as noted in the previous preamble, 
OCZM performance review efforts do 
not preclude an applicant from seek
ing judicial relief where otherwise 
available in the event a State agency 
fails to enforce properly management 
program requirements (see for exam
ple, Mobil O il v. Kelley, 426 F. Supp. 
230 (U.S.D.C. S.D. Ala., 1976) where an 
oil company challenged a State’s 
denial o f a certification required under 
section 401 of the Federal Water Pol
lution Control Act). The underlying 
issue is not whether an applicant has a 
means for addressing the specific type 
o f grievance cited above, since OCZM 
and judicial review are available. The 
central issue is whether the Office o f

the Secretary is the appropriate forum 
for dealing with these types o f griev
ances, and NOAA has concluded that 
subsections 307 (c) and (d ) o f the Act 
do not require Secretarial review for 
such cases.

Section 930.132 Review initiated by 
the Secretary. In response to Federal 
and State agency comments, this sec
tion has been modified to highlight 
three additional points: (i) Secretarial 
review may be initiated either before 
or' after the completion o f State 
agency review, (ii) the Secretary’s deci
sion to initiate review may be influ
enced by requests from interested par
ties, and (iii) if the Secretary decides 
to initiate review, a statement describ
ing the basis for this decision must be 
provided.

SUBPART I — ASSISTANT ADMINISTRATOR
REPORTING AND CO NTINUING  REVIEW  OF
FEDERAL ACTIONS SUBJECT TO THE FED
ERAL CONSISTENCY REQUIREMENTS

Section 930.140 Objectives. In re
sponse to numerous comments, this 
subpart has been significantly modi
fied to address the following four 
issues: (i) Monitoring o f Federal ac
tions which are believed to be inconsis
tent with an approved management 
program but which are not so found 
by the Federal or State reviewing 
agency, (ii) monitoring o f Federal ac
tions believed to have been incorrectly 
determined to be inconsistent with an 
approved management program, (h i) 
the reporting o f any Federal actions 
found by the Assistant A dministrator 
to be inconsistent with an approved 
management program, and (iv ) the 
performance review o f State imple
mentation o f the Federal consistency 
provisions.

Section 930.142 Notification o f Fed
eral actions believed to have been in 
correctly determined to be inconsistent 
with an approved management pro
gram. This new section has been 
adopted in response to the numerous 
industry comments requesting a Fed
eral agency forum for the submission 
o f complaints regarding possible State 
agency abuses in the administration of 
the Federal consistency provisions (see 
the discussion in § 930.128).

Section 930.145 Review o f the im 
plementation o f the Federal consisten
cy provisions. This new section indi
cates that the Assistant Administra
tor’s review of the performance of 
each State’s implementation o f the 
Federal consistency provisions shall be 
incorporated within OCZM’s general 
efforts to ascertain any instances 
where a State has not adhered to its 
approved management program and 
such lack o f adherence is not justified. 
In this regard, new commentary points 
out that 15 CFR 923.83 (Program Ap
proval Regulations) addresses defects 
in management program administra
tion, which may lead to termination
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and withdrawal of Federal funding 
and cessation of the operation of the 
Federal consistency provisions.

APPENDIX A— INFORM ATION TO BE SUB
MITTED W IT H  AN OCS EXPLORATION  
PLAN

APPENDIX B— INFORM ATION TO BE SUB
MITTED W IT H  AN OCS DEVELOPMENT 
PLAN

These appendices have been deleted. 
See the discussion in § 930.77 (above).

Environmental and Inflationary 
Impact Statements

One industry reviewer requested 
that an environmental impact state
ment be issued on the promulgation of 
these regulations. As indicated in the 
preamble to the proposed regulations, 
the Assistant Administrator, in accor
dance with the guidelines of the Coun
cil on Environmental Quality and De
partment of Commerce Administrative 
Order 316-6, determined that an envi
ronmental impact statement would 
not be necessary or timely with re
spect to promulgation of these regula
tions. A copy of this negative determi
nation, which has received concur
rence from NOAA and the Depart
ment of Commerce, is available for 
review at the Office of Coastal Zone 
Management,

Another reviewer requested that an 
inflationary impact statement be 
issued on the promulgation of these 
regulations. An evaluation of the infla
tionary determination criteria in Sec
tion 5 of Department of Commerce 
Administrative Order 218-6, which 
sets forth procedures for such state
ments, led to the conclusion, indicated 
in the preamble to the proposed regu
lations, that an inflationary impact 
statement was not required in this in
stance.

Following consideration of com
ments received and other relevant in
formation, there are adopted below 
final regulations describing the poli
cies and procedures for the implemen
tation of the Federal consistency pro
visions of the Act.

Dated: March 7,1978.
T. P. G l e it e r , 

Assistant Administrator 
fo r Administration.

Accordingly, 15 CFR Part 930 is 
amended as follows:

Subpart A — Objectives

Sec.
930.1 Overall Objectives.

Subpart B— General Definitions

930.10 Index to definitions.
930.11 Act.
930.12 Section.
930.13 Secretary.
930.14 Executive O ffice  o f the President.
930.15 O C ZM .
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Sec.
930.16 Assistant Administrator.
930.17 Federal agency.
930.18 State agency.
930.19 Management program.
930.20 Coastal Zone.
930.21 Significantly affecting the coastal 

zone.
930.22 Associated facilities.
Subpart C— Consistency for Federal Activities

930.30 Objectives.
930.31 Federal activity.
930.32 Consistent to the maximum extent 

practicable.
930.33 Identifying Federal activities signifi

cantly affecting the coastal zone.
930.34 Federal agency consistency determi

nations.
930.35 Federal and State agency coordina

tion.
930.36 Availability of mediation for nega

tive determination disputes.
930.37 Consistency determinations for pro

posed activities.
930.38 Consistency determinations for ac

tivities initiated prior to' management 
program approval.

930.39 Content of a consistency determina
tion.

930.40 Multiple Federal agency participa
tion.

930.41 State agency response.
930.42 State agency disagreement.
930.43 Availability of mediation for dis

putes concerning proposed activities.
930.44 Availability of mediation for previ

ously reviewed activities.
Subpart D— Consistency for Activities 
Requiring a Federal License or Permit

930.50 Objectives
930.51 Federal license or permit.
930.52 Applicant.
930.53 Management program license and 

permit listing.
930.54 Unlisted Federal license and permit 

activities.
930.55 Availability of mediation for license 

or permit disputes.
930.56 State agency guidance and assis

tance to applicants; information require
ments.

930.57 Consistency certifications.
930.58 Necessary data and information.
930.59 Multiple permit review.
930.60 Commencement of State agency 

review.
930.61 Public notice.
930.62 Public hearings.
930.63 State agency concurrence with a 

consistency certification.
930.64 State agency objection to a consis

tency certification.
930.65 Federal permitting agency responsi

bility.
930.66 Availability of mediation for previ

ously reviewed activities.
Subpart E— Consistency for Outer Continental 

Shelf (O CS) Exploration, Development and 
Production Activities

930.70 Objectives.
930.71 Federal license or permit activity 

described in detail.
930.72 Person.
930.73 OCS plan.
930.74 OCS activities subject to State 

agency review.
930.75 State agency assistance to persons; 

information requirements.
930.76 Submission of an OCS plan and con

sistency certification.
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Sec.
930.77 Necessary data and information.
930.78 Commencement of State agency 

review; public notice.
930.79 State agency concurrence or objec

tion.
930.80 Effect of State agency concurrence.
930.81 Federal permitting agency responsi

bility.
930.82 Multiple permit review.
930.83 Amended or new OCS plans.
930.84 Review of amended or new OCS 

plans; public notice.
930.85 Continuing State agency objections.
930.86 Failure to comply substantially with 

an OCS plan.

Subpart F— Consistency for Federal Assistance 
to State and Local Governments

930.90 Objectives.
930.91 Federal assistance.
930.92 Applicant agency.
930.93 OMB A-95 process.
930.94 Guidance provided by the State 

agency.
930.95 OMB A-95 project notification and 

review.
930.96 Consistency review.
930.97 Federal assisting agency responsibil

ity.
930.98 Federally assisted activities outside 

of the coastal zone or the described geo
graphic area.

930.99 Availability of mediation for Feder
al assistance disputes.

930.100 Availability of mediation for previ
ously reviewed activities.

Subpart G— Secretarial Mediation

930.110 Objectives.
930.111 Informal negotiations.
930.112 Request for mediation.
930.113 Public hearings.
930.114 Secretarial mediation efforts.
930.115 Termination of mediation.
930.116 Judicial review.
Subpart H— Secretarial Review Related to the 

Objectives or Purposes of the Act and Na
tional Security Interests

930.120 Objectives.
930.121 Consistent with the objectives or 

purposes of the Act.
930.122 Necessary in the interest of nation

al security.
930.123 Appellant.
930.124 Informal discussions
930.125 Appeals to the Secretary.
930.126 Federal and State agency re

sponses to appeals.
930.127 Public notice; receipt of comments.
930.128 Dismissal of appeals.
930.129 Public hearings.
930.130 Secretarial review.
930.131 Federal agency responsibility.
930.132 Review initiated by the Secretary.
930.133 Public notice; receipt of comments; 

public hearings.
930.134 Secretarial review; Federal agency 

responsibility.

Subpart I— Assistant Administrator Reporting 
and Continuing Review of Federal Actions 
Subject to the Federal Consistency Require
ments

930.140 Objectives.
930.141 Notification of Federal actions be

lieved to be inconsistent with approved 
management programs.

930.142 Notification of Federal actions be
lieved to have been incorrectly deter-
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Sec.
mined to be inconsistent with an ap
proved mangement program.

930.143 Assistant Administrator reporting.
930.144 Assistant Administrator advisory 

statements.
930.145 Review of the implementation of 

the Federal consistency provisions.
A u t h o r it y .—Secs. 307, 316 and 317, Coast

al Zone Management Act of 1972, Pub. L. 
92-583, 86 Stat. 1280 (16 U.S.C. 1451 et seq.), 
as amended by Pub. L. 94-370, 90 Stat. 1013.

Subpart A— 'Objectives
§ 930.1 Overa ll objectives.

The objectives of these regulations 
are: (a ) To describe the obligations of 
all agencies, individuals and other par
ties who are required to comply with 
the Federal consistency provisions of 
the Coastal Zone Management Act;

(b ) To implement the Federal consis
tency provisions in a manner which 
strikes a balance between the need to 
ensure consistency for Federal actions 
significantly affecting the coastal zone 
with approved coastal management 
and the need to promote Federal pro
grams;

(c) To provide flexible procedures 
which foster intergovernmental coo
peration and minimize duplicative 
effort and unnecessary delay, while 
making certain that the objectives of 
the Federal consistency provisions of 
the Act are satisfied;

(d ) To interpret significant terms in 
the Federal consistency provisions so 
that they can be uniformly under
stood and adhered to by all agencies, 
individuals and other affected parties;

(e ) To provide procedures to make 
certain that all Federal agency and 
State agency consistency decisions are 
directly related to the objectives, poli
cies, standards and other criteria set 
forth in, or referenced as part of, ap
proved coastal management programs;

(f )  To provide procedures which the 
Secretary, in cooperation with the* Ex
ecutive Office o f the President, may 
use to mediate serious disagreements 
which arise between Federal and State 
agencies during the administration of 
approved coastal management pro
grams;

(g ) To provide procedures which 
permit the Secretary to review Federal 
license or permit activities, or Federal 
assistance activities, to determine 
whether they are consistent with the 
objectives or purposes of the Act, or 
are necessary in the interest o f nation
al security;

(h ) To provide procedures which 
permit interested parties to notify the 
Assistant Administrator for Coastal 
Zone Management of Federal actions 
believed to be inconsistent with ap
proved coastal management programs, 
or believed to have been incorrectly 
determined to be inconsistent with an 
approved management program; and

(i) To provide procedures for the re
porting of any Federal actions found
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by the Assistant Administrator for 
Coastal Zone Management "to be in
consistent with an approved coastal 
zone management program, and for 
the performance review of State im
plementation of the Federal consisten
cy provisions.

Subpart B— General Definitions
§ 930.10 Index to definitions.

The following list includes all terms 
defined in Part 930 of this title keyed 
to the section or paragraph in which 
they are defined.

Term Section
Act___________________________     930.11
Appellant....................................................... 930.123*
Applicant...... ................................     930.52
Applicant agency.......................................... 930.92
Assistant Administrator........................  930.16
Associated facilities..................................... 930.22
Coastal Zone................................................. 930.20
Consistent to the maximum extent prac

ticable_____________________ _______ ........ 930.32
Consistent with the objectives or pur

poses of the Act.......... - .... .............. 930.121
Development project................................... 930.31(b)
Executive Office of the President........... 930.14
Failure substantially to comply with an

OCS plan_________________ „___________  930.86(d)
Federal activity............................................. 930.31
Federal agency.............................................. 930.17
Federal assistance...................................... 930.91
Federal license or permit ........................ 930.51
Federal license or permit activity de

scribed in detail________________________ 930.71
Management program...... ».................» . 930.19
Necessary in the interest of national se

curity.................................................... 930.122
OCS p l a n 930.73

•OCZM...__________________________________ 930.15
OMB A-95 process..................................... 930.93
Person................................................... 930.72
S e c re ta ry .......»»»»»»»»»»».».».»».»»».»»»» 930.13
Section........................................................... 930.12
Significantly affecting the coastal zone... 930.21
State a g e n c y ............»»»»»»»»»»»»»»»»»»» 930.18

§930.11 Act.

The term “Act” means the Coastal 
Zone Management Act o f 1972, as 
amended (16 U.S.C. 1451 et seq.).
§930.12 Section.

The term “Section” means a section 
of the Coastal Zone Management Act 
o f 1972, as amended.
§ 930.13 Secretary.

The term “Secretary” means the 
Secretary of the U.S. Department of 
Commerce.
§ 930.14 Executive O ffice  o f  the President.

The term “Executive Office o f the 
President” means the office, council, 
board, or other entity within the Ex
ecutive Office of the President which 
shall participate with the Secretary in 
seeking to mediate serious disagree
ments which may arise between a Fed
eral agency and a coastal State.
§930.15 O C ZM .

The term “OCZM” means the Office 
o f Coastal Zone Management, Nation
al Oceanic and Atmospheric Adminis
tration, U.S. Department of Com
merce.
§ 930.16 Assistant Adm inistrator.

The term “Assistant Administrator” 
means the Assistant Administrator for

Coastal Zone Management, National 
Oceanic and Atmospheric Administra
tion, U.S. Department o f Commerce.

§ 930.17 Federa l agency.

The term “Federal agency” means 
any department, agency, board, com
mission, council, independent office or 
similar entity within the executive 
branch of the Federal Government, or 
any wholly owned Federal Govern
ment corporation.

§ 930.18 State agency.

(a ) The term “State agency”  means 
the agency of the State government 
designated pursuant to section 
306(c)(5) of the Act to receive and ad
minister grants for an approved coast
al management program, or a single 
designee State agency appointed by 
the 306(c)(5) State agency. Any ap
pointment by the 306(c)(5) State 
agency of a designee agency must be 
described in the State’s management 
program. In the absence of such de
scription, all consistency determina
tions, consistency certifications and 
Federal assistance proposals shall be 
sent to and reviewed by the 306(c)(5) 
State agency.

(b ) The State agency is responsible 
for commenting on Federal agency 
consistency determinations (see sub
part C of this part), concurring with or 
objecting to consistency certifications 
for Federal licenses, permits, and 
Outer Continental Shelf plans (see 
subparts D and E of this part), and re
viewing the consistency of Federal as
sistance activities proposed by State or 
local government agencies (see subpart 
F  o f this part). The State agency shall 
be responsible for securing^ necessary 
review and comment from other State, 
regional, or local government agencies. 
Thereafter, only the State agency is 
authorized to comment officially on a 
Federal consistency determination, 
concur with or object to a consistency 
certification, or determine the consis
tency of a proposed Federal assistance 
activity.

The term “management program” 
has the same definition as provided in 
section 304(11) o f the Act, except that 
for the purposes of this part the term 
is limited to those management pro
grams adopted by a coastal State in ac
cordance with the provisions of section 
306 o f the Act, and approved by the 
Assistant Administrator.

The term “coastal zone” has the 
same definition as provided in section 
304(1) o f the Act.

( Comment See 15 CFR 923.33 for a discus
sion of the relationship between the Federal 
consistency provisions of the Act and Feder
al lands excluded from the boundaries of 
the coastal zone.)

§930.21 Significantly affecting the coastal 
zone.

(a ) The term “ significantly affecting 
the coastal zone” describes the coastal
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zone effect caused by either a Federal 
activity including a development pro
ject (see subpart C of this part), a Fed
eral license or permit activity (see sub
parts D and E of this part) or a Feder
al assistance activity (see subpart F of 
this part) which is sufficient to trigger 
the responsibility for complying with 
the Federal consistency requirements 
o f this part.

(b ) The Federal actions cited in 
paragraph (a) of this section will meet 
the requirements of this section if the 
Federal agency (see subpart C of this 
part) or the State agency (see subparts 
D, E, and F of this part) responsible 
for reviewing the actions determines 
that the actions cause significant:

(1) Changes in the manner in which 
land, water, or other coastal zone nat
ural resources are used;

(2) Limitations on the range of uses 
of coastal zone natural resources; or

(3) Changes in the quality of coastal 
zone natural resources.
The significance of the changes or 
limitations caused by the Federal 
action must be considered in terms of 
the primary, secondary, and cumula
tive effects on the coastal zone. A Fed
eral action which causes significant 
changes in or limitations on coastal 
zone natural resources meets the re
quirements of this section even when 
the action causes both beneficial and 
adverse coastal zone effects and, on 
balance, the effects are determined to 
be beneficial.

(.Comment The issue of whether a par
ticular type of Federal action (e.g., Federal 
activity, development project, license, 
permit or assistance) significantly affects 
the coastal zone is separate from whether 
the proposed action satisfies the relevant 
consistency requirement of the Act. The 
former issue simply addresses a test which, 
once met by a Federal action, leads to an op
portunity for State agency review of the 
proposed action. During the review stage 
the issue of the consistency of the proposed 
Federal action with the management pro
gram can be analyzed. The State agency can 
then plan for and manage the significant 
coastal zone effects resulting from consis
tent Federal actions as well as provide ap
propriate responses to those Federal actions 
found to be inconsistent with the manage
ment program.)

§ 930.22 Associated facilities.
The term “associated facilities” de

scribes all proposed facilities:
(a) Which are specifically designed, 

located, constructed, operated, adapt
ed, or otherwise used, in fu ll or in 
major part, to meet the needs of a 
Federal action (e.g., activity, develop
ment project, license, permit, or assis
tance), and

(b) Without which the Federal 
action, as proposed, could not be con
ducted.
All further requirements in this part 
related to the review of and consisten
cy for Federal activities including de-
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velopment projects (see subpart C of 
this part), Federal license and permit 
activities (see subparts D and E of this 
part) and Federal assistance activities 
(see subpart F  of this part) also apply 
to associated facilities related to those 
Federal actions. Therefore, the propo
nent of a Federal action must consider 
whether the Federal action and its as
sociated facilities significantly affect 
the coastal zone and, if so, whether 
these interrelated activities satisfy the 
relevant consistency requirement of 
the Act.

(Comment Associated facilities are, in re
ality, an indispensable part of the proposed 
Federal action. Accordingly, this section re
quires their concurrent review along with 
the remainder of the proposal to ensure 
that the State agency is informed of all the 
critical elements of the proposal. As a 
result, the State agency will have complete 
information to fulfill its coastal planning 
and management responsibilities, and the 
proponent of the Federal action will not be 
faced with the situation where there has 
been receipt of State agency approval re
garding one element of the project with 
later objection to an associated facility 
which was not earlier reviewed with the re
mainder of the proposal. For example, this 
section requires a Federal agency to make 
certain that both a proposed Federal waste 
treatment facility and a proposed pipeline 
connection which must be constructed to 
meet the needs of the facility are consistent, 
to the maximum extent practicable, with an 
approved management program where these 
interrelated activities significantly affect 
the coastal zone (see subpart C of this 
part).)

§ 930.30 Objectives.
The provisions o f this subpart are 

provided to assure that all Federally 
conducted or supported activities in
cluding development projects signifi
cantly affecting the coastal zone are 
undertaken in a manner consistent to 
the maximum extent practicable with 
approved State coastal management 
programs.

(Comment Statutory citation, Subsection 
307(c)(1): “Each Federal agency conducting 
or supporting activities directly affecting 
the coastal zone shall conduct or support 
those activities in a manner which is, to the 
maximum extent practicable, consistent 
with approved state management pro
grams.”
Subsection 307(cX2):
“Any Federal agency which shall undertake 
any development project in the coastal zbne 
of a state shall insure that the project is, to 
the maximum extent practicable, consistent 
with approved state management pro
grams.”)

§ 930.31 Federal activity.
(a ) The term “Federal activity” 

means any functions performed by or 
on behalf o f a Federal agency in the 
exercise o f its statutory responsibil
ities.

(Comment A  Federal activity is per
formed on behalf of a Federal agency in sit-
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uations where a contractor will undertake 
the construction, operation, or other func
tions of the Federal agency. For example, 
the private construction of a Federal mili
tary installation meets this test.)

(b ) A  Federal development project is 
a Federal activity involving the plan
ning, construction, modification, or re
moval o f public works, facilities, or 
other structures, and the acquisition, 
utilization, or disposal of land or water 
resources.

(c) The term “Federal activity”  does 
not include the issuance of a Federal 
license or permit to an applicant or 
person (see subparts D and E of this 
part) or the granting o f Federal assis
tance to an applicant agency (see sub
part F  of this part).

(Comments. Federal activities other than 
development projects may be viewed as a re
sidual category covering Federal actions 
which are neither Federal development pro
jects nor activities covered by the Federal li
cense, permit and assistance subparts. Ex
amples would include:

(1) Federal waste disposal plans developed 
for Federal facilities pursuant to statutory 
or regulatory directives (the plan is an activ
ity but not a development project);

(2) Federal agency activities requiring a 
Federal license or permit (such activities by 
Federal agencies are not covered by the 
Federal license and permit subpart); and

(3) Federal assistance for housing develop
ment to entities other than State and local 
governments, such as to private interests or 
Indian tribes (the Federal assistance provi
sions in subpart F  only apply to State and 
local government applicants for Federal as
sistance).)

§ 930.32 Consistent to the maximum 
extent practicable.

(a ) The term “consistent to the 
maximum extent practicable”  de
scribes the requirement for Federal ac
tivities including development projects 
significantly affecting the coastal zone 
of States with approved management 
programs to be fully consistent with 
such programs unless compliance is 
prohibited based upon the require
ments of existing law applicable to the 
Federal agency’s operations. I f  a Fed
eral agency asserts that compliance 
with the management program is pro
hibited, it must clearly describe to the 
State agency the statutory provisions, 
legislative history, or other legal au
thority which limits the Federal agen
cy’s discretion to comply with the pro
visions of the management program.

(Comment The word “practicable” within 
this definition means capable of being done. 
When modified by the phrase “to the maxi
mum extent,” the complete term means to 
the fullest degree permit by existing law. 
Federal agency conformance with existing 
law is preserved as a result of section 307(e) 
of the Act which declares that:

“Nothing in this title shall be construed: 
(1) To diminish either Federal or state juris
diction, responsibility, or rights in the field 
of planning, development, or control of 
water resources, submerged lands, or naviga
ble waters; nor to displace, supersede, limit,
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or modify any interstate compact or the ju
risdiction or responsibility of any legally es
tablished joint or common agency of two or 
more states or of two or more states and the 
Federal Government; nor to limit the au
thority of Congress to authorize and fund 
projects;
. (2) As superseding, modifying, or repeal
ing existing laws applicable to the various 
Federal agencies; nor to affect the jurisdic
tion, powers, or prerogatives of the Interna
tional Joint Commission, United States and 
Canada, the Permanent Engineering Board, 
and the United States operating entity or 
entities established pursuant'to the Colum
bia River Basin Treaty, signed at Washing
ton, January 17, 1961, or the International 
Boundary and Water Commission, United 
States and Mexico.”)

The duty the Act imposes upon Fed
eral agencies is not set aside by virtue 
of section 307(e). The Act was intend
ed to cause substantive changes in 
Federal agency decisionmaking within 
the context of the discretionary 
powers residing within such agencies. 
Accordingly, when read together, sec
tion 307(c) (1) and (2) and 307(e) re
quire Federal agencies, whenever le
gally permissible, to consider State 
management programs as supplemen
tal requirements to be adhered to in 
addition to existing agency mandates.

(b ) A  Federal agency may deviate 
from full consistency with an ap
proved management program when 
such deviation is justified because of 
some unforeseen circumstances arising 
after the approval of the management 
program which present the Federal 
agency with a substantial obstacle 
that prevents complete adherence to 
the approved program.

( Comment The legislative history of the 
Act states that Congress did not anticipate 
“that there will be any considerable number 
of situations where as a practical matter a 
Federal agency cannot conduct or support 
activities without deviating from approved 
State management programs.” This antici
pated result stems from Congress’ intent 
that Federal agencies consult with the Sec
retary and State agencies during program 
development so that “any aspects or phases 
of the proposed program which are deemed 
by any agency to be impractical to carry out 
or support will be brought to the attention 
of the Secretary and steps will be taken at 
that point to iron out whatever differences 
appear to be established.” To ensure this in
tergovernmental consultation, Congress pro
vided that: (i) management programs be de
veloped and adopted with an opportunity 
for full participation by affected Federal 
agencies (section 306(c)(1)), (ii) the Secre
tary shall not approve a management pro
gram unless the views of affected Federal 
agencies have been adequately considered 
(section 307(b)), and (iii) the Secretary, in 
cooperation with the Executive Office of 
the President, seek to mediate serious dis
agreements between any Federal agency 
and a coastal state regarding the develop
ment of a management program (section 
307(h)(1)). Congress, however, indicated in 
the legislative history a need to permit devi
ations from management program provi
sions in limited cases where circumstances 
arise which were not foreseen at the time of
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program approval, and such' circumstances 
create a substantial obstacle preventing 
complete adherence to the approved pro
gram. Accordingly, the rule in paragraph (a) 
requiring full consistency with the manage
ment program, when legally permissible, 
will apply in a substantial majority of cases 
with exceptions permitted only for the spe
cial circumstances described in paragraph 
(b).)

§930.33 Identifying Federal activities sig
nificantly affecting the coastal zone.

(a ) Federal agencies shall determine 
which of their activities significantly 
affect the coastal zone of States with 
approved management programs.

(b ) Federal agencies shall consider 
all development projects within the 
coastal zone to be activities signifi
cantly affecting the coastal zone. A ll 
other types of activities within the 
coastal zone are subject to Federal 
agency review to determine whether 
they significantly affect the coastal 
zone.

( Comment Some Federal activities, such 
as a particular resource procurement prac
tice, may not have the potential for causing 
a significant effect upon the coastal zone 
even when undertaken within the coastal 
zone.)

(c ) Federal activities outside of the 
coastal zone te.g., on excluded Federal 
lands, on the Outer Continental Shelf, 
or landward of the coastal zone) are 
subject to Federal agency review to de
termine whether they significantly 
affect the coastal zone.

(.Comment Federal agencies should deter
mine whether a Federal activity outside of 
the coastal zone significantly affects coastal 
zone resources by considering the location, 
magnitude and type of activity contemplat
ed. A significant effect usually will be found 
when the proposed activity is large in mag
nitude and is adjacent or in close proximity 
to the coastal zone. The smaller the magni
tude of the activity and the further it is 
from the coastal zone, the less likely is the 
potential for significant effects on coastal 
zone resources. However, even in cases 
where a proposed activity is a great distance 
from the coastal zone, the Federal agency 
must still make a consistency determination 
and notify the State agency of such deter
mination if the proposed activity will sig
nificantly affect the coastal zone (e.g., 
upland stream modification significantly af
fecting the quality of coastal waters).)

(d ) Federal agencies shall utilize the 
criteria set forth in § 930.21(b) when 
determining which of their activities 
significantly affect the coastal zone of 
States with approved management 
programs.

( Comment A  determination that a pro
posed Federal activity significantly affects 
the coastal zone leads to two important 
benefits. First, this finding requires the Fed
eral agency to review the activity to assure 
that it will be undertaken in a manner con
sistent to the maximum extent practicable 
with an approved management program 
and, second, the consistency determination 
will provide the State agency with an oppor
tunity to review and comment on the pro

posed activity, and will assist the State in 
planning for and managing the anticipated 
coastal zone effects. Given the benefits to 
be derived from this process, Federal agen
cies are encouraged to construe liberally the 
“significantly affecting” test in § 930.21(b) 
in borderline cases so as to favor inclusion 
of Federal activities subject to consistency 
review.)

§ 930.34 Federal agency consistency deter
minations.

(a ) Federal agencies shall provide 
State agencies with consistency deter
minations for all Federal activities sig
nificantly affecting the coastal zone. 
The Federal agency may provide the 
State agency with this information in 
any manner it chooses so long as the 
requirements of this Subpart are satis
fied.

(Comment Federal agencies are strongly 
encouraged to provide consistency determi
nations to State agencies through use of ex
isting notification procedures (e.g., OMB 
Circular A-95, NEPA environmental impact 
statements, memoranda of understanding, 
etc.) in order to avoid waste, duplication of 
effort, and to reduce Federal and State 
agency administrative burdens. The use of 
existing procedures is permissible so long as 
such procedures are modified or supple
mented as necessary to satisfy the require
ments of this Subpart.)

(b ) Federal agencies shall provide 
State agencies with a consistency de
termination at the earliest practicable 
time in the planning or reassessment 
of the activity. A  consistency determi
nation should be prepared following 
development of sufficient information 
to determine reasonably the consisten
cy o f the activity with the State’s 
management program, but before the 
Federal agency reaches a significant 
point o f decisionmaking in its review 
process. The consistency determina
tion shall be provided to State agen
cies at least 90 days before final ap
proval o f the Federal activity unless 
both the Federal agency and the State 
agency agree to an alternative notifi
cation schedule.

(Comment Federal and State agencies are 
encouraged to agree upon flexible proce
dures for extending the notification require
ment beyond 90 days for major activities re
quiring a substantial period for adequate 
review, and for lessening the notification 
period for minor activities.)

§ 930.35 Federal and State agency coordi
nation.

(a ) State agencies should list in their 
management programs Federal activi
ties which, in the opinion of the State 
agency, are likely to significantly 
affect the coastal zone and require a 
Federal agency consistency determina
tion. Listed Federal activities must be 
described in terms of the specific type 
of activity involved (e.g., Federal recla
mation projects). In the event the 
State agency chooses to describe Fed
eral activities outside of the coastal 
zone but likely to significantly affect

FEDERAL REGISTER, V O L  43, NO. 49--M ONDAY, MARCH 13, 1978



the coastal zone, it must also describe 
the geographic location of such activi
ties (e.g., reclamation projects in coast
al floodplains).

(Comment: During management program 
development, Federal agencies should 
inform State agencies of their Federal ac
tivities. From this description, the Federal 
and State agencies should develop agree
ments regarding those Federal activities 
likely to significantly affect the coastal 
zone, and these activities should be the ones 
listed in the management program. This 
joint effort should be carried out with a 
view towards avoiding Federal agency con
sistency determinations for Federal activi
ties which can be reasonably expected to 
have minimal and insignificant impacts 
upon the coastal zone, both in an individual 
and cumulative sense.)

(b ) State agencies should monitor 
unlisted Federal activities (e.g., by use 
of OMB Circular A-95 review, review 
of National Environmental Policy Act 
(NEPA) environmental impact state
ments, etc.) and should notify Federal 
agencies of unlisted Federal activities 
Which Federal agencies have not sub
jected to a consistency review but 
which, in the opinion of the State 
agency, significantly affect the coastal 
zone and require a Federal agency con
sistency determination. State agencies 
must notify Federal agencies within 45 
days from receipt of notice of the un
listed Federal activity, otherwise the 
State agency waives its right to re
quest a consistency determination. 
The waiver does not apply in cases 
where the State agency does not re
ceive notice o f the Federal activity 
(e.g., for those Federal activities which 
are not processed through A-95 
review, NEPA review or a similar pro
cedure which permits State agency 
monitoring).

( Comment During management program 
development, Federal and State agencies 
should develop agreements to modify or 
supplement existing intergovernmental co
ordination procedures (e.g., A-95 review) to 
make certain that State agencies are pro
vided a reasonable opportunity to monitor 
all Federal activities likely to significantly 
affect the coastal zone.)

(c) The recommended listing and 
monitoring procedures described in 
paragraphs (a ) and (b ) o f this section 
are neither a substitute for nor elimi
nate Federal agency responsibility 
under §§ 930.33(b) and 930.34 to pro
vide State agencies with consistency 
determinations for all development 
projects in the coastal zone and for ail 
other Federal activities which the Fed
eral agency finds significantly affect 
the coastal zone.

( Comment The provisions in paragraphs 
(a) and (b) simply represent recommended 
procedures for facilitating State agency 
review of Federal activities which reason
ably can be expected to significantly affect 
the coastal zone. Whether adopted in full, 
in part, or not at all by Federal and State 
agencies, the responsibility of Federal agen
cies to provide State agencies with informa-
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tion regarding all Federal activities signifi
cantly affecting the coastal zone continues 
to apply. Accordingly, the failure of a State 
agency to either list or monitor Federal ac
tivities does not remove the requirement for 
Federal agencies to provide State agencies 
with consistency determinations when the 
Federal agency independently concludes 
that the proposed activity will significantly 
affect the coastal zone.)

(d ) I f  a Federal agency decides that 
a consistency determination is not re
quired for a Federal activity (1) identi
fied by a State agency on its list or 
through case-by-case monitoring, (2) 
which is the same as or similar to ac
tivities for which consistency determi
nations have been prepared in the 
past, or (3) for which the Federal 
agency undertook a thorough consis
tency assessment and developed initial 
findings on the effects of the activity 
on the coastal zone, the Federal 
agency shall provide the State agency 
with a notification, at the earliest 
practicable time in the planning of the 
activity, briefly setting forth the rea
sons for its negative determination. A 
negative determination shall be pro
vided to the State agency at least 90 
days before final approval o f the activ
ity, unless both the Federal agency 
and the State agency agree to an alter
native notification schedule.

( Comment The negative determination 
procedures are provided to assure State 
agencies an opportunity to review border
line cases.)

§ 930.36 Availability of mediation for neg
ative determination disputes.

In the event of a serious disagree
ment between a Federal agency and a 
State agency regarding a determina
tion related to whether a proposed ac
tivity significantly affects the coastal 
zone, either party may seek the Secre
tarial mediation services provided for 
in Subpart G.

§ 930.37 Consistency determinations for 
proposed activities.

(a ) Federal agencies shall review 
their proposed Federal activities 
which significantly affect the coastal 
zone in order to develop consistency 
determinations which indicate wheth
er such activities will be undertaken in 
a manner consistent to the maximum 
extent practicable with approved 
State management programs. Federal 
agencies are encouraged to consult 
with State agencies during their ef
forts to assess whether such activities 
will be consistent to the maximum 
extent practicable with such pro
grams.

(b ) In cases where Federal agencies 
will be performing repeated activity 
other than a development project 
(e.g., ongoing maintenance, waste dis
posal, etc.) which cumulatively has a 
significant effect upon the coastal 
zone, the agency may develop a gener-
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al consistency determination thereby 
avoiding the necessity of issuing sepa
rate consistency determinations for 
each incremental action controlled by 
the major activity. A  general consis
tency determination may only be used 
in situations where the incremental 
actions are repetitive or periodic, sub
stantially similar in nature, and cause 
only insignificant coastal zone effects 
when performed separately. I f  a Fed
eral agency issues a general consisten
cy determination, it must thereafter 
periodically consult with the State 
agency to discuss the manner in which 
the incremental actions are being un
dertaken.

(c ) In cases where the Federal 
agency has sufficient information to 
determine the consistency of a pro
posed development project from plan
ning to completion, only one consis
tency determination will be required. 
However, in cases where major Feder
al decisions related to a proposed de
velopment project will be made in 
phases based upon developing infor
mation, with each subsequent phase 
subject to Federal agency discretion to 
implement alternative decisions based 
upon such information (e.g., planning, 
siting, and design decisions), a consis
tency determination will be required 
for each major decision. In cases of 
phased decisionmaking, Federal agen
cies shall ensure that the development 
project continues to be consistent to 
the maximum extent practicable with 
the State’s management program.

§ 930.38 Consistency determinations for 
activities initiated prior to manage
ment program approval.

(a ) A  consistency determination will 
be required for ongoing Federal activi
ties other than development projects 
(e.g., waste disposal practices) initiated 
prior to management program approv
al, which are governed by statutory 
authority under which the Federal 
agency retains discretion to reassess 
and modify the activity. In these cases 
the consistency determination must be 
made by the Federal agency at the 
earliest practicable time following 
management program approval, and 
the State agency must be provided 
with a consistency determination no 
later than 120 days after management 
program approval for ongoing activi
ties which the State agency lists or 
identifies through monitoring as sub
ject to consistency with the manage
ment program.

(.Comment The Act requires Federal agen
cies which are "conducting or supporting” 
activities significantly affecting the coastal 
zone to comply with the Federal consistency 
requirements. Therefore, if a Federal 
agency is undertaking an activity at the 
time of management program approval and 
the program provisions require modification 
of the activity, the Federal agency must 
issue a consistency determinaron to the 
State agency indicating how the activity will
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be conducted in a manner consistent to the 
maximum extent practicable with the ap
proved program. In these cases, Federal 
agencies should consider general revisions 
of regional directives to reflect the consis
tency obligations which result following 
program approval.)

(b ) A  consistency determination 
shall be required for major, phased 
Federal development project decisions 
described in § 930.37(c) which are 
made following management program 
approval and are related to develop
ment projects initiated prior to pro
gram approval. In making these new 
decisions, Federal agencies shall con
sider coastal zone effects not fully 
evaluated at the outset of the project. 
This provision shall not apply to 
phased Federal decisions which were 
specifically described, considered and 
approved prior to management pro
gram approval (e.g., in a final environ
mental impact statement issued pursu
ant to the National Environmental 
Policy Act)1.

§ 930.39 Content of a consistency determi
nation.

(a ) The consistency determination 
shall include a brief statement indicat
ing whether or not the proposed activ
ity will be undertaken in a manner 
consistent to the maximum extent 
practicable with the management pro
gram. The statement must be based 
upon an evaluation of the relevant 
pro visons of the management pro
gram. The consistency determination 
shall also include a detailed descrip
tion of the activity, its associated fa
cilities, and their coastal zone effects, 
and comprehensive data and informa
tion sufficient to support the Federal 
agency’s consistency statement. The 
amount o f detail in the statement 
evaluation, activity description and 
supporting information shall be com
mensurate with the expected effects 
o f the activity on the coastal zone.

( Comment As a preliminary matter, Fed
eral agencies are strongly encouraged to 
obtain the views and assistance of the State 
agency regarding the provisions of the man
agement program which are related to the 
proposed activity and the information nec
essary to determine whether the proposed 
activity will be conducted in a manner con
sistent to the maximum extent practicable 
with the management program.)

(b ) Federal agencies shall be guided 
by the following in making their con
sistency determinations. The activity 
(e.g., project siting and constuction), 
its primary effects (e.g., air, water, 
waste discharges, etc.); and associated 
facilities (e.g., proposed siting and con
struction of access road, connecting 
pipeline, support buildings, etc.) and 
the primary effects o f the associated 
facilities (e.g., erosion, wetlands, beach 
access impacts, etc.) must all be consis
tent to th£ maximum extent practica
ble with the management program. Al-
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though nonassociated facilities (e.g., 
recreational housing which is induced 
by but not necessarily related to a 
Federal harbor dredging project—see 
§930.22) must be included within the 
consistency determination’s descrip
tion of the significant primary, sec
ondary and cumulative coastal zone ef
fects of the activity, Federal agencies 
are not responsible for evaluating the 
consistency of such facilities.

( Comment Following notification from 
the Federal agency, the responsibility for 
planning for and managing the impacts 
caused by proposed nonassociated facilities 
rests with the.State agency. Through the 
requirements of the management program 
the State agency has the authority to pro
hibit or control the development of facilities 
which are not directly associated with the 
proposed Federal activity (e.g., by enforcing 
land use/zoning requirements, by denying 
or conditioning the issuance of State or 
local governmental coastal permits, by ob
jecting to the consistency of Federal per
mits or assistance that might be required 
for the facilities, etc.).)

(c ) In making their consistency de
terminations, Federal agencies shall 
give appropriate weight to the various 
types of provisions within the manage
ment program. Federal agencies must 
ensure that their activities are consis
tent to the maximum extent practica
ble with the enforceable, mandatory 
policies of the management program. 
However, Federal agencies need only 
give adequate consideration to man
agement program provisions which are 
in the nature o f recommendations. Fi
nally, Federal agencies do not have to 
evaluate coastal zone effects for which 
the management program does not 
contain mandatory or recommended 
policies because, in the absence of 
such provisions, there is no basis for 
making a consistency determination 
with respect to such effects.

( Comment The consistency obligations 
imposed by the Act are only as extensive as 
the provisions of the management program. 
Therefore, to the extent a Federal activity 
relates to coastal issues which are addressed 
by the management program only in the 
form of recommended policies, Federal 
agencies need only give adequate consider
ation to such recommendations. Similarly, 
in the absence of any relevant management 
program policies related to certain effects 
caused by a Federal activity, the Federal 
agency is without any provisions or criteria 
to measure the consistency of the activity. 
In the event management program adminis
tration reveals the existence of additional 
coastal issues which should be addressed-by 
the management program, the State agency 
should pursue program refinements or 
amendments to deal with emerging prob
lems.)

(d ) When Federal agency standards 
- are more restrictive than standards or
requirements contained in the State’s 
management program, the Federal 
agency may continue to apply its 
stricter standards (e.g., restrict project 
development or design alternatives 
notwithstanding permissive manage

ment program policies). In such cases 
the Federal agency should inform the 
State agency in the consistency deter
mination of the statutory, regulatory 
or other basis for the application of 
the stricter standards.

§930.40 Multiple Federal agency partici
pation.

Whenever more than one Federal 
agency is involved in conducting or 
supporting a Federal activity or its as
sociated facilities significantly affect
ing the coastal zone, or is involved in a 
group of Federal activities related to 
each other because of their geographic 
proximity, consideration should be 
given to the preparation of one consis
tency determination for all the Feder
al activities involved. In such cases, 
Federal agencies should consider joint 
preparation or lead agency develop
ment of the consistency determina
tion. In either case, the consistency de
termination (i) must be transmitted to 
the State agency at least 90 days 
before final decisions are taken by any 
of the participating agencies, (ii) must 
indicate whether or not each of the 
proposed activities is consistent to the 
maximum extent practicable with the 
management program, and (iii) must 
include information on each proposed 
activity sufficient to support the con
sistency determination.

§ 930.41 State agency response.
(a ) A  State agency shall inform the 

Federal agency of its agreement or dis
agreement with the Federal agency’s 
consistency determination at the earli
est practicable time. I f  a final response 
has not been developed and issued 
within 45 days from receipt o f the 
Federal agency notification, the State 
agency should at that time inform the 
Federal agency o f the status of the 
matter and the basis for further delay. 
The Federal agency may presume 
State agency agreement if the State 
agency fails to provide a response 
within 45 days from receipt of the 
Federal agency notification.

(b ) State agency agreement shall not 
be presumed in cases where the State 
agency, with the 45 day period, re
quests an extension of time to review 
the matter. Federal agencies shall ap
prove one request for an extension 
period of 15 days or less. In consider
ing whether a longer or additional ex
tension period is appropriate, the Fed
eral agency should consider the mag
nitude and complexity of the informa
tion contained in the consistency de
termination.

(c) Final Federal agency action may 
not be taken sooner than 90 days from 
the issuance o f the consistency deter
mination to the State agency unless 
both the Federal agency and the State 
agency agree to an alternative period 
(see § 930.34(b)).

( Comment The requirement in paragraph 
(c) is simply derived for the provision in
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§ 930.34(b) which directs Federal agencies to 
provide State agencies with consistency in
formation at least 90 days prior to the an
ticipated date of final approval of the Fed
eral activity. This requirement is reiterated 
here to emphasize the opportunity for con
tinued intergovernmental consultation in 
the event Federal and State agency con
cerns are not fully resolved within the 60- 
day period (45/15) of the State agency 
review.)

§ 930.42 State agency disagreement.
(a ) In the event the State agency 

disagrees with the Federal agency’s 
consistency determination, the State 
agency shall accompany its response 
to the Federal agency with its reasons 
for the disagreement and supporting 
information. The State agency re
sponse must describe (1) how the pro
posed activity will be inconsistent with 
specific elements of the management 
program, and (2) alternative measures 
(if they exist) which, if adopted by the 
Federal agency, would allow the activ
ity to proceed in a manner consistent 
to the maximum extent practicable 
with the management program.

(b) I f  the State agency’s disagree
ment is based upon a finding that the 
Federal agency has failed to supply 
sufficient information (see § 930.39(a)), 
the State agency’s response must de
scribe the nature of the information 
requested and the necessity of having 
such information to determine the 
consistency of the Federal activity 
with the management program.

(c) State agencies shall send to the 
Assistant Administrator a copy o f re
sponses which describe disagreements 
with Federal agency consistency deter
minations.

( Comment In the event of a disagree
ment, the Federal and State agencies should 
utilize the remaining portion of the 90-day 
notice period to attempt to resolve their dif
ferences. In cases of continuing State 
agency disagreement, Federal agencies are 
encouraged to suspend implementation of 
the activity beyond the 90-day period pend
ing resolution of the disagreement.)

§930.43 Availability of mediation for dis
putes concerning proposed activities.

(a ) In the event o f a serious disagree
ment between a Federal agency and a 
State agency regarding the consisten
cy of a proposed Federal activity sig
nificantly affecting the coastal zone, 
either party may request the Secre
tarial mediation services provided for 
in Subpart G.

§930.44 Availability of mediation for pre
viously reviewed activities.

(a ) Federal and State agencies shall 
cooperate in their efforts to monitor 
Federally approved activities in order 
to make certain that such activities 
continue to be undertaken in a 
manner consistent, to the maximum 
extent practicable, with the State’s 
management program.
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(b ) The State agency shall request 
that the Federal agency take appropri
ate remedial action following a serious 
disagreement resulting from a State 
agency’s objection to a Federal activ
ity which was: (i) previously deter
mined to be consistent to the maxi
mum extent practicable with the 
State’s management program, but 
which the State agency later main
tains is being conducted or is having a 
coastal zone effect substantially differ
ent than originally proposed and, as a 
result, is no longer consistent to the 
maximum extent practicable with the 
State’s management program, or (ii) 
previously determined not to be a Fed
eral activity significantly affecting the 
coastal zone, but which the State 
agency later maintains is being con
ducted or is having a coastal zone 
effect substantially different than 
originally proposed and, as a result, 
the activity significantly affects the 
coastal zone and is not consistent to 
the maximum extent practicable with 
the State’s management program. The 
State agency’s request must include 
supporting information and a proposal 
for recommended remedial action.

(c) If, after a reasonable time follow
ing a request for remedial action, the 
State agency still maintains that a se
rious disagreement exists, either party 
may request the Secretarial mediation 
services provided for in Subpart G.

Subpart D— Consistency for Activities
Requiring., a Federal License or
Permit

§ 930.50 Objectives.
The provisions o f this subpart are 

provided to assure that Federally li
censed or permitted activities signifi
cantly affecting the coastal zone are 
conducted in a manner consistent with 
approved management programs.

(.Comment Statutory citation: Subsection 
307(c)(3)(A): "After final approval by the 
Secretary of a state’s management program, 
any applicant for a required Federal license 
or permit to conduct an activity affecting 
land or water uses in the coastal zone of 
that state shall provide in the application to 
the licensing or permitting agency a certifi
cation that the proposed activity complies 
with the state’s approved program and that 
such activity will be conducted in a manner 
consistent with the program. At the same 
time, the applicant shall furnish to the 
state or its designated agency a copy of the 
certification, with all necessary information 
and data. Each coastal state shall establish 
procedures for public notice in the case of 
all such certifications and, to the extent it 
deems appropriate, procedures for public 
hearings in connection therewith. At the 
earliest practicable time, the state or its des
ignated agency shall notify the Federal 
agency concerned that the state concurs 
with or objects to the applicant’s certifica
tion. If the state or its designated agency 
fails to furnish the required notification 
within six months after receipt of its copy 
of the applicant’s certification, the state’s
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concurrence with the certification shall be 
conslusively presumed. No license or permit 
shall be granted by the Federal agency until 
the state or its designated agency has con
curred with the applicant’s certification or 
until, by the state’s failure to act, the con
currence is conclusively presumed.”)

§ 930.51 Federal license or permit.
(a ) The term "Federal license or 

permit” means any authorization, cer
tification, approval, or other form of 
permission which any Federal agency 
is empowered to issue to an applicant.

(Comment All Federal leases are included 
within the definition of “Federal license or 
permit” with the exception of leases issued 
pursuant to the Outer Continental Shelf 
Lands Act (43 U.S.C. 1331 et seq.).)

(b ) The term also includes the fo l
lowing types of renewals and major 
amendments which cause significant 
coastal zone effects:

(1) Renewals and major amendments 
of Federal license and permit activities 
not previously reviewed by the State 
agency;

(2) Renewals and major amendments 
o f Federal license and permit activities 
previously reviewed by the State 
agency which are filed after and are 
subject to management program 
amendments or refinements not in ex
istence at the time o f original State 
agency review; and

(3) Renewals and major amendments 
o f Federal license and permit activities 
previously reviewed by the State 
agency which will cause significant 
coastal zone effects substantially dif- 
fenent than those originally reviewed 
by the State agency.

(Comment Paragraph (b) is founded on 
the principle that an applicant does not 
have a vested right to receive approval of a 
renewal or a major amendment without 
first complying with the law existing at the 
time approval is sought. However, this prin
ciple must operate in the context of avoid
ing unnecessary State agency review. There
fore, subparagraph (1) assures the State 
agency of an opportunity to review licenses 
and permits which were originally approved 
by the Federal government prior to manage
ment program approval and are subject to 
major amendment or renewal following 
management program approval. In the 
event the State agency has previously re
viewed a license or permit activity, further 
review is limited to cases where changes in 
management program provisions necessitate 
reevaluation of the activity (subparagraph 
(2)), or the activity will be modified substan
tially causing new and significant coastal 
zone effects (subparagraph (3)).)

§ 930.52 Applicant.
The term "applicant” means any in

dividual, public or private corporation, 
partnership, association, or other 
entity organized or existing under the 
laws of any State, or any State, region
al, or local government, who, following 
management program approval, files 
an application for a Federal license or 
permit to conduct an activity signifi-
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cantly affecting the coastal zone. The 
term “applicant” does not include Fed
eral agencies applying for Federal li

censes or permits. Federal agency “ac
tivities” requiring Federal licenses or 
permits are subject to the consistency 
requirements of subpart C o f this 
Part.

§ 930.53 Management program license and 
permit listing.

(a ) During management program de
velopment, Federal agencies should 
assist State agencies in identifying 
Federal license and permit activities 
which reasonably can be expected to 
significantly affect the coastal zone.

(b ) State agencies shall develop a list 
of Federal license and permit activities 
which are likely to significantly affect 
the coastal zone and which the State 
agency wishes to review for consisten
cy with the management program. 
The list shall be included as part of 
the management program, and the 
Federal license and permit activities 
shall be described in terms of the spe
cific licenses or permits involved (e.g., 
Corps of Engineers 404 permits, Coast 
Guard bridge permits, etc.). In the 
event the State agency chooses to 
review Federal licenses and permits 
for activities outside of the coastal 
zone but likely to significantly affect 
the coastal zone, it must generally de
scribe the geographic location of such 
activities.

(.Comment The location element should 
encompass only areas where Federal license 
and permit activities are likely to cause sig
nificant effects on coastal zone resources. 
For example, the management program 
could list a Federal land use permit (e.g., 
Forest Service right-of-way permits for log
ging roads) and require review whenever 
such a permit is requested along riverine 
areas where development is likely to signifi
cantly affect downstream areas within the 
coastal zone. The State agency should ex
clude geographic areas outside of the coast
al zone where Federal license and permit ac
tivities will reasonably be expected to have 
insignificant impacts on coastal zone re
sources both in an individual and cumula
tive sense.)

(c) I f  a State agency wishes to avoid 
repeated review o f minor Federally 
permitted activities which, while indi
vidually insignificant, cumulatively 
cause significant effects on the coastal 
zone, the State agency, after develop
ing conditions allowing concurrence 
for such activities, may issue a general 
public notice (see § 930.61) and general 
concurrence allowing similar minor 
work in the same geographic area to 
proceed without prior State agency 
review. In such cases, the State agency 
must set forth in the management 
program license and permit list the 
minor Federal license and permit ac
tivities and the relevent conditions 
which are covered by the general con
currence. Minor Federal license or 
permit activities which satisfy the con-
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ditions of the general concurrence are 
not subject to the consistency certifi
cation requirement of this subpart. 
Except in cases where the State 
agency indicates otherwise, copies of 
Federal license or permit applications 
for activities subject to a general con
currence must be sent by the applicant 
to the State agency to allow the State 
agency to monitor adherence to the 
conditions required by such concur
rence. Confidential and proprietary 
material within such applications may 
be deleted.

(d ) The license and permit list may 
be refined by the State agency follow
ing consultation with the affected 
Federal agency and approval of addi
tions or deletions by the Assistant Ad
ministrator. The State agency shall 
provide copies o f the list and any re
finements to Federal agencies and 
shall make the information available 
to the public.

(Comment States which have received 
Federal approval for management programs 
which do not contain a license and permit 
list must undertake a refinement effort to 
add the list to the management program.)

(e ) No Federal license or permit de
scribed on an approved list shall be 
issued by’ a Federal agency until the 
requirements o f this subpart have 
been satisfied. Federal agencies shall 
inform applicants for listed licenses 
and permits of the requirements of 
this subpart.

§ 930.54 Unlisted Federal license^ and 
permit activities.

(a ) W ith the assistance o f Federal 
agencies, State agencies should moni
tor unlisted Federal license and permit 
activities (e.g., by use of OMB Circular 
A-95 review, review of NEPA environ
mental impact statements, etc.) and 
shall immediately notify Federal agen
cies and applicants o f unlisted activi
ties significantly affecting the coastal 
zone which require State agency 
review. State agencies must inform the 
Federal agency and applicant within 
30 days from notice o f the license or 
permit application, otherwise the 
State agency waives its right to review 
the unlisted activity. The waiver does 
not apply in cases where the State 
agency does not receive notice o f the 
Federal license or permit activity.

(b ) The State agency must also 
notify the Assistant Administrator of 
unlisted Federal license or permit ac
tivities which the State agency be
lieves should be subject to State 
agency review. Following State agency 
notification to the Federal agency, ap
plicant and the Assistant Administra
tor, the Federal agency may not issue 
the license or permit until the require
ments o f this Subpart have been satis
fied, unless the Assistant Administra
tor disapproves the State agency deci
sion to review the activity.

(c) The Federal agency and the ap
plicant have 15 days from receipt of

the State agency notice to provide 
comments to the Assistant Adminis
trator regarding the State agency’s de
cision to review the activity. The sole 
basis for the Assistant Administrator’s 
approval or disapproval o f the State 
agency’s decision will relate to wheth
er the proposed activity can be reason
ably expected to significantly affect 
the coastal zone of the State. The As
sistant Administrator shall issue a de
cision, with supporting comments, to 
the State agency, Federal agency and 
applicant within 30 days from receipt 
of the State agency notice.

(d ) In the event of disapproval by 
the Assistant Administrator, the Fed
eral agency may approve the license or 
permit application and the applicant 
need not comply with the require
ments of this subpart. I f  the Assistant 
Administrator approves the State 
agency’s decision, the Federal agency 
and applicant must comply with the 
consistency certification procedures of 
this subpart.

(Comment The procedures in this section 
are provided to ensure that State agencies 
are afforded an opportunity to review any 
Federal license or permit activity which rea
sonably can be expected to significantly 
affect the coastal zone. The need for Assis
tant' A dm inistrator intervention will most 
likely occur only in borderline cases. Prior 
to bringing the issue before the Assistant 
Administrator, the concerned parties should 
consider whether or not the proposed activ
ity, assuming it would significantly affect 
the coastal zone, will be conducted in a 
manner consistent with the management 
program. If affirmative, further delay can 
be avoided by simply seeking the State 
agency’s expeditious concurrence rather 
than attempting to avoid altogether State 
agency review. On the other hand, appli
cants should weigh this approach in connec
tion with their right to be free from State 
agency review in cases where proposed Fed
eral license and permit activities can not 
reasonably be expected to significantly 
affect the coastal zone.)

(e ) Following an approval by the As
sistant Administrator, the applicant 
shall amend the Federal application 
by including a consistency certifica
tion and shall provide the State 
agency with a copy o f the certification 
along with necessary supporting data 
and information (see §§930.63 and 
930.64). For the purposes of this sec
tion, concurrence by the State agency 
shall be conclusively presumed in the 
absence of a State agency objection 
within six months from the originial 
Federal agency notice to the State 
agency (see paragraph (a )) or within 
three months from receipt of the ap
plicant’s consistency certification and 
accompanying information, whichever 
period terminates last.

§ 930.55 Availability o f mediation for li
cense or permit disputes.

In the event of a serious disagree
ment between a Federal and State 
agency regarding whether a listed or
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unlisted Federal license or permit ac
tivity is subject to consistency review, 
either party may request the Secre
tarial mediation services provided for 
in subpart G; notice shall be provided 
to the applicant. The existence o f a se
rious disagreement will not relieve the 
Federal agency from the responsibility 
for withholding approval o f a license 
or permit application for an activity 
on an approved management program 
list (see §930.53) or individually ap
proved by the Assistant Administrator 
(see §930.54) pending satisfaction of 
the requirements o f this subpart. 
Similarly, the existence o f a serious 
disagreement will not prevent the Fed
eral agency from approving a license 
or permit activity which has not re
ceived Assistant Administrator approv
al.

§930.56 State agency guidance and assis
tance to applicants; information re
quirements.

(a ) As a preliminary matter, any ap
plicant for a Federal license or permit 
selected for review by a State agency 
should obtain the views and assistance 
o f that agency regarding the means 
for ensuring that the proposed activity 
will be conducted in a manner consis
tent with the State’s management pro
gram. As part of its assistance efforts, 
the State agency shall make available 
for public inspection copies of the 
management program document.

(b ) The management program as 
originally approved or amended may 
describe requirements regarding the 
data and information necessary to 
assess the consistency of Federal li
cense and permit activities. Required 
data and information may not include 
confidential and proprietary material. 
In the case of approved amendments, 
State agencies shall send copies to rel
evant Federal agencies who shall, in 
turn, provide the information require
ments to applicants. I f  a State does 
not choose to develop or amend its 
management program to include infor
mation requirements, the applicant 
must, at a minimum, supply the State 
agency with the information required 
by § 930.58.

(.Comment Necessary information and 
data may include State or local government 
permits which are required in addition to 
the Federal license or permit. If this mea
sure is adopted, the State agency may de
clare in the management program that fol
lowing the issuance of the required public 
notice (see §930.61) concurrence will be 
granted based upon the applicant’s receipt 
of the State or local government permits.)

§930.57 Consistency certifications.
(a ) When satisfied that the proposed 

activity meets the Federal Consistency 
requirements of this subpart, all appli
cants for Federal licenses or permits 
subject to State agency review shall 
provide in the application to the Fed-
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eral licensing or permitting agency a 
certification that the proposed activity 
complies with and will be conducted in 
a manner consistent with the State’s 
approved management program. At 
the same time, the applicant shall fur
nish to the State agency a copy of the 
certification.

(b ) The applicant’s consistency certi
fication shall be in the following form: 
“The proposed activity complies with 
(name of State) approved coastal man
agement program and will be conduct
ed in a manner consistent with such 
program.”

§930.58 Necessary data and information.
(a ) The applicant shall furnish the 

State agency with necessary data and 
information along with the consisten
cy certification. Such information and 
data shall include the following:

(1 ) A  detailed description of the pro
posed activity and its associated facili
ties which is adequate to permit an as
sessment o f their probable coastal 
zone effects. Maps, diagrams, technical 
data and other relevant material must 
be submitted when a written descrip
tion alone will not adequately describe 
the proposal (a copy of the Federal ap
plication and all supporting material 
provided to the Federal agency should 
also be submitted to the State agency).

(2) Information required by the 
State agency pursuant to § 930.56(b).

(3) A  brief assessment relating the 
probable coastal zone effects o f the 
proposal and its associated facilities to 
the relevant elements of the manage
ment program.

(4) A  brief set o f findings, derived 
from the assessment, indicating that 
the proposed activity (e.g., project 
siting and construction), its associated 
facilities (e.g., access road, support 
buildings), and their primary effects 
(e.g., air, watér, waste discharges, ero
sion, wetlands, beach access impacts) 
are all consistent with the provisions 
o f the management program. In devel
oping findings, the applicant shall give 
appropriate weight to the various 
types o f provisions within the manage
ment program. While applicants must 
be consistent with the enforceable, 
mandatory policies of the manage
ment program, they need only demon
strate adequate consideration of poli
cies which are in the nature o f recom
mendations. Applicants need not make 
findings with respect to coastal zone 
effects for which the management 
program does not contain mandatory 
or recommended policies.

(Comment Although nonassociated facili
ties must be included within the description 
of significant primary, secondary and cumu
lative coastal zone effects of the activity, 
the applicant is not responsible for assessing 
the consistency of such facilities—see 
§ 930.22.)

(b ) At the request o f the applicant, 
interested parties who have access to
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information and data required by sub- 
paragraphs (a ) (1) and (2) of this sec
tion may provide the State agency 
with all or part o f the material re
quired. Furthermore, upon request by 
the applicant, the State agency shall 
provide assistance for developing the 
assessment and findings required by 
paragraphs (a ) (3) and (4) o f this sec
tion.

(c) When satisfied that adequate 
protection against public disclosure 
exists, applicants should proyide the 
State agency with confidential and 
proprietary information which the 
State agency maintains is necessary to 
make a reasoned decision on the con
sistency of the proposal. State agency 
requests for such information must be 
related to the necessity o f having such 
information to assess adequately the 
coastal zone effects o f the proposal.

§ 930.59 Multiple permit review.
(a ) Applicants shall, to the extent 

practicable, consolidate related Feder
al license and permit activities signifi
cantly affecting the coastal zone for 
State agency review. State agencies 
shall, to the extent practicable, pro
vide applicants with a “ one-stop”  mul
tiple permit review for consolidated 
permits to minimize duplication of 
effort and .to avoid unnecessary delays.

(b ) A  State agency objection to one 
or more of the license or permit activi
ties submitted for consolidated review 
shall not prevent the applicant from 
receiving Federal agency approval for 
those license and permit activities 
found to be consistent with the man
agement program.

§ 930.60 Commencement of State agency 
review.

(a ) Except as provided in § 930.54(e), 
State agency review of an applicant’s 
consistency certification begins at the 
time the State agency receives a copy 
of the consistency certification, and 
the information and data required 
pursuant to § 930.58.

(b ) A  State agency request for infor
mation or data in addition to that re
quired by § 930.58 shall not extend the 
date o f commencement o f State 
agency review.

§ 930.61 Public notice.
(a ) Following receipt of the material 

decribed in §930.60 the State agency 
shall ensure timely public notice of 
the proposed activity. A t a minimum 
the provision of public notice must be 
in accordance with State law. In addi
tion, public notice must be provided in 
the immediate area of the coastal zone 
which is likely to be significantly af
fected by the proposed activity. Public 
notice shall be expanded in proportion 
to the degree o f likely public interest 
resulting from the unique geographic 
area involved, the substantial commit
ment of or impact on coastal re-
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sources, the complexity or controversy 
o f the proposal, or for other good 
cause.

(b ) Public notice shall facilitate 
public comment by providing a sum
mary of the proposed activity, by an
nouncing the availability for inspec
tion of the consistency certification 
and accompanying public information 
and data, and by requesting that com
ments be submitted to the State 
agency.

(c) A  number of procedural options, 
if permitted by State law, are available 
to State agencies to satisfy the public 
notice requirements of this Subpart. 
They include, but are not limited to:

(1) the State agency providing the 
public notice:

(2) the State agency requiring the 
applicant to provide the public notice; 
or

(3) the State agency relying upon 
the public notice provided by the Fed
eral agency reviewing the application 
for the Federal license or permit (e.g., 
A-95 public notices, notic o f availabil
ity of NEPA environmental impact 
statements) if such notice satisfies the 
minimum requirements set forth in 
subsections (a ) and (b ) above.

(d ) Federal and State agencies are 
encouraged to issue joint public no
tices whenever possible to minimize 
duplication of effort and to avoid un
necessary delays.

§ 930.62 Public hearings.
(a ) At the discretion of the State 

agency, public notice may include the 
announcement o f one or more public 
hearings. Public hearings shall be 
scheduled with a view towards (1) al
lowing access to the consistency certi
fication and accompanying public in
formation within a reasonable time 
prior to the hearing, (2) facilitating 
broad public attendance and participa
tion at the hearing, and (3) affording 
the applicant expeditious consider
ation of the proposed activity.

(b ) Federal and State agencies are 
encouraged to hold joint public hear
ings in the event both agencies deter
mine that a hearing on the action is 
necessary.

§930.63 State agency concurrence with a 
consistency certification.

(a ) A t the earliest practicable time, 
the State agency shall notify the Fed
eral agency and the applicant whether 
the State agency concurs with or ob
jects to a consistency certification. 
Concurrence by the State agency shall 
be conclusively presumed in the ab
sence of a State agency objection 
within six months following com
mencement o f State agency review.

(b ) State agencies should restrict the 
period of public notice, receipt of com
ments, hearing proceedings and final 
decision-making to the minimum time 
necessary to inform the public, obtain
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sufficient comment, and develop a rea
sonable decision on the matter. I f  the 
State agency has not issued a decision 
within three months following com
mencement of State agency review, it 
shall notify the applicant and the Fed
eral agency of the status of the matter 
and the basis for further delay.

(c) I f  the State agency issues a con
currence or is conclusively presumed 
to concur with the applicant’s consis
tency certification, the Federal agency 
may approve the Federal license or 
permit application. Notwithstanding 
State agency concurrence with a con
sistency certification, the Federal per
mitting agency may deny approval of 
the Federal license or permit applica
tion. Federal agencies should not 
delay processing applications pending 
receipt o f a State agency’s concur
rence. In the event a Federal agency 
determines that an application will 
not be approved, it shall immediately 
notify the applicant and the State 
agency.

( Comment Concurrent review of a propos
al will complement the consistency review 
process and minimize time delays. The early 
notification of a Federal agency’s intent to 
deny approval for an application will pre
clude the need for further State agency 
review.)

§930.64 State agency objection to a con
sistency certification.

(a ) I f  the State agency objects to the 
applicant’s consistency certification 
within six months following com
mencement of review, it shall notify 
the applicant, Federal agency and As
sistant Administrator o f the objection.

(b ) State agency objections must de
scribe (i) how the proposed activity is 
inconsistent with specific elements of 
the management program, and (ii) al
ternative measures (if they exist) 
which, if adopted by the applicant, 
would permit the proposed activity to 
be conducted in a manner consistent 
with the management program.

(c ) During the period when the 
State agency is reviewing the consis
tency certification, the applicant and 
the State agency should attempt to 
agree upon conditions, which, if met 
by the applicant, would permit State 
agency concurrence. The parties shall 
also consult with the Federal agency 
responsible for approving the Federal 
license or permit to ensure that pro
posed conditions satisfy Federal as 
well as State management program re
quirements.

(d ) A  State agency objection may be 
based upon a determination that the 
applicant has failed, following a writ
ten State agency request, to supply 
the information required pursuant to 
§ 903.58. I f  the State agency objects on 
the grounds of insufficient informa
tion, the objection must describe the 
nature o f the information requested 
and the necessity of having such infor

mation to determine the consistency 
of the activity with the management 
program.

(e ) A  State agency objection shall in
clude a statement informing the appli
cant of a right of appeal to the Secre
tary on the grounds described in Sub
part H.

§ 930.65 Federal permitting agency re
sponsibility.

Following receipt of a State agency 
objection to a consistency certifica
tion, the Federal agency shall not 
issue the Federal license or permit 
except as provided in Subpart H of 
this part.

§ 930.66 Availability of mediation for pre
viously reviewed activities.

(a ) Federal and State agencies shall 
cooperate in their efforts to monitor 
Federally licensed and permitted ac
tivities in order to make certain that 
such activities continue to conform to 
both Federal and State requirements.

(b ) The State agency shall request 
that the Federal agency take appropri
ate remedial action following a serious 
disagreement resulting from a State 
agency objection to a Federally li
censed or permitted activity which 
was: (1) Previously determined to be 
consistent with the State’s manage
ment program, but which the State 
agency later maintains is being con
ducted or is having coastal zone ef
fects substantially different than 
originally proposed and,, as a result, is 
no longer consistent with the State’s 
management program; or (2) previous
ly determined not to be an activity sig
nificantly affecting the coastal zone, 
but which the State agency later 
maintains is being conducted or is 
having coastal effects substantially 
different than originally proposed 
and, as a result, the activity signifi
cantly affects the coastal zone in a 
manner inconsistent with the State’s 
management program. The State 
agency’s request must include support
ing information and a proposal for rec
ommended remedial action; a copy of 
the request must be sent to the appli
cant.

(c) If, after a reasonable time follow
ing a request for remedial action, the 
State agency still maintains that a se
rious disagreement exists with the 
Federal agency, either party may seek 
the Secretarial mediation services pro
vided for in Subpart G of this part.

Subpart E— Consistency for Outer
Continental Shelf (OCS) Explora
tion, Development and Production
Activities

§ 930.70 Objectives.
The provisions of this subpart are 

provided to assure that all Federal li
cense and permit activities described
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in detail in OCS plans and which sig
nificantly affect the coastal zone are 
conducted in a manner consistent with 
approved coastal zone management 
programs.

( Comment Statutory citation: Subsection 
307(c)(3XB):

“After the management program of any 
coastal state has been approved by the Sec
retary under Section 306, any person who 
submits to the Secretary of the Interior any 
plan for the exploration or development of, 
or production from, any area which has 
been leased under the Outer Continental 
Shelf Lands Act (43 U.S.C. 1331, et seq.) and 
regulations under such Act shall, with re
spect to any exploration, development, or 
production described in such plan and af
fecting any land use or water use in the 
coastal zone of such state, attach to such 
plan a certification that each activity which 
is described in detail in such plan complies 
with such state’s approved management 
program and will be carried out in a manner 
consistent with such program. No Federal 
official or agency shall grant such person 
any license or permit - for any activity de
scribed in detail in such plan until such 
state or its designated agency receives a 
copy of such certification and plan together 
with any other necessary data and informa
tion, and until:

(i) Such state or its designated agency, in 
accordance with the procedures required to 
be established by such state pursuant to 
subparagraph (A), concurs with such per
son’s certification and notifies the Secretary 
and the Secretary of the Interior of such 
concurrence; or

(U) Concurrence by such state with such 
certification is conclusively presumed, as 
provided for in subparagraph (A); * * *

“If a state concurs or is conclusively pre
sumed to concur, * * *, the provisions of 
subparagraph (A ) are not applicable with 
respect to such person, such state, and any 
Federal license or permit which is required 
to conduct any activity affecting land uses 
or water uses in the coastal zone of such 
state which is described in detail in the plan 
to which such concurrence * • • applies, if 
such state objects to such certification, * * * 
of if such person fails substantially to 
comply with such plan, as submitted, such 
person shall submit an amendment to such 
plan, or a new plan, to the Secretary of the 
Interior. With respect to any amendment or 
new plan submitted to the Secretary of the 
Interior pursuant to the preceding sentence, 
the applicable time period for purposes of 
concurrence by conclusive presumption 
under subparagraph (A ) is 3 months.”)

§ 930.71 Federal license or permit activity 
described in detail.

The term “Federal license or permit 
activity described in detail” means any 
activity requiring a Federal license or 
permit, as defined in §930.51, which 
the Secretary of the Interior deter
mines must be described in detail 
within an OCS plan.

(Comment OCS plan Federal license and 
permit activities which are not required to 
be described in detail and which significant
ly affect the coastal zone are subject to the 
requirements of Subpart D.)

§930.72 Person.
The term “person” means any indi

vidual, corporation, partnership, asso-

RULES AND REGULATIONS

ciation, or other entity organized or 
existing under the laws of any State, 
the Federal government, any State, re
gional, or local government, or any 
entity of such Federal, State, regional 
or local government, who submits to 
the Secretary of the Interior, follow
ing management program approval, an 
OCS plan which describes in detail 
Federal license or permit activities.

§930.73 OCS plan.
(a ) The term “OCS plan” means any 

plan for the exploration or develop
ment of, or production from, any area 
which has been leased under the 
Outer Continental Shelf Lands Act (43 
U.S.C. Sec. 1331 et seq.), and the regu
lations under that Act, which is sub
mitted to the Secretary o f the Interior 
following management program ap
proval and which describes in detail 
Federal license or permit activities.

(b ) The requirements of this subpart 
do not apply to Federal license and 
permit applications filed after man
agement program approval for activi
ties described in detail in OCS plans 
approved by the Secretary o f the Inte
rior prior to management program ap
proval.

§ 930.70 OCS activities subject to State 
agency review.

Except for States which do not an
ticipate coastal zone effects resulting 
from OCS activities, management pro
gram lists required pursuant to 
§930.53 shall include a reference to 
OCS plans which describe in detail 
Federal license and permit activities 
significantly affecting the coastal 
zone.

§930.75 State agency assistance to per
sons; information requirements.

(a ) As a preliminary matter, any 
person intending to submit to the Sec
retary o f the Interior and OCS plan 
which describes in detail Federal li
cense or permit activities significantly 
affecting the coastal zone should 
obtain the views and assistance of the 
State agency regarding the means for 
ensuring that such activities will be 
conducted in a manner consistent with 
the State’s management program. As 
part o f its assistance efforts, the State 
agency shall make available for inspec
tion copies o f the management pro
gram document.

(b ) In accordance with the provi
sions in § 930.56(b), the management 
program as originally approved or 
amended may describe requirements 
regarding data and information which 
will be necessary for the State agency 
to assess the consistency of the Feder
al license and permit activities de
scribed in detail in OCS plans.

§930.76 Submission of an OCS plan and 
consistency certification.

Any person submitting to the Secre
tary o f the Interior any OCS plan 
shall:
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(a ) Identify all activities described in 
detail in the plan which are subject to 
State agency review;

(b ) When satisfied that the proposed 
activities meet the Federal consistency 
requirements o f this Subpart, provide 
the Secretary of the Interior with a 
consistency certification, attached to 
the OCS plan, and shall furnish the 
State agency a copy of the OCS plan 
(excluding proprietary information) 
and consistency certification.

(c) The person’s consistency certifi
cation shall be in the following form:

The proposed activities described in detail 
in this plan comply with (name of State(s)) 
approved coastal management program(s) 
and will be conducted in a manner consis
tent with such program(s).

§ 930.77 Necessary data and information.
(a ) The State agency shall use the 

information received pursuant to the 
Department of the Interior’s operat
ing regulations governing exploration, 
development and production oper
ations on the OCS (see 30 CFR 
§ 250.34) and regulations pertaining to 
the OCS information program (see 30 
CFR Part 252) to determine the con
sistency of proposed Federal license 
and permit activities described in 
detail in OCS plans.

(b ) The person shall supplement the 
information provided by paragraph (a ) 
o f this section by supplying the State 
agency with:

(1) Information required by the 
State agency pursuant to § 930.75(b).

(2) A  brief assessment relating the 
probable coastal zone effects o f the ac
tivities and their associated facilities 
to the relevant elements o f the man
agement program, and

(3) A  brief set of findings, derived 
from the assessment, indicating that 
each of the proposed activities (e.g., 
drilling, platform placement) and 
their associated facilities (e.g., onshore 
support structures, offshore pipelines), 
and their primary effects (e.g., air, 
water, waste discharge, erosion, wet
lands, beach access impacts) are all 
consistent with the provisions o f the 
management program. In developing 
findings, the person shall give appro
priate weight to the various provisions 
within the management program in 
accordance with the guidance provided 
in § 930.58(a)(4).

(Comment Although nonassociated facili
ties must be included within the description 
of significant primary, secondary, and cu
mulative coastal zone effects of the activi
ties, the person is not responsible for assess
ing the consistency of such facilities.)

(c ) A t the request o f the person, in
terested parties who have access to in
formation required by paragraphs (a ) 
and (b X l) of this section may provide 
the State agency with all or part of 
the material required. Furthermore, 
upon request by the person, the State 
agency shall provide assistance for de-
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veloping the assessment and findings 
required by paragraphs (b ) (2) and (3) 
of this section.

(d ) When satisfied that adequate 
protection against public disclosure 
exists, persons should provide the 
State agency with confidential and 
proprietary information which the 
State agency maintains is necessary to 
make a reasoned decision on the con
sistency o f the proposed activities. 
State agency requests for such infor
mation must be related to the necessi
ty of having such information to 
assess adequately the coastal zone ef
fects of the proposed activities.

§930.78 Commencement of State agency 
review; public notice.

(a ) State agency review of the per
son’s consistency certification begins 
at the time the State agency receives a 
copy of the OCS plan, consistency cer
tification, and required necessary data 
and information. A  State agency re
quest for information and data in ad
dition to that required by §930.77 
shall not extend the date o f com
mencement of State agency review.

(b ) Following receipt o f the material 
described in subsection (a), the State 
agency shall ensure timely public 
notice of the proposed activities in ac
cordance with the directives within 
§§ 930.61-930.62.

§930.79 State agency concurrence or ob
jection.

(a ) The State agency shall concur 
with or object to the person’s consis
tency certification in accordance with 
the directives within §§ 930.63-930.64.

(b ) I f  the State agency issues a con
currence for a person’s consistency 
certification, the State agency shall 
notify both the Secretary o f Com
merce and the Secretary of the Interi
or o f such concurrence.

(c) I f  the State agency objects to one 
or more of the Federal license or 
permit activities described in detail in 
the OCS plan, it must provide a sepa
rate discussion for each objection in 
accordance with the directives within 
§ 930.64 (b ) and (d).

§930.80 Effect o f State agency concur
rence.

(a ) I f  the State agency issues a con
currence or is conclusively presumed 
to concur with the person’s consisten
cy certification, the person will not be 
required to submit additional consis
tency certifications and supporting in
formation for State agency review at 
the time Federal applications are actu
ally filed for the Federal licenses and 
permits to which such concurrence ap
plies.

(b ) Unless the State agency indicates 
otherwise, copies of Federal license 
and permit applications for activities 
described in detail in an OCS plan 
which has received State agency con-
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currence shall be sent by the person to 
the State agency to allow the State 
agency to monitor the activities. Con
fidential and proprietary material 
within such applications may be de
leted.

§ 930.81 Federal permitting agency re
sponsibility.

Following receipt o f a State agency 
objection to a consistency certification 
related to Federal license or permit ac
tivities described in detail in an OCS 
plan, the Federal agency shall not 
issue any of such licenses or permits 
except as provided in subpart H of this 
part.

§ 930.82 Multiple permit review.
(a ) A ' person submitting a consisten

cy certification for Federal license or 
permit activities described in detail in 
an OCS plan is strongly encouraged to 
work with other Federal agencies in 
an effort to include, for consolidated 
State agency review, consistency certi
fications and supporting data and in
formation applicable to OCS-related 
Federal license and permit activities 
significantly affecting the coastal zone 
which are not required to be described 
in detail in OCS plans but which are 
subjected to State agency consistency 
review (e.g., Corps of Engineer permits 
for the placement o f structures on the 
OCS and for dredging and the trans
portation of dredged material, Envi
ronmental Protection Agency air and 
water quality permits for offshore op
erations and onshore support and pro
cessing facilities, etc.). In the event 
the person does not consolidate such 
OCS-related permit activities with the 
State agency’s review o f the OCS plan, 
such activities will remain subject to 
individual State agency review under 
the requirements of Subpart D of this 
part.

( Comment Persons are encouraged to con
solidate permits for State agency review as 
this process can (i) minimize the delay in 
the review and approval of both OCS plan 
and OCS-related Federal licenses and per
mits, (ii) provide the State agency with com
prehensive information on all aspects of 
OCS operations, thereby assisting the State 
in planning for and managing these activi
ties, and Oil) provide the person with added 
certainty regarding the manner in which all 
OCS .operations may proceed consistent 
with the management program.)

(b ) A  State agency objection to one 
or more o f the OCS-related Federal li
cense or permit activities submitted 
for consolidated review shall not pre
vent the person from receiving Federal 
agency approval (1) for those OCS-re
lated license or permit activities found 
by the State agency to be consistent 
with the management program, and 
(2) for the license and permit activities 
described in detail in the OCS plan 
provided the State agency concurs 
with the consistency certification for

such plan. Similarly, a State agency 
objection to the consistency certifica
tion for an OCS plan shall not prevent 
the person from receiving Federal 
agency approval for those OCS-related 
license or permit activities determined 
by the State agency to be consistent 
with the management program.

§ 930.83 Amended or new OCS plans.
I f  the State agency objects to the 

person’s OCS plan consistency certifi
cation, and if, pursuant to subpart H, 
the Secretary does not determine that 
each of the objected to Federal license 
or permit activities described in detail 
in such plan is consistent with the ob
jectives or purposes of the Act, or is 
necessary in the interest of national 
security, the person shall submit an 
amended or new plan to the Secretary 
of the Interior and to the State agency 
along with a consistency certification 
and data and information necessary to 
support the new consistency determi
nation. The data and information 
shall specifically describe modifica
tions made to the original OCS plan, 
and the manner in which such modifi
cations will ensure that all of the pro
posed Federal license or permit activi
ties described in detail in the amended 
or new plan will be conducted in a 
manner consistent with the State’s 
management program.

§930.84 Review of amended or new OCS 
plans; public notice.

(a ) A fter receipt of a copy o f the 
amended or new OCS plan, consisten
cy certification, and accompanying 
data and information, State agency 
review shall begin.

(b ) Following receipt of the material 
described in subsection (a), the State 
agency shall ensure timely public 
notice of the proposed activities in ac
cordance with the directives within 
§§ 930.61-930.62.

(c) The State agency shall concur 
with or object to the person’s consis
tency certification in accordance with 
the directives within §930.79, except 
that the applicable time period for 
purposes o f concurrence by conclusive 
presumption shall be three months in
stead of six months.

(d ) I f  the State agency issues a con
currence or is conclusively presumed 
to concur with the person’s new con
sistency certification, the person will 
not be required to submit additional 
consistency certifications and support
ing information for State agency 
review at the time Federal applica
tions are actually filed for the Federal 
licenses and permits to which such 
concurrence applies.

(e ) Unless the State agency indicates 
otherwise, copies of Federal license 
and permit applications for activities 
described in detail in an amended or 
new OCS plan which has received 
State agency concurrence shall be sent
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by the person to the State agency to 
allow the State agency to monitor the 
activities. Confidential and propri
etary material within such applica
tions may be deleted.

§930.85 Continuing State agency objec
tions.

I f  the State agency objects to the 
consistency certification for an amend
ed or new OCS plan, the prohibition in 
§ 930.81 against Federal agency ap
proval of licenses or permits for activi
ties described in detail in such a plain 
applies, further Secretarial review pur
suant to subpart H may take place, 
and the development of an additional 
amended or new OCS plan and consis
tency certification may be required 
pursuant to §§ 930.83-930.84.

§930.86 Failure to comply substantially 
with an approved OCS plan.

(a ) The Department o f the Interior 
and State agencies shall cooperate in 
their efforts to monitor Federally li
censed and permitted activities de
scribed in detail OCS plans to make 
certain that such activities continue to 
conform to both Federal and State re
quirements.

(b ) I f  a State agency claims that a 
person is failing substantially to 
comply with an approved OCS plan 
subject tq the requirements of this 
Subpart, and such failure allegedly in
volves the conduct of activities signifi
cantly affecting the coastal zone in a 
manner that is not consistent with the 
approved management program, the 
State agency shall transmit its claim 
to the U.S. Geological Survey supervi
sor for the area involved. Such claim 
shall include: (1 )A  description of the 
specific activity involved and the al
leged lack of compliance with the OCS 
plan, and (2) a request for appropriate 
remedial action. A copy of the claim 
shall be sent to the person and the As
sistant Administrator.

(c) If, after a reasonable time follow
ing a request for remedial action, the 
State agency still maintains that the 
person is failing to comply substantial
ly with the OCS plan, the governor or 
section 306(c)(5) State agency (see 
§930.18) may file a written objection 
with the Secretary. I f  the Secretary 
finds that the person is failing to 
comply substantially with the OCS 
plan, the person shall submit an 
amended or new OCS plan along with 
a consistency certification and sup
porting information to the Secretary 
of the Interior and to the State 
agency. Following such a finding by 
the Secretary, the person shall comply 
with the originally approved OCS 
plan, or with interim orders issued 
jointly by the Secretary and the U.S. 
Geological Survey, pending approval 
of the amended or new OCS plan. The 
directives within §§ 930.83-930.85 shall 
apply to further State agency review

of the consistency certification for the 
amended or new plan.

(d ) A  person shall be found to have 
failed substantially to comply with an 
approved OCS plan if the State 
agency claims and the Secretary finds 
that one or more of the activities de
scribed in detail in the OCS plan 
which significantly affects the coastal 
zone are being conducted or are 
having a coastal zone effect substan
tially different than originally de
scribed by the person in the plan or 
accompanying information and, as a 
result, the activities are no longer 
being conducted in a manner consis
tent with the State’s management pro
gram. The Secretary may make a find
ing that a person has failed substan
tially to comply with an approved 
OCS plan only after providing a rea
sonable opportunity for the person 
and the Secretary o f the Interior to 
review the State agency’s objection 
and to submit comments for the Secre
tary’s consideration.

Subpart F-—Consistency for Federal
Assistance to State and Local Gov
ernments

§ 930.90 Objectives.
The provisions o f this subpart are 

provided to assure that Federal assis
tance to State and local governments 
for activities significantly affecting 
the coastal zone is granted only when 
such activities are consistent with ap
proved coastal zone managements pro
grams.
» (.Comment Statutory citation: Section 
307(d):

“State and local governments submitting 
applications for Federal assistance under 
other Federal programs affecting the coast
al zone shall indicate the views of the ap
propriate state or local agency as to the re
lationship of such activities to the approved 
management program for the coastal zone. 
Such applications shall be submitted and co
ordinated in accordance with the provisions 
of title IV of the Intergovernmental Cooper
ation Act of 1968 (82 Stat. 1098) [which pro
vides authority for the Office of Manage
ment and Budget Circular A-95 (41 FR 2052 
(1976))]. Federal agencies shall not approve 
proposed projects that are inconsistent with 
a coastal state’s management pro
gram • * V*

Although the Coastal Energy Impact Pro
gram (CE1P) under Section 308 of the Act 
in not a form of Federal assistance under an 
“other Federal” program, it will be the 
policy of OCZM to subject the CEIP to the 
consistency requirements of this Subpart.)

§ 930.91 Federal assistance.
The term “Federal assistance’’ 

means assistance provided under a 
Federal program to an applicant 
agency through grant or contractual 
arrangements, loans, subsidies, guar
antees, insurance, or other form o f fi
nancial aid.

§ 930.92 Applicant agency.
The term “applicant agency” means 

any unit o f State or local government, 
or any related public entity such as a 
special purpose district, which, follow
ing management program approval, 
submits an application for Federal as
sistance.

§ 930.93 OMB A-95 process.
The term “OMB A-95 process” de

scribes the project notification and 
review procedures set forth in the 
Office of Management and Budget 
Circular A-95 for the evaluation, 
review and coordination of Federally 
assisted programs (41 FR 2052 (1976)).

§930.94 Guidance provided by the State 
agency.

(a ) To assist A-95 State and 
areawide clearinghouses, State agen
cies should include within the manage
ment program a listing of specific 
types o f Federal assistance programs 
subject to a consistency review. Such a 
listing, and any refinements, will re
quire prior 306(c)(5) state agency (see 
§ 930.18) consultation with affected 
Federal agencies and approval by the 
Assistant Administrator.

(b ) In the event the State agency 
chooses to review applications for Fed
eral assistance activities outside o f the 
coastal zone but likely to significantly 
affect the coastal zone, the State 
agency must develop a Federal assis
tance provision within the manage
ment program generally describing the 
geographic area (e.g. coastal flood- 
plains) within which Federal assis
tance activities will be subject to 
review. This provision, and any refine
ments, will require prior 306(c)(5) 
State Ttgency consultation with affect
ed Federal agencies and approval by 
the Assistant Administrator.

(c) The State agency shall provide 
copies of any Federal assistance list or 
geographic provision, and any refine
ments, to Federal agencies, units o fk 
State or local government empowered 
to undertake Federally assisted activi
ties within the coastal zone or de
scribed geographic area, and to the A- 
95 State and areawide clearinghouses.

§ 930.95 OMB A-95 project notification 
and review.

(ajPursuant to the OMB A-95 pro
cess, an applicant agency shall notify 
the appropriate State and areawide 
clearinghouses o f its intent to apply 
for Federal assistance for an activity 
located in the coastal zone or the de
scribed geographic area.

(b ) The applicant agency shall uti
lize the OMB A-95 process for every 
major funding phase of the Federal 
assistance activity which entails the 
consideration of new information not 
previously reviewed (e.g., planning and 
design data not reviewed in earlier 
project siting phase), or which results
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in substantial modifications to previ
ously reviewed phases.

(c) The clearinghouses shall ensure 
that the State agency is afforded an 
opportunity to review a notification 
for an activity located in the coastal 
zone or the described geographic area 
to determine whether the activity is 
consistent with the management pro
gram.

§ 930.96 Consistency review. «
(a ) I f pursuant to the OMB A-95 

process, the State agency does not 
object to the proposed activity, the 
Federal agency may grant the Federal 
assistance to the applicant agency. 
Notwithstanding State agency consis
tency approval for the proposed pro
ject, the Federal agency may deny as
sistance to the applicant agency. Fed
eral agencies should not delay process
ing applications pending receipt of a 
State agency approval or objection. In 
the event a Federal agency determines 
that an application will not be ap
proved, it shall immediately notify the 
applicant agency and the State 
agency.

(b) I f  pursuant to the OMB A-95 
process, the State agency objects to 
the proposed project, the clearing
house shall notify the applicant 
agency, Federal agency and the Assis
tant Administrator of the objection.

(c) State agency objections must de
scribe: (1) how the proposed project is 
inconsistent with specific elements of 
the management program, and (2) al
ternative measures (if they exist) 
which, if adopted by the applicant 
agency, would permit the proposed 
project to be conducted in a manner 
consistent with the management pro
gram.

(d) A State agency objection may be 
based upon a determination that the 
applicant agency has failed, following 
a written State agency request, to 
supply necessary information. I f  the 
State agency objects on the grounds of 
insufficient information, the objection 
must describe the nature of the infor
mation requested and the necessity of 
having such information to determine 
the consistency of the activity with 
the management program.

(e) State agency objections shall in
clude a statement informing the appli
cant agency of a right of appeal to the 
Secretary on the grounds described in 
subpart H of this part.
§ 930.97 Federal assisting agency responsi

bility.
Following receipt of a State agency 

objection, the Federal agency shall 
not approve assistance for the activity 
except as provided in subpart H of this 
part.
§930.98 Federally assisted activities out

side of the coastal zone or the de
scribed geographic area.

(a ) State agencies should monitor 
proposed Federal assistance activities 
outside of the coastal zone or the de-
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scribed geographic area (e.g., by use of 
the OMB A-95 process, review of 
NEPA environmental impact state
ments, etc.) and shall immediately 
notify applicant agencies, Federal 
agencies, and the appropriate clearing
house of proposed activities which can 
reasonably be expected to significantly 
affect the coastal zone and which the 
State agency is reviewing for consis
tency with the management program. 
Notification shall also be sent by the 
State agency to the Assistant Adminis
trator. State agencies must inform the 
clearinghouse and other parties of ob
jections within the time period permit
ted under the OMB A-95 process, oth
erwise the State agency waives its 
right to object to the proposed activ
ity.

(b ) I f  within the permitted time 
period the State agency notifies the 
Federal agency of its objection to a 
proposed Federally assisted activity, 
the Federal agency shall not provide 
assistance to the applicant agency 
except as provided in' Subpart H, 
unless the Assistant Administrator dis
approves the State agency’s decision 
to review the activity. The Assistant 
Administrator shall be guided by the 
provisions in § 930.54 (c) and (d).

§ 930.99 Availability of mediation for Fed
eral assistance disputes.

In the event o f a serious disagree
ment between a Federal and State 
agency regarding whether a Federal 
assistance activity is subject to consis
tency review, either party may request 
the Secretarial mediation services pro
vided for in Subpart G of this ̂ Part. 
The existence o f a serious disagree
ment will not relieve the Federal 
agency from the responsibility for 
withholding Federal assistance for the 
activity pending satisfaction of the re
quirements of this subpart, except in 
cases where the Assistant Administra
tor has disapproved a State agency de
cision to review an activity.

§ 930.100 Availability of mediation for 
previously reviewed activities.

(a ) Federal and State agencies shall 
cooperate in their efforts to monitor 
Federally assisted activities in order to 
make certain that such activities con
tinue to conform to both Federal and 
State requirements.

(b ) The State agency shall request 
that the Federal agency take appropri
ate remedial action following a serious 
disagreement resulting from a State 
agency objection to a Federally assist
ed activity which was (1) previously 
determined to be consistent with the 
State’s management program, but 
which the State agency later main
tains is being conducted or is having a 
coastal zone effect substantially differ
ent than originally proposed and, as a 
result, is no longer consistent with the 
State management program, or (2)

previously determined not to be a pro
ject significantly affecting the coastal 
zone, but which the State agency later 
maintains is being conducted or is 
having a coastal zone effect substan
tially different than originally pro
posed and, as a result the project sig
nificantly affects the coastal zone in a 
manner inconsistent with the State’s 
management program. The State 
agency’s request must include support
ing information and a proposal for rec
ommended remedial action; a copy of 
the request must be sent to the appli
cant agency.

(c) If, after a reasonable time follow
ing a request for remedial action, the 
State agency still maintains that a se
rious disagreement exists with the 
Federal agency, either party may seek 
the Secretarial mediation services pro
vided for in Subpart G of this Part.

Subpart G— Secretarial Mediation 
§ 930.110 Objectives.

The purpose of this subpart is to de
scribe mediation procedures which 
Federal and State agencies may use to 
attempt to resolve serious disagree
ments which arise during the adminis
tration of approved management pro
grams.

( Comment Statutory citation: Section 
307(h):

“In case of serious disagreement between 
any Federal agency and coastal state * * *

(2) in the administration of management 
programs approved under Section 306; the 
Secretary, with the cooperation of the Ex
ecutive Office of the President, shall seek to 
mediate the differences involved in such dis
agreement. The process of such mediation 
shall, with respect to any disagreement de
scribed in paragraph (2), include public 
hearings which shall be conducted in the 
local area concerned.”)

§ 930.111 Informal negotiations.
The availability of mediation does 

not preclude use by the parties of al
ternative means for resolving their dis
agreement. In the event a serious dis
agreement arises, the parties are 
strongly encouraged to make every 
effort to resolve the disagreement in
formally. OCZM shall be available to 
assist the parties in these efforts.

§ 930.112 Request for mediation.
(a ) The Secretary or other head of a 

Federal agency, or the Governor or 
the section 306(c)(5) State agency (see 
§ 930.18), may notify the Secretary in 
writing o f the existence of a serious 
disagreement, and may request that 
the Secretary seek to mediate the seri
ous disagreement. A copy of the writ
ten request must be sent to the agency 
with which the requesting agency dis
agrees, and to the Assistant Adminis
trator.

(b ) Within 15 days following receipt 
o f a request for mediation the disa
greeing agency shall transmit a writ
ten response to the Secretary, and to
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the agency requesting mediation, indi
cating whether it wishes to participate 
in the mediation process. I f  the disa
greeing agency declines the offer to 
enter into mediation efforts, it must 
indicate the basis for its refusal in its 
response. Upon receipt of a refusal to 
participate in mediation efforts, the 
Secretary shall seek to persuade the 
disagreeing agency to reconsider its 
decision and enter into mediation ef
forts. I f the disagreeing agencies do 
not all agree to participate, the Secre
tary will cease efforts to provide medi
ation assistance.

§ 930.113 Public hearings.
(a ) I f  the parties agree to the media

tion process, the Secretary shall ap
point a hearing officer who shall 
schedule a hearing in the local area 
concerned. The hearing officer shall 
give the parties at least 30 days notice 
of the time and place set for the hear
ing and shall provide timely public 
notice of the hearing.

(b ) At the time public notice is pro
vided, the Federal and State agencies 
shall provide the public with conve
nient access to public data and infor
mation related to the serious disagree
ment.

(c) Hearings shall be informal and 
shall be conducted by the hearing o ffi
cer with the objective of securing in a 
timely fashion information related to 
the disagreement. The Federal and 
State agencies, as well as other inter
ested parties, may offer information at 
the hearing subject to the hearing of
ficer’s supervision as to the extent and 
manner of presentation. Unduly rep
etitious oral presentation may be ex
cluded at the discretion of the hearing 
officer; in the event of such exclusion 
the party may provide the hearing of
ficer with a written submission of the 
proposed oral presentation. Hearings 
will be recorded and the hearing o ffi
cer shall provide transcripts and copies 
of written information offered at the 
hearing to the Federal and State 
agency parties. The public may inspect 
and copy the transcripts and written 
information provided to these agen
cies.

§ 930.114 Secretarial mediation efforts.
(a ) Following the close of the hear

ing, the hearing officer shall transmit 
the hearing record to the Secretary. 
Upon receipt of the hearing record, 
the Secretary shall schedule a media
tion conference to be attended by rep
resentatives from the Office o f the 
Secretary, the disagreeing Federal and 
State agencies, and any other interest
ed parties whose participation is 
deemed necessary by the Secretary. 
The Secretary shall provide the par
ties at least 10 days notice of the time 
and place set for the mediation confer
ence.

(b ) Secretarial mediation efforts 
shall last only so long as the Federal
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and State agencies agree to partici
pate. The Secretary shall confer with 
the Executive Office of the President, 
as necessary, during the mediation 
process.

§ 930.115 Termination of mediation.
Mediation shall terminate (a ) at any 

time the Federal and State agencies 
agree to a resolution of the serious dis
agreement, (b ) if one o f the agencies 
withdraws from mediation, (c) in the 
event the agencies fail to reach a reso
lution of the serious disagreement 
within 15 days following Secretarial 
conference efforts, and the agencies 
do not agree to extend mediation 
beyond that period, or (d ) for other 
good cause.

§ 930.116 Judicial review.
The availability o f the mediation 

services provided in this subpart is not 
intended expressly or implicitly to 
limit the parties’ use of alternate 
forums to resolve disputes. Specifical
ly, judicial review where otherwise 
available by law may be sought by any 
party to a serious disagreement with
out first having exhausted the media
tion process provided for in this sub
part.

Subpart H— Secretarial Review Relat
ed to the Objectives or Purposes of 
the Act and National Security In
terests

§ 930.120 Objectives.
The provisions of this subpart pro

vide procedures by which the Secre
tary may find that a Federal license or 
permit activity, including those de
scribed in detail in an OCS plan, or a 
Federal assistance activity, which is in
consistent with a management pro
gram, may be federally approved be
cause the activity is consistent with 
the objectives or purposes of the Act, 
or is necessary in the interest of na
tional security.

( Comment Statutory citations: Subsection 
307(c)(3)(A):

"No license or permit shall be granted by 
the Federal agency until the state or its des
ignated agency has concurred with the ap
plicant’s certification or until, by the state’s 
failure to act, the concurrence is conclusive
ly presumed, unless the Secretary, on his 
own Initiative or upon appeal by the appli
cant, finds, after providing a reasonable op
portunity for detailed comments from the 
Federal agency involved and from the state, 
that the activity is consistent with objec
tives of this title or is otherwise necessary in 
the interest of national security.”

Subsection 307(c)(3)(B):
"No Federal official or agency shall grant 

such person any license or permit for any 
activity described in détail in such [OCS] 
plan until such state or its designated 
agency receives a copy of such certification 
and plan, together with any other necessary 
data and information, and until—

(i) The State agency concurs;
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(ii) The State agency is conclusively pre
sumed to conclu-; or

(iii) The Secretary finds, pursuant to sub- 
paragraph (A), that each activity which is 
described in detail in such plan is consistent 
with the objectives of this title or is other
wise necessary in the interest of national se
curity.”

Section 307(d): *
"Federal agencies shall not approve pro
posed projects that are inconsistent with a 
coastal state’s management program, except 
upon a finding by the Secretary that such 
project is consistent with the purposes of 
this title or necessary in the interest of na
tional security.”

§ 930.121 Consistent with the objectives or 
purposes of the Act.

The term “consistent with the objec
tives or purposes of the Act” describes 
a Federal license or permit activity, or 
a Federal assistance activity which, al
though inconsistent with a State’s 
management program, is found by the 
Secretary to be permissible because it 
satisfies the following four require
ments:

(a ) The activity furthers one or more 
o f the competing national objectives 
or purposes contained in sections 302 
or 303 of the Act,

(b ) When performed separately or 
when its cumulative effects are consid
ered, it w ill not cause adverse effects 
on the natural resources of the coastal 
zone substantial enough to outweigh 
its contribution to the national inter
est,

(c) The activity will not violate any 
requirements of the Clean A ir Act, as 
amended, or the Federal Water Pollu
tion Control Act, as amended, and

(d ) There is no reasonable alterna
tive available (e.g., location design, 
etc.) which would permit the activity 
to be conducted in a manner consis
tent with the management program.

§930.122 Necessary in the interest of na
tional security.

The term “necessary in the interest 
o f national security” describes a Fed
eral license or permit activity, or a 
Federal assistance activity which, al
though inconsistent with a State’s 
management program, is found by the 
Secretary to be permissible because a 
national defense or other national se
curity interest would be significantly 
impaired if the activity were not per
mitted to go forward as proposed. Sec
retarial review o f national security 
issues shall be aided by information 
submitted by the Department o f De
fense or other interested Federal agen
cies. The views of such agencies, while 
not binding, shall be given consider
able weight by the Secretary. The Sec
retary will seek information to deter
mine whether the objected to activity 
directly supports national defense or 
other essential national security objec
tives.
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§ 930.123 Appellant.
The term “appellant” refers to an 

applicant, person or applicant agency 
submitting an appeal to the Secretary 
pursuant to the provisions of this sub
part.

§930.124 Informal discussions.
In the event the State agency in

forms the applicant, person or appli
cant agency that it intends to object to 
the proposed activity, the parties 
should consult informally to attempt 
to resolve the matter in a manner 
which avoids the necessity o f appeal
ing the issue to the Secretary. OCZM 
shall be available to assist the parties 
in these discussions.

§ 930.125 Appeals to the Secretary.
(a ) An appellant may file a notice of 

appeal with the Secretary with 30 
days o f the appellant’s receipt o f a 
State agency objection. The notice of 
appeal shall be accompanied by a 
statement in support of the appel- 
lant’s position, along with supporting 
data and information. The appellant 
shall send a copy of the notice of 
appeal and accompanying documents 
to the Federal and State agencies in
volved.

(b ) No extension of time will be per
mitted for the filing o f a notice of 
appeal.

(c ) The Secretary may approve a 
reasonable request for an extension of 
time to submit supporting information 
so long as the request is filed with the 
Secretary within the 30-day period. 
Normally, the Secretary shall lim it an 
extension period to 15 days.

§930.126 Federal and State agency re
sponses to appeals.

(a ) Upon receipt of the notice of 
appeal and supporting information, 
the Federal and State agencies shall 
have 30 days to submit detailed com
ments to the Secretary. Copies of such 
comments shall be sent to the appe
lant and other agency within the same 
time period.

(b ) Requests for extensions may be 
made pursuant to § 930.125(c).

§930.127 Public notice; receipt of com
ments.

(a ) The Secretary shall provide 
timely public notice o f the appeal 
within 15 days of receipt o f the notice. 
A t a minimum, public notice shall be 
provided in the immediate area of the 
coastal zone which is likely to be sig
nificantly affected by the proposed ac
tivity. A t the time public notice is pro
vided, the Federal and State agencies 
shall provide the public with conve
nient access to copies o f the appel
lant’s notice of appeal and accompany
ing public information, and to the 
public information in the agencies’ de
tailed comments.

(b ) Interested persons may submit 
comments to the Secretary within 30
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days from the date o f public notice, 
with copies provided to the appellant 
and to the Federal and State agencies 
within the same time period.

(c) Requests for extensions may be 
made pursuant to § 930.125(c).

§ 930.128 Dismissal o f appeals.
The Secretary may dismiss an 

appeal for good cause. Good cause 
shall include, but is not limited to:

(a ) Failure of the appellant to 
submit a notice o f appeal within the 
required 30-day period.

(b ) Failure of the appellant to 
submit the supporting information 
within the required period or ap
proved extension period;

(c) Secretarial receipt of a detailed 
comment from the Federal agency 
stating that the agency has disap
proved the Federal license, permit or 
assistance application;

(d ) Failure of the appellant to base 
the appeal on grounds that the pro
posed activity either (1) is consistent 
with the objectives or purposes o f the 
Act or (2) is necessary in the interest 
of national security.

§ 930.129 Public hearings.
The Secretary may order a hearing 

independently or in reponse to a re
quest. I f  a hearing is ordered by the 
Secretary it shall be guided by the 
procedures described within § 930.113.

§ 930.130 Secretarial review.
(a ) In reviewing an appeal, the Sec

retary shall find that a proposed Fed
eral license or permit activity, or a 
Federal assistance activity, is consis
tent with the objectives or purposes of 
the Act, or is necessary in the interest 
o f national security, when the infor
mation submitted supports this con
clusion.

(b ) The Secretary shall make all rea
sonable efforts to complete consider
ation of an appeal within 90 days from 
the date of public notice.

(c) Following consideration of the 
appeal, the Secretary shall issue a de
cision in writing to the appellant and 
to the Federal and State agencies indi
cating whether the proposed activity 
is consistent with the objectives or 
purposes of the Act, or is necessary in 
the interest o f national security; the 
decision shall include the basis for 
such finding. The Secretary shall pro
vide public notice of the decision.

(d ) The decision of the Secretary 
shall constitute final agency action for 
the purposes of the Administrative 
Procedure Act.

§ 930.131 Federal agency responsibility.
(a ) I f  the Secretary finds that the 

proposed activity is consistent with 
the objectives or purposes of the Act, 
or is necessary in the interest o f na
tional security, the Federal agency 
may approve the activity.

(b ) I f  the Secretary does not make 
either o f these findings, the Federal 
agency shall not approve the activity.

§930.132 Review initiated by the Secre
tary.

(a ) The Secretary may choose to 
consider whether a Federal license or 
permit activity, or a Federal assistance 
activity, is consistent with the objec
tives or purposes of the Act, or is nec
essary in the interest of national secu
rity. Secretarial review may be initiat
ed either before of after the comple
tion o f State agency review. The Sec
retary’s decision to review the activity 
may result from an independent con
cern regarding the activity or a re
quest from interested parties. I f  the 
Secretary decides to initiate review, 
notification shall be sent to the appli
cant, person or applicant agency, and 
to the Federal and State agencies. The 
notice shall include a statement de
scribing the reasons for the review and 
shall contain a request for submission 
of detailed comments to be submitted 
within 30 days from receipt o f the no
tification. Copies of comments shall be 
exchanged among the parties.

(b ) Requests for extensions may be 
made pursuant to § 930.125(c).

§930.133 Public notice; receipt of com
ments; public hearings.

(a ) Upon receipt of detailed com
ments from the parties, the Secretary 
shall provide public notice and request 
public comments in accordance with 
the provisions in § 930.127.

(b ) The Secretary may order a hear
ing in accordance with the provisions 
in § 930.129.

§930.134 Secretarial review; Federal 
agency responsibility.

(a ) Secretarial review shall be under
taken in accordance with the provi
sions in § 930.130.

(b ) Federal agencies are responsible 
for adhering to the provisions in 
§ 930.131 when, deciding to approve or 
deny an application for an activity ob
jected to by a State agency and inde
pendently reviewed by the Secretary.

Subpart I— Assistant Administrator
Reporting and Continuing Review
of Federal Actions Subject to the
Federal Consistency Requirements

§ 930.140 Objectives.
The provisions of this subpart pro

vide procedures to permit interested 
parties to notify the Assistant Admin
istrator of Federal actions (a) believed 
to be inconsistent with an approved 
management program but which are 
not so found by the Federal or State 
reviewing agency, and (b ) believed to 
have been incorrectly determined to 
be inconsistent with an approved man-
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agement program. This subpart also 
provides for the reporting of any Fed
eral actions found by the Assistant Ad
ministrator to be inconsistent with an 
approved management program and 
for the performance review of State 
implementation of the Federal consis
tency provisions of this part.

( Comment Statutory citation: section 312: 
“The Secretary shall conduct a continuing 
review of • * * the performance of • * * 
states with respect to coastal zone manage
ment * * The performance review re
sponsibility Under section 312 of the Act has 
been delegated by the Secretary to the As
sistant Administrator for Coastal Zone Man
agement.

Subsection 316(a)(5): “The Secretary shall 
prepare and submit to the President for 
transmittal to the Congress * * * a listing of 
all activities and projects which, pursuant to 
the provisions of subsection (c) or subsec
tion (d) of section 307, are not consistent 
with an applicable approved state manage
ment program * * The reporting respon
sibility under section 316 of the Act also has 
been delegated by the Secretary to the As
sistant Administrator for Coastal Zone Man
agement.)

§930.141 Notification of Federal actions 
believed to be inconsistent with ap
proved management programs.

(a ) Interested parties are invited to 
submit to the Assistant Administrator 
detailed comments related to the al
leged inconsistency of Federal activi
ties including development projects, 
Federal license or permit activities, in
cluding those described in detail in 
OCS plans, and Federal assistance ac
tivities which are subject to the re
quirements of this part, and which 
have not been found by a Federal 
agency or State agency to be inconsis
tent with an approved management 
program. Copies of such comments 
should be sent to relevant Federal and 
State agencies, and to the applicant, 
person or applicant agency as appro
priate.

(b ) Comments need not conform to 
any particular form, but Should be 
specific, substantive and factual, and 
must describe how the Federal action 
is or would be inconsistent with an ap
proved management program.

(c) Commentators are encouraged to 
recommend modifications or alterna
tives to the existing or proposed action 
which would enable it to be consistent 
with the management program.

(d) The Assistant Administrator 
shall assure that public information 
within such comments is made avail
able for public inspection.
§930.142 Notification of Federal actions 

believed to have been incorrectly deter
mined to be inconsistent with an ap
proved management program.

(a ) Interested parties are invited to 
submit to the Assistant Administrator 
detailed comments related to Federal 
license and permit activities, including 
those described in detail in OCS plans, 
and Federal assistance activities which 
are believed to have been incorrectly 
determined by a State agency to be in
consistent with an approved manage
ment program. Copies of such com
ments should be sent to the relevant 
Federal and State agencies, and to the 
applicant, person, or applicant agency 
as appropriate.

(b ) Comments need not conform to 
any particular form, but should be 
specific, substantive, and factual, and 
must clearly describe the basis for the 
belief that the State agency has incor
rectly objected to the Federal action 
on the grounds of its inconsistency 
with the management program.

(c) The Assistant Administrator 
shall assure that public information 
within such comments is made avail
able for public inspection.
§930.143 Assistant Administrator report

ing.
After considering the views of inter

ested parties, the relevant Federal

agency, State agency, and the appli
cant, person, or applicant agency, as 
appropriate, the Assistant Administra
tor shall determine whether the Fed
eral action will be included in the 
annual report listing of inconsistent 
Federal actions.

§ 930.144 Assistant Administrator advisory 
statements.

Upon request, the Assistant Admin
istrator may issue as advisory state
ment prior to the issuance of the 
annual report indicating whether a 
Federal action will be listed within the 
annual report as being inconsistent 
with an approved management pro
gram.

§ 930.145 Review of the implementation of 
Federal consistency provisions.

As part of the responsibility to con
duct a continuing review of approved 
management programs, the Assistant 
Administrator shall review the perfor
mance of each State’s implementation 
o f the Federal consistency provisions 
in this part. The Assistant Administra
tor shall use information received pur
suant to this subpart to evaluate in
stances where a State agency is be
lieved to have either failed to object to 
inconsistent Federal actions, or im
properly objected to consistent Feder
al actions. This evaluation shall be in
corporated within the Assistant Ad
ministrator’s general efforts to ascer
tain instances where a State has not 
adhered to its approved management 
program and such lack of adherence is 
not justified.

(.Comment See 15 CFR 923.83 which de
scribes defects in management program ad
ministration which may lead to termination 
and withdrawal of Federal funding and ces
sation of the operation of the Federal con
sistency provisions.)

[FR Doc. 78-6376 Filed 3-10-78; 8:45 am]
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